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PART  II. 


OF    SUCCESSIONS. 


THE    PREFACE. 

WHEREIN  ARE  CONTAINED  DIVERS  REMARKS,  AND  MANY 
PRINCIPLES  OF  GREAT  IMPORTANCE  IN  THE  MATTERS 
TREATED   OF   IN   THIS    SECOND   PART. 

L  TTie  Reasons  for  distinguishing'  Successions  from  Engagements. 

2408.  We  have  distinguished  the  matters  belonging  to  succes- 
sions from  those  that  relate  to  engagements,  which  have  been  ex- 
amined in  the  first  part  For  although  successions  contain  some 
kinds  of  engagements,  such  as  those  of  the  heir  or  executor  to  the 
creditors  and  legatees  of  the  person  to  whom  he  succeeds,  and 
those  of  coheirs  and  coexecutors  to  one  another ;  yet  it  was  not 
proper  to  consider  successions  under  this  view  of  the  engagements 
which  they  may  happen  to  contain,  because  these  kinds  of  engage- 
ments are  nowise  essential,  but  only  accessory,  to  successions: 
and  it  may  sometimes  happen  that  a  succession  contains  no  man- 
ner of  engagement,  as  in  the  case  where  there  is  one  only  heir  or 
executor  who  succeeds  to  an  inheritance  free  from  all  manner  of 
debt,  legacies,  and  other  burdens;  whereas  in  the  matters  con- 
tained in  the  first  part,  such  as  covenants,  tutorships,  guardian- 
ships, the  administration  of  the  affairs  of  communities,  and  all  the 
others,  the  engagement  is  essential  to  their  nature :  and  all  these 
matters  are  of  themselves,  and  in  their  own  nature,  so  many  ties 
and  engagements  which  God  has  made  use  of  for  supporting  and 
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maintaining  the  society  of  mankind  in  all  places ;  as  it  is  the  na- 
ture of  successions  to  preserve  and  continue  it  to  all  ages.*  So 
that  it  was  necessary  to  distinguish  successions  from  all  those 
other  matters,  as  being  of  a  different  order,  which  requires  a  sep- 
arate rank. 

IL  The  Necessity  of  Successions,  a/nd  in  what  Manner  they  have 

been  regtUated  by  the  Laws. 

2409.  The  Nature  of  Successions,  and  their  Use.  —  Successions 
are  the  ways  by  which  the  goods,  the  rights,  and  the  charges  of 
those  who  die,  pass  to  other  persons  who  succeed  in  their  places, 
and  represent  them.  It  appears  evidently  enough,  that  succes- 
sions are  natural  in  the  order  of  the  society  of  mankind,  and  that 
it  was  necessary  to  transmit  the  use  of  the  goods  of  the  generation 
which  passes  to  that  which  succeeds.  But  it  does  not  appear  so 
clearly  in  what  manner  this  change  ought  to  be  regulated,  and 
what  is  the  natural  order  of  it ;  that  is,  whether  this  order  is  natu- 
rally such,  that  the  goods  of  those  who  die  ought  to  pass  entirely 
to  their  children,  or,  in  default  of  children,  to  their  other  near  rela- 
tions ;  or  whether  the  dying  persons  may  dispose  of  their  goods, 
in  whole  or  in  part,  in  favor  of  other  persons  who  axe  strangers  to 
them;  or  even  whether  there  might  not  be  some  other  way  of 
transmitting  the  goods  of  one  generation  to  another  succes- 
sively. 

2410.  Three  Ways  of  transmitting  the  Use  of  the  Goods  of  one 
Generation  to  another.  —  If  we  suppose  that,  in  the  beginning  of 
the  society  of  mankind,  the  first  who  entered  into  that  state  did 
take  into  consideration  the  ways  of  transmitting  the  use  of  the 
goods  of  one  generation  to  another;  there  were  three  principal 
ways  which  they  could  not  fail  to  have  in  their  view,  among 
others  which  might  probably  occur  to  their  thoughts  in  such  a 
deliberation. 

2411.  The  first  way  is,  by  considering  all  the  goods  as  if  they 
ought  to  be  in  common  to  all  men,  no  man  having  a  right  to  any 
thing  but  what  he  should  consume  for  his  own  use.  And  upon 
this  supposition,  in  whatever  manner  this  total  community  of 
goods  among  all  men  should  be  regulated,  there  would  neither 
be  heirs  nor  successions,  in  the  same  manner  as  it  is  in  regular 
communities,  where  all  the  goods  of  the  community  belong  to 

*  See  the  fourteenth  chapter  of  the  TVntim  qfLaun^  no.  2. 
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the  body,  and  none  of  the  particular  members  have  a  right  of 
property  in  any  part  of  them. 

2412.  Successions^  Legal  and  Testamentary.  —  The  two  other 
ways  suppose  that  all  the  goods  do  not  belong  in  common  to  aU 
men,  but  that  every  one  may  have  something  that  is  properly  his 
own,  exclusive  of  others.  One  of  these  ways  is  that  of  legal  suc- 
cessions, which  are  so  called  because  they  transmit  all  the  goods 
of  those  who  die  without  having  disposed  of  them  to  the  persons 
whom  the  laws  call  to  the  succession  by  virtue  of  their  proximity 
of  blood,  according  to  their  order  of  descendants,  ascendants,  and 
collaterals.  The  other  is  that  of  testamentary  successions,  which 
transmit  the  goods  of  those  who  die  to  the  persons  whom  the 
deceased  have  called  to  the  succession  by  a  testament 

2413.  Of  these  three  ways,  the  first,  which  would  render  all  things 
common  to  all  men,  would  be  so  full  of  inconveniences,  that  we 
see  plainly  that  it  is  impossible.  For  the  love  of  justice  and 
equity  not  being  common  to  all  men,  nor  the  only  principle  of  the 
conduct  of  each  particular  person,  the  universal  community  of  all 
goods  would  be  a  system  altogether  impracticable  among  so  great 
a  number  of  partners,  so  full  of  self-love,  and  so  much  wedded  to 
their  own  particular  interests.  And  it  would  be  equally  unjust, 
as  it  is  impossible  that  all  things  should  be  always  in  common  to 
the  good  and  to  the  bad,  to  those  who  labor  and  to  those  who  sit 
idle  and  do  nothing,  that  those  persons  who  know  how  to  make  a 
right  use  and  a  just  distribution  of  the  goods  should  be  on  the 
same  level  with  those  who  have  neither  the  fidelity  necessary  to 
preserve  the  goods  to  the  society,  nor  the  prudence  that  is  requisite 
for  the  right  disposal  of  them,  and  who  would  do  nothing  but 
consume  and  waste  them.  So  that  the  state  of  a  universal  com- 
munity, which  might  have  been  equitable  and  useful  among  men 
perfectly  just,  living  in  a  state  of  innocence,  and  free  from  passions, 
cannot  but  be  unjust,  chimerical,  and  full  of  inconveniences  among 
men  such  as  we  are  now-a-days.  And  we  ought  not  to  draw 
any  consequence,  from  the  societies  which  we  see  among  the 
particular  persons  who  live  in  regular  communities,  to  a  univer- 
sal society  of  a  whole  nation,  of  a  whole  people,  or  even  only  of 
a  town  or  other  corporation.  For  that  which  preserves  those 
regular  communities  is,  that  they  are  not  made  up  of  many 
families,  who  are  to  be  maintained  according  to  their  condition, 
and  according  to  the  number  of  persons  in  each  family ;  but  con- 
sist only  of  single  persons,  who  are  subject  to  their  superiors,  hav- 
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ing  no  share  in  the  administration  of  the  goods  and  aflfairs  of  the 
society,  and  who  are  allowed  no  other  use  either  of  the  said 
goods,  or  even  of  their  own  liberty,  but  what  is  prescribed  by  the 
rules  of  the  religious  order  which  they  profess.  This  is  what 
cannot  be  put  in  practice  in  a  body  that  is  composed  of  many 
families. 

UL  Of  the  Two  Sorts  of  Successions j  which  are  called  Legal  and 

Testamentary. 

2414.  It  is  not,  therefore,  without  reason,  that  no  government, 
where  there  has  been  any  thing  like  order,  has  ever  put  in  practice 
the  universal  community  of  all  things  among  all  men ;  but  they 
have  observed  the  two  other  ways  of  succession,  to  wit,  the  legcd^ 
which  is  likewise  called  the  succession  of  intestates,  because  it 
takes  place  when  any  one  dies  without  making  a  testament,  and 
the  testamentary  succession.  And  the  use  of  these  two  ways  of 
succession  has  been  differently  intermixed.  For  seeing  both  the 
one  and  the  other  have  their  foundation  in  the  order  of  society,  they 
have  been  both  received  in  all  places.  And  since  they  recipro- 
cally derogate  one  from  another,  they  have  been  reconciled  divers 
ways,  as  shall  be  explained  hereafter. 

IV.  The  Order  of  Legal  Successions. 

2415.  Three  Kinds  of  Heirs^  Descendants^  Ascendants^  and  Col- 
laterals. —  There  are  three  orders  of  legal  successions,  according 
to  three  orders  or  degrees  of  persons  whom  the  laws  call  to  suc- 
ceed. The  first  is  the  order  of  children,  and  other  descendants ; 
the  second  is  that  of  fathers  and  mothers,  and  other  ascendants ; 
and  the  third  is  of  brothers  and  sisters,  and  other  near  relations, 
who  are  called  collaterals ;  because  that  whereas  the  descendants 
and  ascendants  are  in  one  and  the  same  line,  which  unites  them 
successively  one  to  the  other,  the  brothers  and  all  the  other  more 
remote  relations  are  among  themselves  at  the  side  one  of  another, 
every  one  in  his  own  line  under  the  ascendants  which  are  com- 
mon to  them. 

2416.  First  Order,  Succession  of  Children  to  Parents. —  The 
first  of  these  three  orders,  which  calls  the  children  to  the  succes- 
sion of  their  parents,  is  altogether  natural,  as  being  a  consequence 
of  the  order  which  Grod  has  established,  by  giving  life  to  men  by 
the  birth  which  they  derive  from  their  parents.  For  since  life  is  a 
gift  which  renders  the  use  of  temporal  goods  necessary,  and  since 
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Gkxl  gives  them  as  a  second  benefit,  which  is  a  consequence  of 
the  former ;  it  is  natmtd  that,  the  goods  being  an  accessory  to 
life,  those  which  belong  to  the  parents  should  pass  to  their  chil- 
dren, as  a  benefit  which  ought  to  accompany  that  of  life.  And  this 
role,  which  is  part  of  the  divine  law,  as  well  as  of  human  laws, 
is  so  just  and  so  natural,  that  it  is  engraven  on  the  minds  of  all 
mankind.^ 

2417.  Second  Order ^  Succession  of  Parents  to  Children.  —  The 
second  order,  which  calls  the  ascendants  to  the  succession  of  the 
descendants,  is  not  natural,  as  the  first  is,  which  makes  the  de- 
scendants to  succeed  to  the  ascendants.  For  as  it  is  conformable 
to  the  order  of  nature  that  the  children  should  survive  their 
parents,  so  it  is  contrary  to  the  said  order  that  the  parents  should 
outlive  their  children.  But  when  that  case  does  happen,  it  would 
be  against  natural  equity  that  the  parents  should  be  deprived  of 
the  sorrowful  comfort  of  succeeding  to  their  children,  and  that 
they  should  suffer  at  the  same  time  both  the  loss  of  their  persons, 
and  likewise  that  of  their  goods.^  And  the  same  reason  which 
unites  to  the  benefit  of  life  that  of  the  temporal  goods,  and  which 
makes  the  children  to  receive  both  the  one  and  the  other  from 
their  parents,  demands  likewise  that,  when  the  ascendants  survive 
the  descendants  who  die  without  children,  they  should  not  be  de- 
prived of  their  goods ;  since,  the  children  and  the  other  descend- 
ants holding  their  life  of  their  parents,  the  goods  of  the  children 
are  destined  by  nature  for  supplying  the  necessities  of  the  life  of 
those  to  whom  they  owe  their  own.  So  that,  in  one  sense,  the 
succession  of  ascendants  to  descendants  is  agreeable  to  the  law  of 
nature,  as  well  as  that  of  descendants  to  ascendants :  and  both 
the  one  and  the  other  are  a  consequence  of  the  strict  union  that  is 
between  these  persons,  and  of  the  mutual  duties  which  God  has 
established  between  them.  For  one  of  the  principal  effects  of  that 
union  and  of  those  duties  is  the  reciprocal  use  which  nature  gives 
to  the  children  of  the  goods  of  their  parents,  and  to  the  parents  of 
the  goods  of  their  children,  making  them  as  it  were  common  to 
both.  This  is  the  reason  why  the  laws  of  the  Romans,  even  be- 
fore they  knew  any  thing  of  the  Christian  religion,  considered  the 
goods  of  parents  as  the  property  of  their  children,  and  the  goods 

'  See  chmp.  3  of  the  Treatim  o/Lawt^  no.  3.    Gen.  xv.  4 ;  —  Rom.  riii.  17 ;  —  Prov.  xiiL 
23 ;  —  /.  7,  D.  dt  bon.  dam. 
^  L.  7,  4  \,D.n  tab.  test.  nd.  ezt.  vmde  lib.;— I.  6,  D.  de  jure  dot. ; —  i  \5,  D.  de  inoff. 
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of  the  children  as  belonging  to  their  parents  in  the  same  manner ; 
and  looked  upon  their  mutual  successions  to  one  another  to  be 
not  so  much  an  inheritance  which  brought  them  any  new  right, 
as  a  continuation  of  that  right  which  seemed  to  make  them  mas- 
ters of  the  goods  of  one  another.* 

2418.  Remark  on  the  Succession  of  Ascendants.  —  It  is  to  be 
remarked,  touching  this  natural  equity,  which  calls  the  ascendants 
to  the  succession  of  the  descendants,  and  which  was  observed  in 
the  Roman  law,  that,  upon  another  principle  of  equity,  the  cus- 
toms of  Fmnce  have  established  another  rule,  which  is,  that  goods 
acquired  by  descent  from  our  ancestors  do  not  ascend ;  that  is  to 
say,  that  the  father,  and  the  other  ascendants  on  the  father's  side, 
do  not  succeed  to  the  goods  of  their  descendants  which  they  have 
inherited  on  the  mother's  side,  and  which  are  called,  goods  of 
maternal  inheritance ;  and  likewise,  that  mothers,  and  the  other 
ascendants  on  the  mother's  side,  do  not  succeed  to  the  goods  of 
their  descendants  which  came  to  them  by  the  father's  side,  and 
which  are  termed  goods  of  paternal  inheritance.  This  rule  is  a 
consequence  of  another  rule  of  the  same  customs,  which  directs 
the  goods  of  paternal  inheritance  to  be  appropriated  to  the  nearest 
heirs  of  blood  on  the  father's  side ;  and  the  goods  of  maternal  in- 
heritance to  be  appropriated  in  the  same  manner  to  the  nearest 
heirs  of  blood  on  the  mother's  side.  And  this  rule,  which  is  com- 
monly expressed  by  these  words,  paiema  patemisy  matema  mater- 
nisj  hath  its  justice  founded  on  the  same  natural  law  which  appro- 
priates the  goods  to  the  nearest  relations.  For  this  appropriation 
of  the  goods  to  the  heirs  of  blood  does  natumlly  respect  those 
who  are  of  the  family  from  whence  the  goods  come.  And  this 
justifies  the  rule,  which  deprives  the  ascendants  of  the  property  of 
the  goods  of  inheritance  belonging  to  a  descendant,  which  came 
to  him  from  another  stock,  to  the  end  that  the  goods  come  from 
one  family  may  not  pass  to  another,  as  it  would  happen  if  the 
paternal  goods  should  ascend  to  the  maternal  ascendants,  or  the 
maternal  goods  to  the  paternal  ascendants,  who  would  transmit 
them  to  their  heirs,  and  by  that  means  take  them  away  from  the 
family  from  whence  they  came.  But  these  customs  leave  to  the 
ascendants  the  movables  and  acquisitions  of  their  descendants, 
and  the  goods  of  inheritance  which  descended  from  their  stock, 
together  with  the  usufruct  of  the  goods  of  inheritance  come  from 

«  L,  II,  D.  deUb.et pott :'-l  I,  S  1%  D.  de  iuocm.  ed. 
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the  other  stock.  Which  has  this  double  effect,  that  it  preserves 
the  goods  of  inheritance  in  the  same  families  from  which  they 
came,  and  likewise  provides  what  seems  to  be  equitable  in  favor 
of  the  ascendants. 

2419.  The  Third  Orders  Succession  of  Collaterals.  —  The  third 
order  of  legal  successions,  which  is  that  of  collaterals,  is  founded 
on  the  same  natural  equity  which  calls  the  descendants  and  as- 
cendants  to  successions.  For  the  goods  which  ought  to  pass  from 
the  deceased  to  his  descendants,  or  in  default  of  them  to  his  as- 
cendants, go  naturally  to  those  who  represent  the  said  ascendants, 
and  who  derive  from  them  their  origin,  in  common  with  the  de- 
ceased. Thus,  we  may  say  in  general  of  these  three  sorts  of  suc- 
cessions, of  descendants,  ascendants,  and  collaterals,  that  all  the 
persons  who  are  united  by  birth  in  one  of  these  three  orders  are 
€x>nsidered  as  one  family,  to  which  God  has  appropriated  the 
goods  of  all  the  particular  persons  whereof  it  consists,  in  order  to 
make  them  to  pass  from  one  to  the  other  successively,  according 
to  the  degree  of  their  nearness  of  kin.  And,  in  fine,  this  succes- 
sion by  proximity  is  so  natural,  that  it  has  been  confirmed  by  the 
divine  law.* 

2420.  To  this  we  may  subjoin,  as  another  principle  of  the  equity 
of  succession  by  proximity  of  blood,  which  is  a  consequence  of 
the  former,  that,  although  there  were  no  other  law  for  successions 
besides  the  will  of  those  who  dispose  of  their  goods,  it  would  be 
just  and  natural  that  every  one  should  call  his  nearest  relations  to 
succeed  to  his  estate,  unless  he  should  have  particular  reasons  that 
might  oblige  him  to  dispose  of  it  otherwise.  For  the  union  which 
is  formed  by  birth  between  ascendants,  descendants,  and  collater- 
als, being  the  first  tie  which  God  instituted  among  men,  to  unite 
them  together  in  society,  and  to  engage  them  to  the  duties  of  mu- 
tual love ;  every  one,  in  the  choice  of  an  heir,  ought  to  have  regard 
to  those  persons  to  whom  God,  by  this  first  tie,  has  united  him 
more  strictly  than  to  others,  and  not  to  deprive  them  of  his  goods 
without  a  just  cause.  Thus,  we  may  say  that  the  legal  succes- 
sions have  this  in  their  favor,  that  they  are  not  only  conformable 
to  the  order  and  institution  of  nature,  which  calls  to  the  succes- 
sion the  nearest  relations,  by  the  right  of  blood,  and  by  appropri- 
ating the  goods  to  the  families ;  but  they  are  likewise  most 
consistent  with  the  love  and  affection  which  those  who  dispose 
of  their  goods  dbght  to  have  for  their  relations,  unless  they  have 

<*  iViiiii6.  xxrii.  S,9, 10,  U. 
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rendered  themselves  unworthy  of  the  snecession,  or  that  some 
other  reasonable  motives  may  have  induced  the  testators  to  dis- 
.  pose  of  their  estates  another  way.  It  is  upon  this  equity  that  the 
customs  of  France  are  founded,  which  appropriate  estates  unto 
families  in  such  a  manner,  that  they  do  not  permit  persons  to  dis- 
pose of  all  their  goods  to  the  prejudice  of  the  collateral  relations, 
even  the  most  remote,  as  shall  be  observed  hereafter. 

V.    The  Origin  of  Testamentary  Successions. 

2421.  Use  of  Testaments.  —  Testamentary  successions  have  like- 
wise their  foundation  in  the  order  of  society ;  and  we  may  observe 
in  the  said  order  different  causes  which  may  justify  the  liberty  of 
disposing  of  our  goods  by  testament  Thus,  it  may  happen  that 
a  man  has  no  relations  at  all,  or  that  those  which  he  has  have 
rendered  themselves  unworthy  of  succeeding  him;  and  in  this 
case,  the  equity  of  a  testament  is  clear  and  evident  In  like  man- 
ner, one  who  has  perhaps  a  small,  inconsiderable  estate,  and  which 
he  owes  to  the  liberality  and  bounty  of  some  benefactor,  who  hap- 
pens to  be  at  that  time  in  great  want  and  necessity,  might  justiy 
leave  either  all  his  goods,  or  a  part  of  them,  to  his  benefactor ; 
and  that  to  the  prejudice  of  his  collateral  relations,  who  perhaps 
are  related  to  him  only  at  a  great  distance,  and  have  a  plentiful 
estate  of  their  own.  It  is  just,  likewise,  that  those  persons  whose 
presumptive  heirs  are  strangers,  that  is,  aliens,  or  foreigners,  inca- 
pable of  succeeding,  may  dispose  of  their  estates  to  others.  Thus, 
bastards,  not  being  born  in  lawful  wedlock,  have  no  relations  who 
can  succeed  to  them ;  and  if  they  die  intestate,  without  leaving 
any  children  lawfully  begotten  of  their  own  body,  they  can  have 
no  heir  at  law,  not  even  their  mother.  So  that  it  is  just  that  they 
should  have  liberty  to  dispose  of  their  goods  by  testament  Thus, 
in  fine,  it  is  just  and  equitable  in  general,  that  all  persons  who  are 
capable  of  disposing  of  their  goods  should  have  liberty  to  acquit 
themselves  of  the  duties  of  gratitude,  and  of  other  engagements 
which  may  oblige  them  to  give,  if  not  all  their  goods,  at  least  a 
part  of  them,  to  other  persons  than  their  heirs  at  law,  or  next  of 
kin.  And  this  liberty  of  disposing  by  testament  is  more  especial- 
ly favorable  in  those  goods  which  the  testator  may  have  acquired 
by  his  own  labor  and  industry.  Thus,  Jacob  disposed  of  the  spoil 
which  he  had  taken  from  the  Amorites  by  the  force  of  lus  arms,  in 
favor  of  Joseph,  preferably  to  his  brothers.*  * 

•  Gm,  xlTiii.  22. 
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2422.  From  all  these  considerations  we  may  infer,  that,  as 
legal  successions  are  natural  in  the  order  of  society,  so  likewise 
dispositions  in  view  of  death,  whether  it  be  of  all  one's  goods  or 
of  a  part  of  them,  have  their  justice  and  equity  in  the  said  order : 
and  we  see  also  that  testaments  are  authorized  by  the  law  of 
God.'» 

VL    The  Use  of  Testaments  reconciled  with  the  Legal  Successions. 

2423.  The  Origin  of  the  different  Dispositions  of  the  Roman 
Law  J  and  of  the  Customs  j  with  Respect  to  Testaments.  —  It  is  be- 
cause of  this  natural  equity,  which  is  in  the  succession  of  near 
relations,  and  of  the  natural  equity  which  appears  likewise  in  tes- 
taments, that  we  see  both  the  use  of  legal  successions,  and  also 
that  of  testaments,  received  in  all  places.  But  if  it  is  just  and 
natural  that  successions  should  pass  to  the  nearest  relations  whom 
the  law  calls  to  succeed,  how  can  it  be  likewise  just  and  natural 
that  they  may  be  deprived  thereof  by  a  testament  ?  And  the  laws 
which  call  the  nearest  relations  to  succeed,  shall  they  have  their 
effect  only  when  there  are  no  dispositions  which  deprive  them  of  the 
succession  ?  Or,  seeing  these  laws  are  a  part  of  the  law  of  nature, 
will  it  not  be  just  that  they  should  have  their  effect  without  re- 
gard to  the  will  of  those  who  have  goods  to  leave  after  their 
death,  and  that  at  least  they  may  not  have  power  to  deprive  their 
near  relations,  unless  it  be  of  a  part  of  their  inheritance  ? 

2424.  All  those  who  have  made  laws  to  regulate  the  matter  of 
successions  have  without  doubt  examined  this  question ;  for  they 
have  been  sensible  of  the  natural  equity  which  calls  the  nearest 
relations  to  succeed,  and  they  have  likewise  been  persuaded  that  it 
is  just  to  allow  those  who  have  goods  to  make  dispositions  of 
them  which  may  be  executed  after  their  death.  Thus,  they  hav- 
ing all  of  them  seen  the  contrariety  which  seems  to  arise  from  the 
use  of  these  two  principles,  they  could  not  fail  to  consider,  under 
all  these  views,  what  might  be  the  most  proper  means  of  recon- 
ciling them  together.* 

2425.  They  have  not  therefore  been  ignorant,  that,  in  order  to 
make  a  right  use  of  these  two  laws,  it  was  necessary  to  look  upon 
that  which  calls  the  heirs  of  blood,  as  a  first  general  rule,  which 
gives  them  all  the  goods  of  the  succession,  when  there  is  no  just 

•*  Galat.  iii-  15  ;  —  Ueb.  iii.  16,  &c. ;  —  Gen.  xlviii.  5  ;  —  2  Kings  xx.  1 ;  —  Itcuah 
xxxviii.  1. 
'  See  JVeaiue  of  Laws,  chap.  1 1,  no.  7  and  no.  31. 
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cause  to  deprive  them  of  them.  From  whence  it  follows,  that 
when  they  granted  the  liberty  to  persons  to  dispose  either  of  all 
their  goods,  or  of  a  part  of  them,  they  supposed  that  he  who 
chooses  other  heirs  than  those  of  his  blood,  or  who  gives  a  share  of 
his  goods  to  other  persons,  ought  to  have  some  particular  motives 
which  induce  him  to  dispose  of  his  succession  otherwise  than  the 
law  would  dispose  of  it.  For  it  was  not  their  intention  to  coun- 
tenance unreasonable  dispositions,  which  should  have  only  for 
their  motive  some  passion,  or  humor,  and  to  grant  an  inconsider- 
ate liberty  of  making  all  sorts  of  dispositions,  just  or  unjust ;  since 
the  good  order  of  society  doth  not  permit,  even  in  matters  which 
have  their  effect  in  the  lifetime  of  the  parties,  dispositions  which 
may  be  any  way  inconsistent  with  decency  and  good  manners, 
and  doth  not  allow  prodigals  to  have  the  management  of  their 
own  estates.  Thus,  the  liberty  which  the  laws  grant  to  persons  to 
dispose  of  their  estates  by  a  testament  implies,  without  doubt,  ac- 
cording to  the  intendment  of  the  law,  this  condition,  that  the  dis- 
positions which  they  shall  make  in  so  serious  an  act  as  is  that 
of  making  a  testament  shall  be  according  to  reason.  But  al- 
though the  intention  of  the  laws  which  permit  testaments  ought 
not  to  be  explained  in  any  other  sense,  since  w^e  cannot  say  that 
they  approve  indifferently  of  all  manner  of  dispositions ;  yet  there 
would  have  been  too  many  inconveniences  in  adding  to  the  law 
which  permits  testaments  the  condition  that  the  dispositions 
should  be  reasonable.  For  this  reservation  would  call  in  question 
all  manner  of  testaments,  even  those  that  should  be  the  most  con- 
formable to  prudence  and  equity ;  since  there  would  be  a  liberty 
given  from  hence  to  examine  them,  and  that,  by  considering  them 
under  a  different  view  than  what  the  testator  had,  it  would  be  an 
easy  matter  tx)  call  them  in  question.  Since,  therefore,  it  was  not 
convenient  to  add  to  the  law  such  a  condition,  and  since  it  was 
neither  just  nor  possible  to  prescribe  to  every  man  in  particular 
the  manner  in  which  he  ought  to  dispose  of  his  goods,  it  was  ne- 
cessary that  the  law  which  permits  testaments  should  leave  it  to 
every  one  in  particular  to  dispose  of  his  goods  as  he  himself  should 
judge  most  reasonable,  whether  by  granting  to  each  testator  an 
indefinite  liberty  to  dispose  of  all  his  goods,  or  by  restraining  this 
liberty  to  a  part  of  them  ;  but  still  leaving  it  to  his  own  judgment 
and  prudence  how  he  will  bequeathe  that  which  the  law  allows 
him  to  dispose  of. 
2426.  From  all  these  general  principles,  which  all  manldnd  must 


PBEF.]  SUCCESSIONS.  13 

agree  in,  we  may  reasonably  draw  this  consequence,  that,  since  it 
is  agreeable  to  the  law  of  nature  that  succession  should  go  to  the 
next  of  kin,  and  that  it  is  likewise  equitable  that  those  who  have 
goods  may  dispose  of  them  by  will,  the  spirit  and  intention  of 
the  laws  which  have  permitted  the  making  of  testaments  has 
been,  that  the  liberty  of  bequeathing  should  be  regulated  in  every 
one  according  to  prudence,  which  may  determine  the  use  of  this 
liberty  to  more  or  less,  according  to  the  condition  of  his  estate, 
his  family,  and  his  different  obligations  to  other  persons  besides 
his  children,  if  he  has  any,  or  his  other  near  relations  ;  for  it  is  by 
these  circumstances,  and  others  of  the  like  kind,  the  various  com- 
binations of  which  are  infinite,  that  every  one  ought  to  regulate 
his  dispositions,  and  proportion  them  to  his  substance,  and  to  the 
different  obligations  he  lies  under.  Thus,  those  who  have  but  a 
small  estate,  and  a  great  many  children,  are  less  at  liberty  to  dis- 
pose of  their  goods  by  will,  than  those  who  are  rich,  and  have  no 
children.  In  like  manner,  those  persons  who  have  poor  relations 
are  under  a  greater  tie  and  obligation  towards  them,  than  those 
are  whose  relations  are  wealthy  and  in  a  good  condition.  Thus, 
in  general,  the  circumstances  in  which  every  one  happens  to  be 
point  out  to  him  the  use  of  this  prudence,  which  ought  to  be  his 
rule  and  guide. 

2427.  If  we  consult,  therefore,  only  natural  equity,  which  ought 
to  be  the  spirit  of  all  laws,  we  shall  be  apt  to  conclude  that  the 
principle  which  justifies  this  liberty  of  bequeathing  by  will  is 
nothing  else  but  the  equity  that  is  in  the  use  of  this  prudence. 
Thus,  it  would  seem  that  we  may  reasonably  suppose  that  those 
who  made  the  laws  concerning  successions  did  agree  in  this  prin- 
ciple, and  were  divided  only  in  the  consequences  which  they 
drew  from  it,  and  made  as  it  were  two  parties ;  from  whence  have 
sprung  the  two  different  sorts  of  laws  which  are  extant  concerning 
this  matter. 

2428.  The  one  is  that  of  the  Roman  law,  the  authors  whereof 
thought  it  proper  to  leave  to  every  one  an  entire  liberty  to  dispose 
of  his  goods  as  he  pleases;^  and  they  did  not  think  the  incon- 
veniences arising  from  the  bad  use  which  some  might  make  of 
this  liberty  to  be  a  sufficient  cause  why  it  should  not  be  left  com- 
mon to  all  persons ;  to  the  end  that  the  condition  of  those  who 
are  reasonable  might  not  be  restrained  within  the  bounds  which 

^  Iful.  de  Ugt  Falcidia. 
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perhaps  it  might  be  convenient  to  prescribe  to  the  conduct  of 
others. 

2429.  The  other  kind  of  law  concerning  successions  is  that  of 
the  customs  in  France,  the  authors  of  which  did  not  judge  it  con- 
venient to  leave  particular  persons  at  liberty  to  have  no  manner  of 
regard  for  natural  equity,  which  calls  the  nearest  relations  to  the 
succession,  under  pretext  of  some  few  extraordinary  occasions, 
which  might  justify  the  use  of  such  a  liberty.  And  they  were 
desirous  to  prevent  the  inconvenience  of  the  bad  use  which  might 
be  made  of  this  liberty  by  those  who  in  making  their  testaments 
govern  themselves  by  no  other  rule  beside  that  of  their  passions, 
and  under  these  several  views,  not  being  able  to  make  different 
rules  for  the  different  sorts  of  persons,  and  not  thinking  it  reason- 
able to  suppose  that  the  greatest  part  of  mankind  would  regulate 
their  dispositions  by  a  prudent  and  wise  conduct,  they  set  bounds 
to  this  liberty  of  bequeathing  for  all  sorts  of  persons  without  dis- 
tinction. We  shall  see  in  the  following  article  some  differences 
which  it  is  necessary  to  observe  between  the  spirit  of  the  Roman 
law  and  the  spirit  of  our  customs  in  France. 

VII.  Difference  between  the  Spirit  of  the  Roman  Law^  and  that  of 

the  Customs  in  France. 

2430.  It  would  seem  that  the  manner  in  which  the  Romans  did 
first  put  in  practice  this  law,  which  gives  a  general  and  indefinite 
liberty  to  all  persons  to  dispose  of  their  estates  as  they  please, 
which  they  derived  from  the  Grecian  commonwealths,  was  a  con- 
sequence of  that  spirit  of  dominion,  of  which  we  see  so  many 
other  marks  in  their  whole  conduct,  from  the  foundation  of  their 
state,  whether  it  be  in  relation  to  other  nations  whom  they  con- 
quered, or  even  with  respect  to  their  own  families,  in  which  they 
had  assumed  to  tiiemselves  an  absolute  power  of  life  and  death, 
not  only  over  their  slaves,*  but  likewise  over  their  children.^  Pur- 
suant to  this  spirit  of  dominion,  they  took  to  themselves  the 
liberty  to  dispose  of  all  their  goods  at  pleasure,  and  to  deprive,  not 
only  their  relations  of  their  successions,  but  even  their  children, 
without  any  cause.  It  is  true,  that  this  might  have  been  a  means 
to  keep  children  in  their  duty  to  their  parents ;  but  the  bad  use 
that  was  made  of  this  liberty,  many  disinheriting  their  children 


^  L.  If  \  l^  D.  de  his  qui  tui  vd  al,  jur.  tunt, 

^  L.\^finJine,D.deUb.eipott.;  —  l.uU.  C.  de  pair,  potett. 
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without  any  just  cause,  gave  occasion  to  the  receiving  of  the  com- 
plaints of  children  against  those  testaments  which  they  called  un- 
dutiful,  as  being  contrary  to  the  duties  of  paternal  love  and  affec- 
tion. And  even  these  complaints  were  not  received  but  with  this 
piecaution,  that  in  order  to  give  them  some  color  or  pretext,  and 
that  they  might  have  the  effect  of  annulling  those  testaments,  they 
should  be  considered  as  being  made  by  persons  who  are  not  alto- 
gether in  their  right  senses,  and  who  were  deprived  of  the  use  of 
their  reason  at  the  time  when  they  made  them.®  They  settled 
likewise  a  legitime,  or  certain  portion  of  the  parent's  goods,  for  the 
children,  to  whom  they  appropriated  a  fourth  part  of  the  goods 
they  would  have  had  if  their  parents  had  died  intestate ;  ^  and 
they  allowed  likewise  fathers  and  mothers,  and  other  ascendants, 
to  exhibit  complaints  against  the  testaments  of  their  children,  as 
being  contrary  to  the  duty  and  respect  which  children  owe  to  their 
parents.*  And  at  last  the  Emperor  Justinian  thought  he  did  a 
great  deal  in  favor  of  the  children,  when  he  augmented  their  legi- 
time, by  giving  them,  instead  of  a  fourth  part,  a  third  of  the  goods, 
when  there  were  four  children,  or  a  lesser  number,  and  raising  it 
even  to  a  moiety,  in  case  there  should  happen  to  be  five  or  more 
children.'  But  as  for  the  collaterals,  there  was  still  left  an  entire 
liberty  to  the  testator  to  deprive  them  of  the  whole  succession,  ex- 
cept in  one  only  case,  and  that  in  favor  only  of  brothers  and  sisters, 
who  were  allowed  to  complain  of  the  testaments  of  their  brothers 
and  sisters,  when  the  heir  instituted  by  them  was  an  infamous  or 
ignominious  person.  And  even  this  liberty  was  not  extended  to 
those  who  were  brothers  and  sisters  only  by  the  mother's  side.' 
Thus,  we  see  that  the  Roman  law  considered  each  testator  as  a 
lawgiver  in  his  own  family,  leaving  to  him  an  absolute  power  of 
disposing  of  his  goods  according  to  his  pleasure,  under  these  reser- 
vations alone,  which  have  been  just  now  mentioned. 

2431.  T%e  Spirit  of  the  Oustoms  of  France^  in  Relation  to  SuC' 
cessions,  —  This  disposition  of  the  Roman  law,  which  leaves  per- 
sons at  full  liberty  to  dispose  of  all  their  goods  by  testament, 
except  the  legitimes,  which  are  reserved  by  law  to  certain  persons, 
is  observed  in  the  provinces  of  France,  which  are  governed  by  the 
written  law,  that  is,  by  the  Roman  law ;  and  the  law  which  re- 
strains the  liberty  of  dispositions  in  testaments,  in  favor  even  of 


<  L.%D.de  inoff.  tett. 

•  LI.UH  IS,  D.  de  inoff.  tat. 
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collateral  relations  in  the  remotest  degree,  has  been  observed  in  all 
the  provinces  of  France  which  have  their  peculiar  customs.  But 
seeing  there  is  no  natural  rule  which  ascertains  the  precise  bounds 
of  the  liberty  of  testaments,  and  of  other  dispositions  in  view  of 
death,  and  the  portion  of  goods  which  one  may  give  away  from 
his  heirs  at  law,  or  next  of  kin ;  and  that  it  is  only  by  arbitrary 
views  that  these  bounds  can  be  settled ;  they  are  differently  regu* 
lated  by  the  customs.  And  there  is  only  this  common  to  them  all, 
that  they  have  two  general  rules,  which  are  consequences  of  the 
principles  which  have  been  just  now  taken  notice  ot  One,  which 
distinguishes  the  paternal  goods  from  the  maternal,  in  order  to 
preserve  to  the  relations  of  each  side  the  goods  which  have  de- 
scended from  their  stock :  and  the  other,  which  allows  of  no  other 
heirs  besides  the  next  of  kin,  whom  the  custom  calls  to  the  succea- 
sion,  and  which  gives  only  the  quality  of  universal  legatees  to 
those  to  whom  persons  leave  by  testament,  or  other  disposition  in 
view  of  death,  all  that  they  can  give  away;  the  name  of  heir 
remaining  proper  only  to  the  heir  of  blood,  with  this  quality  an* 
nexed  to  it,  which  is  common  in  all  the  customs,  that  the  heir  at 
law  is  made  heir  at  the  moment  of  the  death  of  the  person  to 
whom  he  succeeds,  even  although  he  know  nothing  of  the  said 
death.  This  rule  the  customs  express  in  these  words : —  l%e  dead 
won  gives  seizin  to  ike  livings  kis  next  of  kin  tkat  is  capable  nfsme* 
eeeding  to  kim  ;  that  is  to  say,  that  the  inheritance  accrues  to  him, 
with  all  its  rights,  at  the  moment  of  the  death  of  his  relation  to 
whom  he  succeeds :  which  hath  this  effect,  that  if  the  said  heir 
should  chance  to  die  without  knowing  that  the  said  succeesion 
was  fallen  to  him,  he  would  transmit  it  to  his  heirs,  in  the  same 
manner  as  if  he  had  declared  his  acceptance,  and  taken  possessioii 
of  it.  But  excepting  these  general  rules,  which  are  common  to  all 
the  customs,  their  other  dispositions,  and  particularly  those  which 
fix  the  bounds  of  the  liberty  of  testaments,  are  not  so  commoiL 
Some  of  them  grant  a  liberty  to  dispose  of  all  the  acquisitions, 
and  of  all  the  movables,  and  appropriate  to  the  heirs  of  blood 
only  the  goods  of  inheritance,  giving  leave  only  to  bequeathe  a 
part  of  them,  such  as  a  fourth  or  a  fifth.  Others,  without  distin* 
guishing  between  the  different  kinds  of  goods,  movables  or  im- 
movables, goods  of  inhmtance  or  goods  of  purchase,^  give  only 


^  S«e  die  distiiictioiis  ofliMM  avrenl  socti  of  goods  in  the  tBfe  of  TkmfB,mtL% 
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power  to  dispose  of  a  part  of  all  the  goods,  snch  as  a  fourth.  And 
others,  again,  allow  even  those  who  have  no  children  to  dispose  only 
of  a  part  of  the  immovables,  which  they  themselves  have  acquired. 
And  besides  these  precautions  of  the  customs,  for  the  preservation 
of  estates  in  families,  th^e  are  some  which  have  restrained  the 
liberty  of  testaments  in  another  manner ;  and  which,  to  prevent 
tiie  facility  of  engaging  dying  persons  to  make  dispositions  at 
the  snggestion  and  persuasion  of  others,  have  declared  the  testa- 
ments to  be  null  which  are  not  made  some  certain  time  before  the 
death  of  the  testator,  such  as  the  said  customs  may  have  pre- 
scribed. 

2432.  It  appears  plainly  enough,  that  these  dispositions  of  the 
customs  are  founded  on  this  view  of  appropriating  to  the  heirs 
of  blood  the  greatest  part  of  the  goods,  or  of  certain  goods ;  but 
they  have  not  all  of  them  provided  alike  for  this  appropriation. 
For  in  the  customs  which  allow  persons  the  free  disposal  of  all 
their  acquisitions,  and  of  all  their  movables,  those  who  have  no 
estates  which  came  to  them  by  descent  from  their  ancestors 
enjoy  the  same  liberty  that  was  granted  by  the  Roman  law,  and 
may  give  away  all  their  goods  from  their  nearest  collateral  rela- 
tions, and  even  from  their  brothers. 

2433.  We  shall  not  here  offer  to  draw  a  parallel  between  these 
customs,  to  show  which  of  them  have  most  or  fewest  inconven- 
iences. Every  one  of  them  hath  its  own  inconveniences,  and  its 
own  advantages.  And  this  diversity  of  advantages  or  inconven- 
iences, which  may  distinguish  the  one  from  the  other,  is  a  natural 
effect  of  the  arbitrary  laws.  But  there  is  this  convenience  that 
is  common  to  them  all,  that  every  one  hath  its  fixed  rules,  which 
are  there  looked  upon  to  be  just,  and  which  ascertain  the  quiet  of 
families.  However,  the  great  multitude  of  customs  in  France,  so 
different  one  from  another,  not  only  in  the  matter  of  successions, 
but  also  in  many  others,  does  naturally  give  rise  to  this  question. 
Which  would  be  most  useful,  whether  this  diversity  of  rules, 
whereof  every  one  is  confined  to  its  own  place,  or  one  only  rule 
that  iihould  be  common  over  all  ?  But  we  shall  not  attempt  here 
to  make  a  fruitless  inquiry  into  a  question  of  this  importance. 

VIIL   Which  of  the  Two  Successions  is  most  favorable,  the  Tester 

mentary  or  Legal 

2434.  All  that  has  been  said  hitherto  obliges  us  to  make  one 
reflection  more,  on  the  comparison  or  parallel  between  legal  and 

2* 
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testamentary  successions,  in  order  to  discover  which  of  these  two 
kinds  of  successions  is  most  favorable,  whether  that  of  the  heir  at 
law,  or  next  of  kin,  or  that  of  heirs  named  by  a  testament  That 
is  to  say,  whether,  in  a  case  which  regards  the  opposite  interest  of 
a  testamentary  heir  and  of  an  heir  at  law,  the  right  of  the  one 
and  the  other  being  doubtful  and  uncertain,  we  ought  to  favor 
one  more  than  the  other,  and  which  of  the  two ;  as  in  the  cases 
between  a  plaintiff  and  defendant,  between  a  possessor  and  one 
who  seeks  to  turn  him  out  of  possession,  between  an  accuser  and 
one  who  is  accused,  if  there  is  any  doubt  in  any  of  the  said  cases, 
the  favor  balances  always  on  the  side  of  the  defendant,  the  pos- 
sessor, and  the  party  accused,  upon  the  bare  consideration  of 
these  qualities. 

2435.  We  propose  here  this  question,  because  there  may  hap- 
pen c€Lses  where  it  may  be  necessary  to  judge  of  the  preference 
between  these  two  kinds  of  heirs,  and  because  the  role  which 
decides  this  preference  ought  to  make  in  this  matter  a  principle 
which  we  cannot  well  avoid  taking  into  consideration,  because  of 
its  great  usefulness  in  questions  of  this  nature.  Thus,  for  exam- 
ple, if  we  suppose  that  a  testator,  living  in  a  country  where  the 
Roman  law  is  in  full  force,  and  having  named  in  a  former  tes- 
tament, made  exactly  according  to  the  form  prescribed  by  law, 
another  heir  or  executor  than  the  person  who  ought  to  succeed  to 
him  if  he  should  die  intestate,  makes  a  second  testament,  in 
which  he  institutes  for  his  heir  or  executor  the  person  who  ought 
to  succeed  to  him  by  law,  and  this  testament  is  signed  only 
by  five  witnesses  in  a  country  where  seven  are  required;  the 
question  which  of  these  two  testaments  ought  to  subsist  will  de- 
pend on  knowing  which  of  these  two  heirs  ought  to  be  most 
favored,  whether  the  testamentary  heir  or  the  heir  of  blood.  For 
if  it  is  the  testamentary  heir,  or  if  both  heirs  be  upon  the  level,  or 
of  equal  consideration  in  the  eye  of  the  law,  it  is  certain  that,  in 
the  competition  between  these  two  testaments,  the  first,  which  is 
made  according  to  form,  ought  to  be  preferred  to  the  second,  which 
is  null.  And  if,  on  the  contrary,  the  condition  of  the  heir  of  blood 
is  the  most  favorable,  his  right  of  blood  being  backed  by  the  sec- 
ond will  of  the  testator,  although  defective  in  point  of  form,  it 
may  be  doubted  whether  this  second  testament,  although  imper- 
fect, yet  being  made  in  favor  of  the  heir  of  blood,  be  not  sufficient 
to  annul  the  first,  which  was  made  according  to  form,  but  which 
transferred  the  goods  of  the  family  to  a  stranger. 
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2436.  It  appears  plainly  enough  of  what  consequence  this  prin- 
ciple is,  which  ought  to  decide  this  question;  since  it  ought  to 
serve  as  a  foundation  for  judging  other  questions  of  this  kind : 
and  that  it  is  of  great  importance  to  fix  by  some  certain  rule  the 
different  regards  which  judges  ought  to  have,  either  in  favor  of  the 
beirs  of  blood,  or  in  favor  of  dispositions  made  in  prospect  of 
death,  whether  it  be  in  the  cases  where  the  validity  of  the  said 
dispositions  may  be  called  in  doubt,  or  in  other  questions  which 
may  depend  on  the  right  discerning  of  what  may  be  due  to  the 
fav(v  of  blood,  or  to  the  favor  of  the  will  of  a  testator ;  as,  for  in- 
stance, if  in  a  testament  which  should  call  to  the  succession  the 
heir  of  blood,  together  with  a  stranger,  there  should  happen  to  be 
an  obscure  or  ambiguous  clause,  of  which  one  meaning  may  be 
favorable  to  the  heir  of  blood,  and  another  to  the  stranger. 

3437.  In  order,  therefore,  to  examine  this  question  concerning 
the  preference,  whether  it  ought  to  be  in  favor  of  the  testamentary 
heirs,  or  of  the  heirs  of  blood,  it  will  be  necessary  to  add  to  all  the 
remarks  which  have  been  just  now  made,  tfaj'ee  reflections  on 
three  differences  that  are  between  legal  successions  and  succes- 
sions by  testament 

2438.  The  first  of  these  differences  consists  in  this,  that  the  order 
of  legal  successions  in  the  case  of  intestates  is  so  just  and  so  natu- 
ral, that  it  has  been  established  as  such  by  the  law  of  God,  which 
hath  confirmed  the  use  of  it ;  whereas  that  of  testaments  hath  no 
other  origin  besides  the  will  of  man.  And  although  testaments 
are  approved  of  in  the  Holy  Scriptures,  yet  it  is  not  by  any  dispo- 
sition which  gives  them  the  force  of  a  law,  as  we  see  the  use  of 
legal  successions  established  there  by  a  law.  And  even  in  that 
part  of  the  scriptures  where  successions  are  regulated,  there  is  no 
mention  made  of  testaments.*  So  that  we  may  say,  that  the  law 
which  permits  the  use  of  testaments  is  as  it  were  an  exception  to 
the  natural  and  general  law,  which  calls  the  nearest  relations  to 
successions. 

2439.  The  second  difference  between  successions  by  testaments 
and  the  succession  of  the  heirs  of  blood  is,  that  the  succession  of 
th^  heirs  of  blood  is  absolutely  necessary  for  the  order  of  society  ; 
because,  when  any  persons  die  without  having  been  able  to  dis- 
po^e  of  their  estates  by  will,  or  having  neglected  to  do  it,  they 
must  of  necessity  go  to  the  persons  whom  the  law  has  called  to 

•  Numb,  xxvii. 
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succeed  to  them,  and  the  law  has  called  the  next  of  kin ;  whereas 
the  said  order  of  society  might  subsist  without  the  use  of  testa- 
mentary successions,  by  the  bare  use  of  the  succession  of  the 
heirs  of  blood,  and  the  customs  do  not  own  any  other  heirs  besides 
those  of  the  blood,  as  has  been  already  observed. 

2440.  The  third  difference  consists  in  this,  that  there  are  many 
inconveniences  which  attend  the  liberty  of  choosing  heirs.  For 
many  persons,  being  prejudiced  by  their  passions,  make  an  unjust 
choice ;  and  it  is  they  themselves  who  are  to  blame  for  these  kinds 
of  inconveniences ;  whereas  in  legal  successions  the  inconvenien- 
ces are  but  few ;  and  those  which  do  happen  cannot  be  imputed 
to  any  person  whatsoever ;  they  being  only  the  effects  of  the  divine 
providence,  and  the  natural  consequences  of  a  just  rule,  such  as 
we  see  do  attend  very  often  even  the  laws  which  are  the  most  holy 
and  sacred. 

2441.  From  all  these  reflections  we  may  draw  this  consequence, 
that,  the  legal  successions  being  more  natural,  more  necessary,  and 
attended  with  fewer  inconveniences  than  the  successions  by  tes- 
tament, the  use  of  which  has  been  introduced  only  as  an  excep- 
tion to  the  rule  which  gives  the  right  of  succession  to  the  nearest 
of  kin,  the  condition  of  the  heirs  of  blood  seems  to  be  more 
favorable  than  that  of  the  heirs  named  by  testament ;  and  that  in 
any  doubtful  case,  where  it  may  be  allowable  to  consider  the  favor 
of  one  or  the  other  of  these  two  kinds  of  heirs,  it  may  seem  rea- 
sonable to  decide  in  favor  of  the  heir  of  blood.  Thus,  in  the 
question  before  mentioned  concerning  the  two  testaments,  the 
former  of  which,  being  made  according  to  form,  gives  the  right  of 
succession  to  a  stranger ;  the  second,  which,  being  signed  only  by 
five  witnesses,  would  have  been  declared  null  had  it  been  made 
in  favor  of  a  stranger,  subsists  and  disannuls  the  first  testament, 
because  the  latter  calls  to  the  succession  the  heir  at  law.*  This 
decision  is  so  much  the  more  remarkable,  that  it  is  part  of  the 
Roman  law  itself,  which  has,  above  all  others,  favored  the  testa- 
mentary successions,  and  which  otherwise  is  so  very  nice  and 
scrupulous  in  matters  of  form.  So  that  we  may  conclude  from 
hence,  even  according  to  the  sentiment  of  those  who  have  most 
favored  testaments,  that  the  condition  of  the  testamentary  heir 
is  less  favorable  than  that  of  the  heir  of  blood. 


*  L.  2,  D.  de  injitgt.  rupt,  xrr.f.  tat;  —  I  21,  S^.C.de  tettam.    See  the  fifth  article  oi 
tiie  fourth  section  of  TestamentB. 
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IX    7%e  Reason  why  we  have  made  aU  these  Remarks. 

2442.  We  have  thought  it  necessary  to  make  all  these  remarks 
on  the  two  kinds  of  succession,  before  we  enter  on  the  detail  of 
the  rules  of  this  matter ;  and  this  we  have  done  chiefly  for  two 
reasons.  One  is,  that  we  might  give  as  it  were  in  a  plan  these 
general  ideas  of  the  nature  of  successions,  which  is  a  subject  of  a 
Tery  large  extent.  The  other  is,  that  we  might  fix  and  lay  down 
in  this  plan  the  grounds  and  principles  on  which  depend  many 
roles  which  shall  be  particularly  explained  hereafter.  And  because 
some  other  kinds  of  succession  are  used  in  France,  which  are 
either  altogether  unknown  in  the  Roman  law,  or  which  have  by 
the  customs  of  France  some  rules  peculiar  to  them,  we  have 
thought  fit  to  add  the  following  remarks  concerning  them. 

X.    Of  Institutions  of  Heirs  by  Contract. 

2443.  Besides  the  two  sorts  of  successions,  legal  and  testa- 
mentary, of  which  we  have  spoken  hitherto,  there  is  in  France  a 
third  kind  of  succession  of  a  quite  difierent  nature,  which  is  that 
of  heirs  instituted  by  contract  or  covenant,  that  is  to  say,  of  heirs 
instituted  by  a  contract  which  ascertains  to  them  the  right  of 
succession ;  the  use  whereof  is  very  frequent  in  contracts  of  mar- 
riage, in  favor  of  the  persons  who  marry,  whether  it  be  that  they 
are  instituted  heirs  by  their  fathers  and  mothers,  or  other  ascend- 
ants, or  by  collateral  relations,  or  even  by  strangers ;  and  some 
customs  allow  of  these  dispositions,  not  only  in  contracts  of  mar- 
riage, but  likewise  in  other  contracts,  as  in  a  general  partnership 
of  all  the  goods  of  the  partners. 

2444.  These  ways  of  naming  heirs  or  executors  are  called  insti- 
tutions by  contract,  which  are  lawful,  and  even  favorably  received 
in  France,  becanse  they  render  marriages  more  easy  and  more  fre- 
quent, the  persons  who  enter  into  that  state  having  the  advantage 
of  being  assured  of  these  institutions  in  their  favor,  which  for 
this  reason  are  irrevocable ;  whereas  in  the  Roman  law  all  institu- 
tions of  heirs  by  contract  were  declared  unlawful,  as  being  con- 
trary to  the  liberty  which  every  one  has  to  dispose  of  his  estate 
bv  his  last  will  and  testament* 

2445.  Remarks  on  some  Principles  which  relate  to  Institutions  by 
Contract.  —  Seeing  these  institutions  by  contract  are  no  part  of 

*  £.15,  CdepacUi. 
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the  Roman  law,  but  directiy  contrary  to  it,  they  do  not  come 
withirt  the  design  of  this  book,  and  therefore  we  shall  not  treat  of 
them  expressly.  But  the  reader  shall  find  here  all  the  essential 
principles,  and  the  rules  which  are  necessary  for  these  sorts  of  in- 
stitutions, that  is,  all  the  rules  which  are  of  natural  equity,  and 
upon  which  one  may  reason.  For  we  must  observe,  that  all  the 
rules  which  can  have  any  relation  to  institutions  by  contract  may 
be  reduced  to  these  kinds.  The  first  kind  consists  of  the  peculiar 
rules  which  each  custom  hath  established  for  those  sorts  of  insti- 
tutions ;  and  all  these  rules  are  nothing  else  but  arbitrary  statutes, 
different  according  to  the  different  customs,  and  which  are  easy  to 
be  seen  in  each  custom.  The  second  comprehends  the  rules  of 
successions,  whether  legal  or  testamentary,  which  are  of  natural 
equity,  and  which  may  be  applied  to  these  institutions  by  con- 
tract ;  and  these  sorts  of  rules  shall  be  explained  in  this  second 
part,  every  one  in  its  proper  place.  The  third  kind  is  made  up 
of  the  rules  of  covenants,  as,  for  example,  those  which  concern  the 
interpretation  of  them,  and  the  others  which  may  likewise  be 
applied  to  contracts  of  succession ;  and  these  have  been  already 
explained  in  the  first  part.  So  that  this  book  shall  contain  all  the 
rules  of  natural  justice  and  equity,  and  all  the  principles  on  which 
the  decisions  in  the  matter  of  successions  by  contract  may  de- 
pend ;  and  it  will  be  sufficient  for  us  to  take  notice  here  of  one 
essential  principle,  of  great  use  in  this  matter,  and  by  which  we 
ought  to  examine  the  use  of  all  the  particular  rules  which  may 
have  any  relation  to  successions  of  this  kind. 

2446.  This  principle  consists  in  this,  that  institutions  by  con- 
tract being  of  a  mixed  nature,  and  consisting  partly  of  testaments 
and  partly  of  covenants,  and  by  consequence  their  rules  being  of 
the  same  mixture,  and  consisting  of  the  nature  of  covenants  as 
well  as  of  testaments,  we  ought  in  each  difficulty  to  distinguish 
which  of  these  two  sorts  of  rules  is  proper  to  be  applied  to  it; 
and  to  consider  whether  it  is  by  the  rules  of  covenants,  or  by  the 
rules  of  testaments,  that  the  difficulty  is  to  be  resolved,  according 
as  the  one  or  the  other  are  most  applicable  to  it ;  for  there  happen 
daily  in  this  matter  questions  of  both  these  natures.  And  that 
we  may  the  better  comprehend  the  truth  of  this  principle  and  its 
use,  it  will  not  be  improper  to  make  application  of  it  in  some  ex- 
amples of  general  difficulties  which  are  easy  to  be  resolved,  but 
which  may  help  us  to  judge  of  others. 

2447.  For  a  first  example,  we  may  suppose  that  it  is  made  a 
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qaestion,  whether  one  who  is  instituted  heir  by  his  contract  of 
marriage  is  at  liberty,  after  the  death  of  the  person  who  has  made 
him  his  heir,  to  renounce  the  succession,  or  whether  he  is  under 
an  obligation  to  accept  it.  If  this  question  were  to  be  decided  by 
the  roles  of  covenants,  it  might  seem  that,  as  they  form  mutual 
obligations,  and  that  he  who  has  by  contract  instituted  one  to  be 
his  heir  cannot  revoke  it,  so  in  the  same  manner  he  who  is  insti- 
tuted heir  should  be  obliged  on  his  part  to  accept  the  succession. 
But  as  it  is  essential  to  the  quality  of  an  heir  or  executor  that  he 
should  accept  the  same,  not  by  force,  but  freely  and  voluntarily, 
and  that  it  would  be  unjust  that  he  who  could  assure  to  himself 
a  necessary  heir  should  have  the  liberty  of  ruining  him,  by  bur- 
dening the  succession  with  debts,  legacies,  and  other  charges 
above  the  value  of  the  goods,  it  is  plain  that  this  question  ought 
to  be  decided  by  the  rules  of  successions,  which  give  to  heirs  the 
liberty  of  accepting  or  renouncing  them,  as  they  find  convenient 

2448.  If  we  suppose,  for  a  second  instance,  that  it  were  called 
in  doubt  whether  he  who  has  instituted  his  heir  by  a  contract  of 
marriage  may  recall  that  institution  at  his  pleasure ;  if  this  ques- 
tion were  to  be  determined  by  the  rules  of  successions,  it  would 
appear  just  that  he  might  alter  this  institution,  and  name,  another 
heir.  But  because  this  liberty  would  be  directly  contrary  to  the 
intent  of  these  kinds  of  institutions,  which  is  to  ascertain  the  suc- 
cession to  the  person  who  is  named  heir  by  his  contract  of  marriage, 
and  to  give  him  that  assurance  by  a  covenant  that  is  irrevocable ; 
it  is  by  the  rules  of  covenants  that  this  question  ought  to  be  de- 
cided ;  and  according  to  those  rules,  which  make  firm  and  irrevo- 
cable whatever  has  been  stipulated  by  a  covenant,  it  is  essential 
to  such  an  institution  that  it  cannot  be  recalled. 

2449.  If,  for  a  third  example,  we  put  the  case,  that  it  were 
doubted  whether  he  who  has  made  one  his  heir  by  contract,  not 
being  at  liberty  to  revoke  this  institution,  may  nevertheless  alien- 
ate his  goods,  and  dispose  of  them  at  pleasure  in  his  lifetime,  in 
the  same  manner  as  if  he  had  made  no  such  institution.  If  this 
question  were  to  be  decided  by  the  rules  of  covenants,  there  would 
he  very  good  reason  to  doubt  whether  the  alienations  ought  to  be 
permitted  without  any  bounds,  so  as  to  render  the  institution  of 
the  heir  fruitless  and  of  no  effect,  the  person  who  has  instituted 
him  heir  having  alienated  all  his  goods,  or  contracted  debts  that 
would  exhaust  them.  But  as  this  institution  differs  from  those 
which  are  made  by  testament  only  in  this,  that  it  is  irrevocable,  to 
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the  end  that  the  heir  by  contract  may  be  sure  of  succeeding  to  the 
goods  which  shall  remain  after  the  death  of  the  person  who  has 
made  him  heir ;  this  question  ought  to  be  decided  by  the  rules  of 
testaments,  which  give  to  the  heir  only  the  goods  which  the  testa- 
tor leaves  behind  him  at  his  death,  but  do  not  deprive  him  of  the 
liberty  to  alienate  or  mortgage  them  during  his  life.  So  that  this 
heir  by  contract  could  have  no  ground  of  complaint,  unless  it  were 
on  account  of  donations,  or  other  fraudulent  alienations,  made 
with  design  to  elude  the  institution. 

2450.  It  is  easy  to  judge,  by  these  three  examples,  in  what  man- 
ner we  ought  to  discern,  in  the  questions  which  may  happen  to 
arise  concerning  institutions  by  contract,  whether  the  difficulties 
depend  on  the  rules  which  belong  to  the  matter  of  covenants,  or 
on  those  which  are  proper  to  testaments,  or  whether  both  these 
sorts  of  rules  may  be  applied  to  them,  in  the  cases  which  happen 
not  to  be  regulated  by  the  customs. 

XL   Succession  of  those  who  die  toithout  leaving'  behind  them  any 

ReUUionSy  or  any  TestamenL 

2451.  The  ways  of  succeeding  of  which  we  have  spoken  hith- 
erto, have  for  their  foundation  either  the  proximity  of  blood  be- 
tween the  heir  and  the  person  to  whom  he  succeeds,  or  the  will  of 
him  who  makes  an  heir  or  executor.  But  there  is  another  sort  of 
succession,  which  has  neither  the  one  nor  the  other  of  these  foun- 
dations, and  which,  on  the  contrary,  takes  place  only  when  he  who 
leaves  goods  behind  him  after  his  death  has  no  relations,  and  has 
made  no  will.  For  in  that  case,  it  is  necessary  that  the  goods 
which  he  has  left  behind  him  should  find  a  master ;  and  this  is 
what  the  laws  have  taken  care  of. 

2452.  Succession  of  the  Husband  to  the  Wife,  and  of  the  Wife  to 
the  Husband,  —  Succession  of  the  Exchequer  for  Want  of  Heirs.  — 
By  the  Roman  law  the  husband  and  wife  succeed  one  to  the  other, 
when  any  of  them  who  dies  first  has  no  descendants,  ascendants, 
or  collateral  relations,  and  dies  without  making  any  will.*  And 
if  one  who  is  not  married,  and  who  has  likewise  no  heir  of  blood, 
dies  without  disposing  of  his  goods  by  will,  they  belong  to  the  ex- 
chequer, which  in  this  case  holds  the  place  of  heir.* 

2453.  This  succession  of  the  husband  to  the  wife,  and  of  the 
wife  to  the  husband,  is  regulated  after  this  manner,  according  to 

^  JLm.  C,  tmtU  otr.  d  uxor,  ^  L.  I,  C  d§  ban,  voami. 
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some  customs  in  France.  Others,  on  the  contrary,  have  expfressly 
ordered  that  the  exchequer  should  exclude  the  husband  and  the 
wife ;  and  some,  by  a  singular  hardship,  prefer  the  exchequer,  or 
the  lord  of  the  fee,  who  has  the  rights  of  the  exchequer,  not  only 
to  the  husband  and  wife,  but  even  to  the  nearest  relations,  unless 
they  be  of  the  stock  £rom  which  the  goods  did  proceed.  But  in 
the  other  customs  of  France,  which  have  established  nothing 
touching  this  matter,  and  in  the  provinces  which  are  governed  by 
the  written  law,  it  seems  just  to  follow  the  rule  of  the  Roman 
law :  and  we  see  likewise  that  it  is  received  into  use  by  several 
examples.  For  seeing  the  Roman  law  is  the  common  law  of 
France,  in  every  thing  which  is  not  abolished,  or  contrary  to  usage, 
it  ought  with  much  more  reason  to  be  received  as  law,  when  that 
which  it  ordains  is  agreeable  to  the  law  of  nature  and  equity : 
and  it  may  be  said  of  the  succession  of  the  husband  to  the  wife, 
and  of  the  wife  to  the  husband,  that  it  is  of  this  order  of  laws, 
when  other  heirs  are  wanting.  And  we  ought  not  to  look  upon 
this  manner  of  succession  as  being  any  way  derogatory  to  the' 
rights  of  the  exchequer ;  for  besides  that  this  case  falls  out  so  very 
seldom,  that  the  consequence  of  it  ought  to  be  counted  for  nothing, 
the  right  of  the  exchequer  in  successions  ought  not  to  take  place, 
except  where  there  is  nobody  whom  any  law  calls  to  the  inheri- 
tance. And  it  cannot  be  said  that  the  husband  and  the  wife  are 
not  called  to  succeed  one  to  the  other  by  any  law,  seeing  they  are 
called  thereto  by  this  common  law,  and  that  this  law  which  calls 
them  to  the  succession  one  of  another  is  founded  on  the  law  of 
nature,  and  on  the  divine  law,  which  hath  formed  so  strict  a 
onion  between  the  husband  and  the  wife,  and  which  of  two  distinct 
persons  hath  made  them  one,  that  they  might  be  the  source  of  the 
birth  of  men,  and  of  their  relations  to  one  another,  the  nearest  de- 
gree of  which  makes  a  much  slenderer  tie  and  union  than  that 
of  marriage.  Thus,  seeing  marriage  is  the  source  of  the  relations 
which  give  the  right  to  succeed,  it  is  altogether  natural  to  give  to 
the  husband  and  wife  the  right  of  excluding  the  exchequer. 

2454.  As  for  the  succession  of  the  exchequer,  which  succeeds 
when  there  are  no  other  heirs,  it  is  founded  on  this,  that  the  goods 
which  happen  to  have  no  master  pass  naturally  to  the  use  of  the 
public,  and  accrue  to  the  prince  who  is  the  head  of  the  state,  and 
to  whose  use  goods  of  this  kind,  and  other  casualties,  are  appro- 
priated by  the  public,  for  the  maintenance  and  support  of  the 
princely  dignity.     Thus,  in  France  the  successions  of  those  who 

VOL.  II.  3 
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die  without  heirs,  or  without  having  disposed  of  their  estates  by 
will,  are  acquired  to  the  king.  In  like  manner  the  king  has  the 
right  of  succeeding  to  bastards,  who  leave  no  heirs  of  their  own 
body,  to  aliens,  and  to  goods  confiscated,  of  which  we  shall  speak 
in  tiie  three  following  articles.  But  these  matters  not  coming 
within  the  design  of  this  book,  we  shall  only  observe  here,  in  gen- 
eral)  the  relation  which  they  have  to  the  matter  of  successions, 
and  that  without  touching  upon  the  grants,  either  of  all  these 
rights,  or  a  part  of  them,  which  have  been  made  by  kings  to  the 
lords  of  manors  within  their  respective  lands. 

XIL    Succession  of  Bastards. 

2455.  We  must  reckon  in  the  number  of  successions  which  ac- 
crue to  the  prince,  that  of  bastards  who  die  without  leaving  chil- 
dren lawfully  begotten  of  their  own  bodies,  and  without  disposing 
of  their  estates  by  will.  For  by  our  usage  no  man  succeeds  to  a 
bastard  dying  intestate  but  his  children,  if  he  has  any  lawfully  be- 
gotten ;  and  they  likewise  succeed  to  nobody,  except  it  be  by  tes- 
tament This  right  of  succession  to  bastards  is  grounded  upon 
this,  that  the  succession  of  one  who  dies  intestate  is  conveyed  by 
the  relation  of  blood  that  is  between  the  heir  and  the  person  to 
whom  he  succeeds,  and  that  we  do  not  own  any  other  relation  be- 
sides that  which  one  has  by  being  born  in  lawful  wedlock.  Thus, 
as  to  the  succession  of  bastards,  our  law  is  difierent  from  the  dis- 
position of  the  Roman  law,  as  to  which  it  is  not  necessary  that 
we  should  enlarge  any  farther  here.^ 

XIII.    Succession  of  Foreigners^  who  a/re  called  Aliens. 

2456.  There  is  yet  another  kind  of  succession  which  belongs  to 
the  king.  It  is  that  of  strangers,  who  are  called  aliens,  that  is, 
those  who  are  born  in  a  country  that  is  not  subject  to  the  king,  or 
to  which  our  kings  have  not  granted  the  right  of  naturalization,  as 
they  have  done  to  some  neighbouring  nations.  By  virtue  of  this 
right  to  the  successions  of  aliens,  the  king  acquires  the  estate  of  a 
foreigner  who  has  not  been  naturalized  in  France  by  letters  of 
naturalization ;  which  is  founded  not  only  on  the  Roman  law,* 

*  F.  M)  /nsf.  de  tvcceu.  oogn. ;  —  ^  uft.  Intt.  de  aentOuac,  TertuU. ;—  ^  3,  Itut.  de  tenat. 
Orpht.;^l  29,  ^l,D.de  tnoff.  test. ;— tf.  2  et4,D.  unde  cogn. ;  — iVo».  89,  c.  12 ;  —  v.  c. 
15,  eod.  8ee  the  eighth  article  of  the  second  section  of  Heirs  and  Erecutors  in  general^  and 
the  remark  on  that  article.    See  Gen.  xxi.  10 ;  xxy.  6 ;  —  Deut.  xxiii.  2 ;  —  Gal.  iv.  30. 

•  F.  /.  6,  ^  2,  Z>.  eb  hcared.  itut.s  —  l.  1,  Ceod.;^  Ulp.  tU.  17,  H ;  ^  22,  4  2. 
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but  also  on  the  order  of  nature,  which  distinguishes  the  society  of 
mankind  into  different  states,  kingdoms,  or  commonwealths.  For 
it  is  a  natural  consequence  of  this  distinction,  that  each  nation, 
each  state,  may  regulate  by  its  proper  laws  whatever  relates  to 
successions,  or  the  commerce  of  goods,  which  may  depend  on  arbi- 
trary laws,  and  that  they  may  distinguish  therein  the  condition  of 
strangers  from  that  of  natural-bom  subjects.  Thus,  strangers  are 
excluded  from  all  public  offices  because  they  are  not  of  the  body  of 
the  society  which  composes  the  state  of  a  nation,  and  because  these 
offices  require  a  fidelity  and  affection  to  the  prince,  and  to  the  laws 
of  the  kingdom,  which  it  is  not  to  be  presumed  that  a  stranger 
has.  Thus,  they  succeed  to  nobody,  and  nobody  succeeds  to  them, 
not  even  their  nearest  relations ;  and  this  is  so  established  in  order 
to  prevent  the  riches  and  wealth  of  a  kingdom  from  being  carried 
out  of  it,  and  from  passing  into  the  hands  of  the  subjects  of  other 
princes.^ 

XIV.  Confiscations^  or  Forfeitures. 

2457.  By  forfeiture,  or  confiscation,  is  meant  the  right  by  which 
the  king  acquires  the  goods  of  those  persons  who  are  condemned 
to  death,  or  to  any  punishment  which  implies  civil  death.*  Thus, 
forfeiture,  or  escheat,  is  a  kind  of  succession  which  conveys  to  the 
king  all  the  goods  of  the  person  who  is  condemned,  in  the  same 
manner  as  they  would  have  gone  to  his  heirs,  if  the  law  had  allowed 
him  to  have  any.  And  as  in  successions  the  goods  remain  subject 
to  the  burdens  thereof,  so  likewise  the  charges  to  which  the  for- 
feited goods  are  subject  follow  the  said  goods.  And  it  is  the 
same  thing  in  the  case  of  successions  to  aliens,  bastards,  and  those 
who  die  without  heirs. 

XV.  Succession  of  Persons  of  a  Servile  Condition, 

2458.  Besides  all  these  sorts  of  successions,  which  have  been 
just  now  explained,  there  is  another  kind  of  succession,  which  is 
used  in  some  of  the  provinces  of  the  kingdom  of  France,  where 
there  are  effects  which  the  proprietors  cannot  dispose  of  by  testa- 
ment, and  which  go  to  the  lord  of  the  fee  when  the  tenants  die 

^  8ee  the  ninth  article  of  the  second  section  of  Heirt  and  Executors  in  general,  and  the 
other  articles  there  quoted ;  the  third  article  of  the  fourth  section  of  the  same  title,  and 
the  remark  on  it,  as  also  on  the  twelfth  article  of  tlie  second  section  of  Testaments. 

*  See  the  elerenth  article  of  the  second  section  of  Ueirs  and  Executors  in  general,  and 
the  other  articles  there  cited. 
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without  children.  This  is  differently  regulated  in  different  cus- 
toms, according  to  the  conditions  which  were  agreed  on  in  relation 
to  this  right  when  it  was  first  established ;  in  the  same  manner  as 
we  see  the  conditions  of  fiefs  differently  regulated  in  the  original 
grants  thereof.  The  persons  who  possess  these  sorts  of  lands  and 
tenements  are  called  persons\of  a  servile  condition,  and  the  lands 
which  are  held  on  this  condition  return  to  the  lord,  whenever  the 
case  happens,  as  being  a  kind  of  succession  which  falls  to  him  by 
the  death  of  the  possessor,  and  which  might  be  called  a  reversion 
by  covenant.* 

XVL  The  Use  of  these  last  Remarks  on  the  different  Kinds  of 

Successions. 

3459.  Of  all  these  sorts  of  successions  aforementioned,  which 
transmit  estates  to  the  king,  or  to  the  lord  of  the  manor,  there  is 
not  one  which  comes  regularly  within  the  design  of  this  book,  as 
has  been  already  observed.  For  they  are  matters  which  either  be- 
long to  the  public  law,  or  to  the  customs.  But  although  these 
kinds  of  successions  come  not  properly  within  the  design  of  this 
book,  yet  it  was  necessary  to  make  these  general  remarks  concern- 
ing them,  in  order,  not  only  to  give  an  idea  of  all  that  may  be 
comprehended  under  the  word  succession,^  and  to  distinguish  what 
relates  to  the  successions  which  we  are  to  treat  of  in  this  second 
part  from  all  that  may  have  any  relation  to  them,  but  more 
especially  to  inform  the  reader,  that  even  in  those  kinds  of  succes- 
sions which  are  either  part  of  the  public  law,  or  peculiar  to  the 
customs,  the  rules  of  succession  which  shall  be  explained  in  this 
second  part  may  be  applied  to  them  in  the  cases  where  there  is 
any  resemblance ;  such  as  the  rules  which  concern  in  general  the 
quality  of  the  heir,  the  rights  and  burdens  of  heirs,  their  engage- 
ments, and  other  rules  which  it  will  be  easy  to  discover  if  they  can 
be  of  any  use  in  those  other  kinds  of  successions,  although  no  men- 
tion be  made  thereof  in  the  places  where  they  shall  be  explained. 

*  See  the  end  of  the  preamble  of  the  fbnrth  section  of  Hein  and  Executors  in  general 

*  We  have  not  comprehended  under  the  word  fuoceMton  the  peculium,  or  imall  patri- 
mony, which  some  professed  monks  may  leave  behind  them  at  their  death.  For  seeing 
they  themselyes  had  no  right  of  property  therein,  it  is  not  by  succession  that  that  little 
patrimony  which  they  leare  behind  them  passes  to  the  persons  who  are  to  have  it 
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2460.  Matters  treated  of  in  this  Book.  —  It  is  not  necessary  to 
explain  here  what  are  all  the  particular  matters  treated  of  in  this 
first  book.  This  appears  sufficiently  from  the  table,  and  from  the 
plan  of  the  several  matters  which  has  been  laid  down  in  the  TreO" 
tise  of  Laws.^  And  it  sufficeth  to  remark  in  general,  that,  as  there 
are  some  matters  common  to  both  kinds  of  successions,  the  legal 
and  testamentary,  it  is  of  these  common  matters  that  we  are  to 
treat  in  this  first  book,  before  we  pass  to  the  matters  which  are 
peculiar  to  each  kind  of  succession. 


TITLE    I. 

OF  HEIRS  AND  EXECUTORS  IN  GENERAL. 

2461.  The  name  and  quality  of  heir  agree  equally  to  the  heir  at 
law  or  next  of  kin,  that  is,  the  person  whom  the  law  calls  to  the 
succession,  and  to  the  heir  instituted  by  testament,  in  the  same 
manner  as  the  words  succession  and  inheritance  are  common  to  the 
two  kinds  of  succession,  that  by  testament  and  that  of  intestates. 
And  although  there  be  this  difference  between  the  provinces  of 
France  which  are  governed  by  their  customs,  and  those  which  are 
governed  by  the  written  law,  that  in  the  customs  they  give  the 
name  of  heir,  as  has  been  pbserved  in  the  preface  to  this  second 
part,*  only  to  the  heirs  of  blood,  who  are  the  heirs  at  law,  and  give 


*  Se«  the  fourteenth  chapter,  no.  14, 15, 16,  of  the  Trtati»e  of  Loom, 

*  See  the  preface,  no.  7. 

3* 
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the  name  only  of  universal  legatees  to  those  who  are  instituted 
heirs  by  a  testament ;  whereas,  in  the  provinces  which  are  governed 
by  the  written  law,  they  give  the  name  of  heir  to  him  who  is  insti- 
tuted by  testament,  as  well  as  to  him  who  is  heir  of  blood :  this 
difference  consisting  only  in  the  name,  they  are  all  of  them  equally 
considered  as  heirs,  and  we  may  apply  to  the  universal  legatees 
in  the  customs,  as  well  as  to  all  the  other  sorts  of  heirs,  the  rules 
which  shall  be  explained  in  this  title,  and  likewise  the  rules  con- 
tained in  the  other  titles,  in  so  far  as  the  said  rules  may  be  appli- 
cable to  them.  As  to  the  detail  of  this  first  title  of  Heirs  and  Ex- 
ectUors  in  general,  the  table  of  the  sections  which  compose  it  shows 
plainly  enough  what  are  the  matters  to  be  treated  of  in  it. 


SECTION   I. 

OF  THE  QUALITY  OF  HEIR  OR  EXECUTOR,  AND  OF  THE 

INHERITANCE. 

2462.  All  the  articles  of  this  section  agree  both  to  the  heirs  by 
testament  and  to  the  heirs  at  law. 

Article  L 

2463.  Definition  of  Heir.  —  The  heir  or  executor  is  he  who  is 
universal  successor  to  all  the  goods  and  all  the  rights  of  the  de- 
ceased, and  who  is  bound  to  acquit  all  the  charges  and  burdens  of 
the  said  goods.* 

II. 

2464.  Two  Sorts  of  Heirs.  —  There  are  two  sorts  of  heirs :  those 
who  are  instituted,  that  is  to  say,  who  are  named  by  a  testament, 
who  are  csdled  testamentary  heirs ;  and  those  to  whom  the  law 
gives  the  inheritance  on  account  of  their  proximity  in  blood,  who 
are  called,  for  that  reason,  heirs  at  law.     And  they  are  called  Uke- 

■  X.  9,  §  1 2,  Z).  cfe  hand.  inst. ;  —  /.  37,  D.  de  acquir.  vd  om.  haertd. ;  —  /.  2,  C.  de  fuxr. 
act.  As  to  these  words,  of  aU  the  goods  and  aU  the  rights  of  the  deceased^  see  the  fifUi 
article.    And  concerning  the  charges,  see  the  seventh  article. 

We  have  pat  down  in  the  definition  what  is  said  in  the  second  of  these  texts,  that  the 
heir  succeeds  to  all  the  goods  and  to  all  the  rights,  although  there  may  happen  to  he  leg- 
atees who  have  a  share  of  the  goods ;  for  the  heir  is  the  nniversal  sncoeisor,  and  the 
legadet  are  a  part  of  the  charges  which  he  is  to  acquit. 
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wise  heirs  to  intestates,  because  they  succeed  if  they  are  not  ex- 
cluded by  a  testament^ 

III. 

2465.  Definition  of  Succession,  —  By  succession,  or  inheritance, 
is  meant  the  mass  or  stock  of  goods,  of  rights,  and  of  charges 
which  one  leaves  behind  him  after  his  death,  whether  it  be  that 
the  goods  exceed  the  charges,  or  that  the  charges  surpass  the 
goods.**  And  we  give  likewise  the  name  of  succession,  or  inherit- 
ance, to  the  right  which  the  heir  or  executor  has  to  gather  in  the 
effects,  and  exercise  the  rights  belonging  to  the  deceased,  such  as 
they  shall  happen  to  be.^ 

IV. 

2466.  Two  Sorts  of  Successions.  —  There  are  two  sorts  of  suc- 
cessions, as  well  as  two  sorts  of  heirs,  as  has  been  mentioned  in 
the  second  article.  One  is  called  the  legal  succession,  or  succes- 
sion of  intestates,  which  the  law  gives ;  and  the  other  is  the  tes- 
tamentary succession.®  The  word  stu:cession  here  is  to  be  taken 
in  the  sense  explained  at  the  end  of  the  third  article. 

V. 

2467.  All  the  Goods  of  the  Deceased  are  not  always  Part  of  the 
Inheritance.  —  The  inheritance  comprehends  only  the  goods  and 
rights  which  are  transmissible  to  a  successor.  For  it  may  happen 
that  the  deceased  was  in  possession  of  some  which  he  had  not 
power  to  leave  to  his  heirs ;  and  those  are  no  part  of  the  inherit- 
ance. Thus,  the  rights  annexed  to  the  person,  and  which  are  ex- 
tinct by  death,  such  as  a  pension  for  life,  a  usufruct,  a  personal 
privilege,  are  never  reckoned  part  of  the  succession.  Thus,  there 
are  offices  which  are  lost  by  the  death  of  the  officer,  and  do  not 
pass  to  his  heirs.  Thus,  goods  which  are  subject  to  a  substitution 
do  not  remain  in  the  inheritance  of  him  who  is  charged  to  restore 
them  at  his  death.' 

*  S  ylt.  in  Jin.  Inst,  per  qtuu  pers..cuique  acquir. 

*  L.  50,  D.  de  petit,  har. ;  —  /.  3,  D.  de  bon.  possess. 

^  L.  62,  D.  de  reg.  jur. ;  —  I.  24,  D.  de  verb.  sign. ;  —  /.  3,  §  2,  Z).  die  hon.  poss.     Sec  the 
fifth  article,  on  these  words,  leaves  after  his  death. 

*  Sec  the  text  quoted  on  the  second  article.    These  two  sorts  of  successions  are  the 
inhject-matter  of  the  second  and  third  books. 

'  A.  3,  ^  uU.  D.  qmb.  mod.  usufr.  amitt.;  —  /.  3,  C.  de  usu/r.    We  shall  explain  what  is 
meant  bj  rabstitation,  in  the  fifth  book. 
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2468.  An  Inheritance  map  be  without  any  Ooods.  —  Seeing  an 
inheritance  consists  in  goods  and  rights,  subject  to  debts  and  to 
other  charges,  and  that  it  may  so  fall  out  either  that  the  debts  and 
charges  exceed  the  goods,  or  that  the  goods,  if  there  remain  any 
after  all  the  charges  are  cleared,  are  diminished,  or  even  quite  de- 
stroyed ;  this  word  inheritance  is  only  a  term  of  law,  that  is  to 
say,  which  does  not  denote  any  sort  of  goods  in  particular,  but 
which  signifies  in  general  the  right  which  the  heir  has,  and  whidi 
is  applicable  as  well  to  a  succession  that  is  overburdened  with 
debts  and  other  charges,  as  to  a  plentiful  succession,  where  there 
is  a  residue  of  goods  after  all  the  charges  are  acquitted.  Thus, 
the  heir  may  chance  to  have  only  the  bare  name,  without  any 
profit,  and  sometimes  even  with  loss.*^ 

VII. 

2469.  T%ree  Sorts  of  Charges  in  a  Succession.  —  The  charges  of 
the  succession  are  of  three  sorts.  The  first  is  of  those  which  are  due 
independently  of  the  will  of  the  deceased ;  such  as  the  debts  which 
he  owes,  the  restitution  of  goods  which  are  substituted,  if  he  had 
any  such  in  his  possession.  The  second  sort  consists  of  those 
which  he  himself  may  have  directed,  such  as  legacies.  And  the 
third  sort  is  made  up  of  those  which  may  happen  after  his  death| 
such  as  the  funeral  charges.^ 

VIIL 

2470.  The  Heir  or  Executor  is  in  the  Place  of  the  Deceased.  — 
The  heir  or  executor  succeeding  to  the  estate,  and  to  the  burdens 
of  it,  he  puts  himself  in  the  place  of  the  deceased,  and  his  con- 
dition is  the  same  as  if  he  had  covenanted  with  him,  that,  on  con- 
dition he  would  leave  him  his  goods  after  his  death,  he  should  be 
obliged  to  pay  his  debts  and  to  acquit  the  other  charges,  and  as  if 
he  had  expressly  bound  himself  to  those  persons  to  whom  he  may 
be  under  engagements,  by  virtue  of  this  quality  of  heir  or  exec- 
utor. Thus,  the  condition  of  the  heir  or  executor  is,  in  one 
sense,  the  same  with  that  of  the  deceased,  in  that  he  has  all  the 
same  goods,  and  the  same  rights,  and  that  he  is  obliged  to  bear 

8  L.  119,  D.  de  veH),  ngm/.; — L  178,  §  1,  eod. 

^  These  different  sorts  of  chai^g^  shall  be  explained  each  in  its  proper  place.  See  tfaa 
sixth  and  following  sections. 
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tiie  charges  of  tbem,  in  so  far  as  the  said  goods  and  rights  may 
ptJis  to  him,  as  has  been  explained  in  the  fifth  article.^ 

IX. 

S471.  2%ree  Characters  of  the  Engagement  of  the  Heir. —  This 
engagement,  which  obliges  the  heir  or  executor  to  all  the  charges 
and  to  all  the  consequences  of  the  inheritance,  has  three  essential 
dmiacters,  which  it  is  necessary  to  remark  and  to  distinguish. 
It  is  inevocable,  it  is  universal,  it  is  indivisible :  and  these  three 
qualities  have  the  effects  which  shall  be  explained  in  the  foUowing 
nilea.^ 


2472.  This  Engagement  is  Irrevocable.  —  The  engagement  of 
tiie  heir  is  irrevocable,  and  he  who,  being  of  age,  once  takes  upon 
himself  the  quality  of  heir  shall  be  always  heir,  and  can  never, 
upon  any  pretence  whatsoever,  divest  himself  of  that  character,  or 
bee  himself  from  the  engagements  which  attend  it ;  not  even  al- 
though the  goods  should  be  less  than  the  charges,  nor  under  pre- 
text of  the  loss  and  diminution  of  the  effective  goods,  nor  of  the 
dia^es  that  were,  perhaps,  unknown  to  him.  For  he  ought  to 
have  foreseen  these  events ;  and  he  may  be  charged  with  having 
found  in  the  succession  goods  which  he  has  concealed,™  unless  he 
had  taken  the  precaution  to  accept  the  inheritance  under  the  ben- 
efit of  an  inventory,  of  which  we  shall  speak  more  fully  under  the 
second  title. 

XL 

2473.  S  is  Universal  —  The  engagement  of  the  heir  is  univer- 
sal, and  extends  itself  to  all  the  debts  owing  by  the  deceased,  and 

'  L.  Zy  ^  ult.  D.  qmb.  ex  caus.  in  poss.  eatur ;  —  \  5,  in/.  Inst,  de  obi.  quce  quasi  ex  contr. 
noac. ;  —  /.  59,  D.  de  rtg.  jwr. ;  —  /.  1 20,  eod.  The  engagement  of  the  heir  cannot  be  looked 
spon  u  a  kind  of  contract,  as  it  is  called  in  these  texts,  withont  supposing  that  he  has 
engaged  himself  to  some  person.  Which  may  be  applied  to  an  engagement  towards  the 
deceased,  by  a  retroactive  effect,  or  towards  his  memory,  and  to  an  engagement  towards 
the  creditors  and  legatees.  See,  concerning  the  engagement  towards  the  deceased,  the 
fourteenth  article. 

We  call  that  a  retroactirc  effect,  which  makes  a  thing  that  has  happened  after  another 
to  be  considered  in  such  a  manner  as  to  give  it  the  same  effect  as  if  the  last  thing  had 
happened  at  the  same  time  with  the  first. 

*  This  is  a  consequence  of  the  preceding  articles,  and  of  those  which  follow. 

■  £.  7,  ^  10,  in/.  D  de  miiwr.  ;  —  /.  8,  D.  de  acquir.  vd  omit,  haired. ;  —  /.  4,  C.  de  repud. 
kmd.  See  the  seventeenth  article.  We  have  added  in  the  article  these  words,  urho 
being  of  age,  that  we  might  not  comprehend  minors  within  this  rule ;  as  to  which,  see  tbo 
tenth  and  following  articles  of  the  second  section  of  Rescissions. 
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* 

to  all  the  kinds  of  obligations  to  which  the  deceased  was  a  party, 
and  which  might  affect  his  estate.  As  if  he  was  under  any  en- 
gagement on  account  of  things  which  he  had  sold,  bought,  ex- 
changed, hired,  or  let  to  hire,  or  other  covenants ;  if  he  was  en- 
gaged in  any  tutorship,  or  other  administration ;  if  he  was  suret]^ 
for  other  persons ;  if  he  had  succeeded  to  some  inheritance.  And 
in  general,  the  heir  or  executor,  who  has  taken  upon  him  thai 
character,  has  obliged  himself  indefinitely  to  all  the  charges  whicli 
the  deceased  owed,  and  likewise  to  those  which  the  deceased  may 
have  imposed  upon  him  by  a  testament,  or  other  disposition.  F<h 
by  succeeding  to  all  the  goods  of  the  inheritance,  he  subjects  him- 
self to  all  the  charges  without  distinction.^ 

XII. 

2474.  It  is  Indivisible.  —  The  engagement  of  the  heir  is  indivis- 
ible, for  he  cannot  confine  his  acceptance  of  the  succession  eithei 
to  any  certain  kind  of  goods,  or  to  a  certain  portion  of  goods  oi 
the  same  kind,  so  as  to  diminish  the  charges  in  proportion.  And 
even  although  it  were  a  testamentary  heir,  instituted  for  two  dif 
ferent  portions  of  the  inheritance,  one  of  which  should  be  left  hiin 
on  conditions  which  he  should  agree  to,  and  the  other  portion  lefl 
on  conditions  which  he  should  not  approve  of,  yet  he  could  nol 
renounce  the  one  and  accept  the  other.  And  much  less  can  the 
heir,  having  once  accepted  the  inheritance,  divide  the  charges 
thereof,  in  order  to  free  himself  either  from  some  of  them,  or  frona 
a  part  of  each  of  them,  under  pretext  that  there  are  not  goods  suf 
ficient  to  acquit  all  the  charges,  or  even  that  the  whole  goods  and 
the  whole  rights  of  the  succession  are  entirely  perished.® 

XIII. 

2475.  The  Inheritance  is  divided  among'  the  Coheirs.  —  Although 
the  quality  of  heir  be  indivisible  in  the  sense  explained  in  the  fore- 


"  L.  62,  D.  de  reg.  jwr. ;  —  I.  2,  C.  de  hared.  act.    See  the  sixteenth  article. 

^  U.  \  et2,  D.de  acq.  vd  omitt.  hcared. ; — /.  20,  C  de  jur.  delib. ;  —  L  10,  D.  de  acq.  ve 
omitt.  hatred.  The  mle  explained  in  this  article  is  not  contrary  to  that  role  of  the  cub 
toms,  by  which  the  saccession  of  one  who  leaves  behind  him  goods  paternal  and  goodj 
maternal  oaght  to  be  divided ;  and  the  relations  of  the  father's  side,  who  succeed  to  th< 
paternal  goods,  are  not  boand  for  the  debts  and  charges  which  oaght  to  be  acquitted  on 
of  the  maternal  goods ;  as,  on  the  contrary,  the  heirs  of  the  mother's  side  who  succeed  U 
the  maternal  goods  are  not  answerable  for  the  debts  and  charges  which  respect  only  th< 
paternal  goods.  For  these  two  kinds  of  goods  are  considered  as  two  different  socoessioiii 
which  go  to  different  heirs. 
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going  article,  yet  the  goods  and  charges  of  the  inheritance,  which 
one  sole  heir  cannot  divide  in  order  to  free  himself  of  a  part  of 
tbenif  may  nevertheless  be  divided  among  the  heirs,  when  there 
aie  more  than  one«  according  to  the  portions  which  may  belong  to 
each  of  them,  whether  the  same  be  regulated  by  the  law,  as  if  they 
aie  heirs  to  an  intestate,  who  are  called  jointly  to  the  succession, 
or  by  a  testament,  if  they  are  testamentary  heirs.  And  they  may 
likewise  in  their  partitions  divide  among  themselves  the  goods  and 
the  charges  in  what  manner  they  please,  as  shall  be  explained 
hereafter  in  the  [Nroper  placed 

XIV. 

2476.  7%e  Succession  not  as  pet  entered  to  represent  the  De- 
ceased,  —  Since  it  often  falls  out  that  the  inheritance  remains  for 
some  time  without  a  master,  either  because  he  who  ought  to  suc- 
ceed is  absent,  or  that  he  deliberates  whether  he  shall  accept  or 
lenoonce  the  inheritance,  and  that,  during  these  intervals,  it  may 
happen  that  some  right  may  accrue  to  the  succession,  or  that  it 
may  be  engaged  in  new  charges,  or  other  a£fairs,  the  said  inherit^ 
anoe  is  therefore  considered  as  holding  the  place  of  master,  and 

lepreaenting  the  deceased  to  whom  the  goods  did  belong.^ 


XV. 

2477.  The  Heir  is  reputed  such  from  the  Moment  of  the  Death  of 
the  Person  to  whom  he  succeeds.  —  After  the  inheritance  which  had 
lain  some  time  without  a  master  is  accepted  by  the  heir,  his  ac- 
ceptance of,  or  entry  to,  the  inheritance  has  this  retroactive  effect, 
that  it  makes  him  to  be  considered  in  the  same  manner  as  if  he 
had  entered  to  the  succession  in  the  moment  that  it  fell  to  him  by 
the  death  of  the  person  to  whom  he  succeeds.  And  whatever 
space  of  time  there  may  have  been  between  the  said  death  and 
the  act  by  which  he  takes  upon  himself  the  quality  of  heir,  it  will 
be  the  same  thing  as  if  he  had  declared  his  acceptance  at  the  time 
of  the  death :  and  as  he  will  have  all  the  goods  which  may  have 
augmented  the  succession,  so  he  will  be  also  bound  for  all  the 
charges  that  have  fallen  out  since  the  death  of  the  person  to  whom 
he  succeeds.' 

f  See  the  ninth  section  of  this  title,  and  the  first  section  of  PartUum». 

^  Z,.  116,  ^  3,  D.  de  Itgat    1  ;  — /•  31,  inf.  D.  de  htrrtd.  instit. 

'  L.  54,  D.  de  acq.  vti  omiit.  hatred. ;  — /.  193,  D  de  reg.  jw. ;  — /.  138,  D.eod.  See  the 
third  section  of  the  sixth  article.  We  have  not  explained  in  this  article  what  is  meant 
bj  the  word  niroaciive^  having  already  explained  it  in  the  remark  on  the  eighth  article. 
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XVI 

^78.  Several  Smecessiams  of  ome  Hnr  io  amoiker  pass  aU  of  iiem 
to  the  last  Heir.  —  It  foDows  firom  the  ptcceding  raksi  dni,  As 
heir  being  muTers&l  successor  to  all  the  goods,  and  boond  iirevi^ 
cably  and  without  distinction  far  all  the  cfaaiges,  if  the  peisoo  to 
whom  he  succeeds  had  likewise  succeeded  to  others,  the  goods 
and  chattels  which  remain  of  the  successions  which  the  deceased 
had  inherited  pass  to  his  heir.  And  whatever  number  of  hears 
there  may  hare  been  successinrtj  one  to  the  other,  whether  by 
testament  or  without  testament,  he  who  succeeds  to  the  last  of 
the  said  heirs  succeeds  to  all  the  others,  and  will  be  liable  far 
all  the  charges  of  those  successions,'  although  in  the  last  succes- 
sions there  should  be  no  goods  belonging  to  any  <^  the  fanner ; 
for  the  charges  of  each  suocessicm  are  transmitted  firom  one  heir 
to  the  other:  thus  the  last  heir  takes  them  all  upon  himselC 

XVIL 

3479.  The  Heir  who  dhtsU  Umuelfef  At  M^eriimmee  is  mever^ 
ikeless  bommdfor  all  the  Charges,  —  It  follows,  also,  firom  the  same 
lules,  that  he  who  has  once  entered  to  an  inheritance,  or  done  any 
act  which  may  be  construed  as  taking  upon  him  the  quality  of 
heir,  according  to  the  rules  which  shall  be  explained  in  the  first 
section  of  the  third  title,  shall  remain  always  heir ;  and  although 
he  should  afterwards  divest  himself  of  the  inheritance,  whether  it 
be  by  making  it  over  to  another  by  a  deed  of  gift  or  by  sale,  or  by 
leaving  it  to  the  person  who  next  to  turn  had  the  light  to  succeed, 
or  by  abandoning  it,  or  disposing  of  it  otherwise  in  any  manner 
whatsoever,  be  will,  nevertheless,  be  alwavs  accounted  as  heir, 
and  be  liable  for  all  the  chars^ps.  For  the  engagement  bv  which 
he  took  upon  himself  the  quality  of  heir  is  irrevocable.  But  he 
may  be  warranted  as^ainst  all  the  burdens  of  the  succession  by 
the  persoQ  to  whom  he  shall  have  sold,  given,  or  yielded  up  his 
right* 

XMIL 

S490.  Hr  irfc>  rrrtires  «  f^«ii  of  Momm  to  oftsteni  from  the  Sme- 
cessum  is  reputed  Heir.  —  We  may  place  in  the  same  rank  wiili 

W.S,  Cd^lf^nf.:—;.  7,111/ n.4p«Mrwv.    S<>e  d»f  MOc'vli^t  otkk^  and  tiM  eigIA, 
iiiiH»t  MM  wPBoi  iracfw  OT  HIV  wfK  vMVKHi  cv  wr  mra  micii 
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the  heir  who,  having  once  accepted  the  succession,  does  afterwards 
dispose  of  it,  him  who  renounces  it  for  a  certain  price,  that  it  may 
go  to  the  person  who  next  to  him  has  the  right  to  succeed.  For 
altlKnigfa  he  may  seem  not  to  be  heir,  having  renounced  the  suc- 
cession, yet  he  really  and  truly  sells  his  right  of  inheritance,  which 
no  one  can  do  but  as  being  heir.  In  the  same  manner  as  every 
one  who  sells  any  other  thing  declares  himself  to  be  master  of  it, 
and  by  divesting  himself  of  it  he  exercises  a  right  of  proprietor. 
Thus,  the  heir  who  for  a  certain  price  renounces  the  succession 
remains  still  heir  with  respect  to  the  creditors  and  legatees,  al- 
tboagfa  he  loses  the  rights  appertaining  to  that  quality  with  respect 
to  him  to  whom  he  has  made  them  over.* 

XIX. 

3481.  The  Succession  of  LUestales  does  not  take  place,  if  there 
is  a  Testament  which  subsi^.  —  When  the  question  is  to  know  to 
whom  the  succession  of  a  person  deceased  doth  appertain,  we  must 
always  first  inquire  whether  he  has  disposed  of  it  by  wilL  For 
whether  the  testator  have  children  or  not,  he  may  make  disposi- 
tions which  change  the  order  of  the  succession  of  intestates,  and 
which  ought  to  be  executed.  So  that,  in  order  to  know  who  has 
ttie  right  to  the  goods,  we  must  always  begin  with  the  testa^ 
ments.* 

XX. 

2482.  ijT  the  Portions  of  the  Heirs  are  not  regulated,  they  will  be 
equal  —  If  there  are  several  testamentary  heirs,  whose  portions  of 
the  inheritance  are  not  regulated  by  the  testament,  or  several  heirs 
to  one  dying  intestate,  and  the  law  has  not  determined  the  shares 
which  every  one  ought  to  have,  they  shall  be  equal.  For  it  being 
necessary  to  divide  the  inheritance,  and  there  being  no  reason  for 
an  inequality  in  the  partition,  the  heirs  ought  all  of  them  to  have 
as  much  the  one  as  the  other.^ 

•  L.%  D.  n  qms  <m.  caus.  test. ;  —  /.  1,  C.  si  omissa  sit  cans,  testam.  See  the  ninth  arti- 
cle of  the  first  section  of  the  third  title. 

*  L.  39,  D.  de  acquir.  vd  om.  h(tr. ;  — /.  70,  eod.  The  rule  explained  in  this  article  has 
nothin;:  in  it  contrary  to  what  has  been  said  in  the  preface,  no.  8,  touching  the  question, 
which  of  the  two  sorts  of  succession  is  most  favorable,  whether  that  of  the  heirs  by  testa- 
ment, or  that  of  the  heirs  of  blood  ;  for  here  we  speak  only  of  cases  where  the  testament 
oa^ht  to  have  its  rffert. 

y  Z..  9.  ^  12,  D.  de  hired,  instit.  We  have  said  in  this  article,  with  respect  to  the  heirs 
of  one  dying  intestate,  that  their  portions  shall  be  equal  if  the  law  does  not  regulate  them. 

VOL.  II.  4 
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SECTION    II. 

WHO    MAY    BE    HEIR   OR   EXECUTOR,    AND   WHO   ARE   THE   PERSONS 

INCAPABLE    OF    THAT    QUALITY. 

2483.  In  order  to  know  who  may  be  heir  or  executor,  it  is  neces- 
sary to  know  who  are  the  persons  incapable  of  this  quality;  for 
these  being  excepted,  all  others  are  capable  of  it.  There  are  two 
sorts  of  persons  who  cannot  be  heirs  or  executors,  those  who  are 
incapable  of  this  quality,  and  those  who  have  rendered  themselves 
unworthy  of  it  We  shall  explain  in  this  section  the  causes  which 
render  persons  incapable  of  succeeding,  and  in  the  following  sec- 
tion those  which  render  persons  unworthy  of  it  The  incapacities 
of  succeeding  may  respect  both  the  successions  of  intestates^  and 
the  testamentary  successions :  and  it  will  be  easy  to  perceive  in 
each  article  the  effect  of  the  incapacity  with  regard  to  these  two 
sorts  of  succession. 

2484.  It  is  to  be  observed,  touching  the  causes  which  render  par- 
sons incapable  of  succeeding,  that,  besides  those  which  shall  be 
explained  in  this  section,  there  is  one  which  is  received  in  some 
customs  of  France,  which  exclude  the  daughter,  who  is  married  by 
her  father,  and  even  without  giving  her  any  portion,  not  only  from 
the  succession  of  her  father,  but  from  all  other  successions  of  in- 
testates, both  in  the  direct  and  collateral  line,  when  there  are  male 
children,  or  issue  of  male  children.  And  by  a  universal  usagei 
this  exclusion  hath  been  extended  to  daughters  who,  being  married 
and  endowed  by  their  father,  renounce  all  successions  that  may 
faU  to  them  by  the  death  of  any  one  dying  intestate,  in  favor  of 
the  male  issue,  which  begets  an  incapacity,  or  rather  an  exclu- 
sion by  agreement  from  the  said  successions,  founded  on  the  re- 
gard that  is  shown  to  the  male  issue,  in  order  to  preserve  the 
estates  in  the  families ;  the  daughters  who  are  married  finding  in 
the  family  of  their  husbands  the  same  advantages  which  they 
leave  to  their  brothers  and  their  descendants  when  they  go  out  of 


For  it  may  happen  among  coheirs  to  one  dying  intestate,  that  their  portions  are  not 
equal  bccaose  of  the  right  of  representation.  Thos,  for  example,  if  there  are  seyeral 
children  of  a  son  deceased,  who  divide  with  their  ancle  the  saccession  of  their  grand- 
father, they  will  have  no  more  among  them  all  than  the  moiety  which  their  father  wonid 
have  had,  and  the  other  moiety  will  go  to  their  uncle.  And  it  happens  often  in  the  cns- 
toiQS  of  France,  that  there  are  different  hein  to  different  goods. 
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their  own  family.  And  this  usage  is  justified  by  the  example  of 
the  divine  law,  which  excluded  the  daughters  from  the  inheritance 
of  tiieir  fathers,  as  long  as  there  was  any  of  the  male  issue  alive.* 
We  may  consider  likewise  as  another  reason  for  this  usage  of  the 
exclusion  of  daughters,  who  by  their  marriages  renounce  their  right 
to  all  legal  successions  in  favor  of  the  males,  and  of  their  descend- 
ants, the  uncertainty  of  events,  which  makes  it  to  be  thought  rea- 
sonable that  the  father,  in  giving  to  his  daughter  a  marriage  portion, 
may  lawfully  impose  on  her  this  condition,  that  the  portion  which 
be  gives  her  in  hand  and  at  present  shall  be  to  her  in  lieu  of  the 
uncertain  hopes  of  all  intestate  successions  that  might  here- 
after fM  to  her.  But  this  exclusion  doth  not  extend  to  testamen- 
tary dispositions;  and  this  renunciation  of  a  married  daughter 
does  not  render  her  incapable  of  dispositions  made  in  prospect  of 
death  for  her  benefit,  whether  it  be  by  other  persons,  or  even  by 
her  father. 

3485.  Seeing  this  exclusion  of  daughters  by  a  renunciation  in 
their  contract  of  marriage  is  not  a  part  of  the  Roman  law,  but  is 
diiectly  contrary  to  it,^  it  is  not  a  matter  that  comes  properly 
within  the  design  of  this  book ;  but  we  have  thought  fit  to  make 
this  remark  upon  it  And  we  may  add,  that  the  reader  shall  have 
here  all  the  rules  that  are  essential  to  the  matter  of  this  renuncia- 
tion ;  for  they  depend  on  the  rules  of  covenants,  and  on  those  of 
successions,  which  are  here  explained :  and  we  shall  likewise  insert 
here  the  rules  which  concern  institutions  by  contract,  pursuant  to 
the  remark  which  has  been  made  on  this  subject  in  the  preface, 
no.  10. 

2486.  Lastly,  it  may  be  remarked  on  this  subject  of  the  in- 
capacity of  succeeding,  that,  besides  that  of  the  daughters  who 
have  renounced  their  right  to  all  intestate  successions,  there  is  an- 
other sort  of  incapacity  introduced  by  the  ordinances  and  some 
other  customs  of  France,  with  respect  to  testamentary  successions, 
from  which  they  exclude  certain  persons.  Thus,  the  ordinances  of 
France  annul  all  deeds  of  gift,  or  testamentary  dispositions,  made 
by  donors  or  testators,  in  favor  of  their  tutors,  curators,  and  other 
administrators  during  their  administration,  or  to  other  persons  for 
their  behoof;®  which  some  customs  extend  to  other  persons,  from 
whom  the  donors  or  testators  may  receive  such  impressions  as  may 


•  Nvmb.  xxrii.  »>  L.  uU,  D.  de  amsf  —  l.  3,  C.  de  coUat. 

*  OrdiiiAocef  of  1539,  art.  131,  and  of  1549,  art  2. 
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diminish  the  liberty  of  disposing.  Thus,  npon  the  like  consider- 
ations, or  upon  other  views,  some  customs  exclude  the  husband 
and  the  wife  from  receiving  any  benefit  by  dispositions  made  in 
favor  one  of  another :  which  some  customs  restrain  to  the  dispo- 
sitions made  by  the  wife  in  favor  of  her  husband,  not  prohibiting 
those  of  the  husband  in  favor  of  the  wife.^  But  there  is  this  dif* 
ference  between  these  incapacities  or  exclusions  regulated  by  the 
ordinances  and  by  the  customs,  and  the  incapacities  treated  of  in 
this  section,  that  these  axe  founded  on  qualities  which  respect  the 
state  of  the  persons,  and  render  them  incapable  by  reason  of  some 
personal  defect,  whereas  the  others  are  founded  on  motives  which 
have  no  relation  either  to  the  state  of  the  persons  or  to  any  defect ; 
but  which  respect  only  some  advantage  for  the  good  of  families. 

Art.  L 

2487.  All  Persons  map  be  Heirs  or  Executors^  if  there  is  no  A»- 
pedimenL  —  All  persons  may  be  heirs,  whether  it  be  to  intestates, 
if  the  law  calls  them  to  the  succession,  or  that  they  be  named  by 
a  testament ;  provided  there  be  no  cause  which  excludes  them 
from  the  right  of  succeeding.* 

IL 

2488.  Two  Sorts  of  Incapacity,  with  Respect  to  the  Two  Sorts  of 
Succession.  —  There  are  some  persons  who  are  incapable  only  of 
succeeding  to  intestates,  and  who  are  capable  of  testamentary  suc- 
cessions, such  as  bastards.  And  there  are  some  who  are  incapable 
of  both  kinds  of  succession,  such  as  foreigners,  who  are  called 
aliens,  and  others ;  of  which  we  shall  speak  hereafter.^ 

IIL 

2489.  Two  Sorts  of  Incapacity,  foith  Respect  to  their  Causes. — 
The  causes  of  incapacity  of  succeeding  are  of  two  sorts.  There 
are  some  causes  which  are  natural,  such  as  the  cause  of  the  inca- 
pacity of  stillborn  children  ;  and  there  are  others  regulated  by  the 
laws,  such  as  that  of  the  incapacity  of  professed  monks.® 

^  By  the  Roman  law  tho  husband  and  wife  were  allowed  to  give  to  one  another  by  do- 
nations made  in  prospect  of  death,  bat  not  by  donations  that  should  take  effect  in  their 
Hfiitime.  V.  I  1,  Z>.  de  donat.  int.  vir,  et  ux. ;  — /.  32,  eod.  ;  —  d.  I.  1,  H  ^  «<  3-  ^«  ^ 
preamble  to  the  title  of  Donations. 

"  Capacity  arises  from  thence,  that  there  is  no  incapacity. 

^  See  the  eig^hth,  ninth,  tenth,  and  eleyenth  articles. 

^  See  the  following  article,  and  article  10. 
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IV. 

2490.  Of  SaUbam  OiUdrenj  and  of  those  bom  wiihaui  Sman 
Shape.  —  Stillbom  children,  although  they  were  alive  in  their 
mother's  womb  at  the  time  that  any  snocession  feU,  whether  it  be 
of  one  dying  intestate,  or  of  one  who  had  made  a  testament  that 
might  belong  to  them,  do  not  sncceed ;  and  consequently  they  do 
not  transmit  that  succession  to  the  persons  who  would  succeed  to 
them,  if  they  had  died  only  after  their  birth.  For  they  could  never 
be  reckoned  in  the  number  of  persons  capable  of  acquiring  goods ; 
since  it  may  be  said,  that  they  never  had  any  existence  in  this 
world,  and  by  consequence  could  never  have  right  to  any  thing 
in  it.^  And  the  same  incapacity  excludes,  with  much  greater 
reason,  that  which  is  bom  of  a  woman  without  human  shape, 
although  it  may  have  had  life ;  for  it  is  a  monster,  or  a  mass  oi 
flesh,  which  cannot  be  ranked  in  the  number  of  persons.* 

V. 

3491.  Children  who  die  as  soon  as  they  aire  bom  succeed-^ 
CSiiklren  who  are  bom  alive,  although  they  die  immediately  after 
their  birth,  are  capable  of  the  successions  which  fell  in  the  interval 
between  their  conception  and  their  birth.  Thus,  a  child  who  was 
bora  alive  after  the  death  of  his  father,  and  who  died  in  the 
moment  after  his  birth,  would  succeed  to  him.  And  if  there  was 
a  testament  which  had  called  another  person  to  the  succession,  it 
would  be  annulled  by  the  said  birth.' 

Remarks  on  the  Precedino  Article. 

2492.  Whether  a  Child  bom  before  its  Time^  but  born  alive,  can 
inherit.  —  Prom  the  rule  explained  in  this  article,  and  the  laws 
here  cited,  there  naturally  arises  a  question,  which,  being  of  fre- 
quent use,  deserves  our  consideration  ;  that  is,  whether  among  the 
children  capable  of  succeeding  we  ought  to  reckon  those  who, 
being  bom  before  their  time,  cannot  live,  and  are  born  for  no  other 
end  but  to  die.     This  question  is  never  moved  on  account  of  the 


•*  L.  129,  Z).  die  verb,  tignif. ;  —  /.  2,  C.  de  post,  hared.  inst.     See  the  following  article. 

•  L.  I4y  D.de  ttat.  horn. ;  —  t;.  I.  135,  D.  de  verb,  signif.  See  the  fourth  article  of  Uie 
first  lertion  of  Permmsy  and  these  last  words  of  the  third  law,  C.  de  post,  hared.  inat.^  cited 
OQ  the  following  article,  si  vivus  ad  orbem  totus  processit^  ad  ntdlum  dedinans  monstntm  vel 
prodiffiuM. 

^  L.%,  C.de  post.  Kcered.  instit.;—l.  12,  ^  l^  D.  de  hi),  et  post,  hared.  inst.  ;^  I.  3,  C  de 
pott,  kared,  uul. 

4' 
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interest  of  the  children  themselves,  but  because  of  the  concern 
which  other  persons  have  in  it  Thus,  for  example,  if  a  widow, 
being  with  child,  is  delivered  after  the  death  of  her  husband  of  a 
child  of  four  or  five  months  old,  which  dies  as  soon  as  it  is  bom, 
the  question  will  be  between  this  widow,  who  will  demand  that 
which  the  law  gives  her  of  her  child's  paternal  goods,  alleging, 
that  her  child  succeeded  to  its  father  ;  and  the  heirs  of  the  fatheri 
who  will  pretend  that  the  child,  not  having  been  able  to  live,  was 
not  capable  of  succeeding ;  in  which  question  it  will  be  necessary 
to  determine  whether  the  child  did  succeed  to  its  father,  or  not. 
And  it  would  be  the  same  thing  with  respect  to  the  maternal 
goods  of  the  child,  if,  the  child  having  survived  its  mother,  who 
died  in  childbed,  the  father  should  demand,  in  opposition  to  the 
heirs  of  the  mother,  that  which  he  ought  to  have  of  the  maternal 
goods  of  the  said  child. 

2493.  In  this  question,  the  heirs  of  the  father,  or  those  of  the 
mother,  would  say  in  one  word,  that  seeing  this  child  could  not 
live,  it  could  not  succeed ;  that  being  incapable  of  using  or  stand- 
ing in  need  of  any  temporal  goods,  it  is  incapable  of  acquiring 
any,  and  consequently  of  having  any  share  in  a  succession.  And 
the  father  and  mother  would  say,  on  the  contrary,  that  if  the  child 
is  bom  alive,  it  is  a  sufficient  reason  why  it  should  be  counted  in 
the  number  of  children ;  that  the  birth  of  any  person  places  him  in 
the  world  in  the  rank  of  men,  who  are  really  and  truly  children  of 
those  from  whom  they  derive  their  birth ;  that  the  birth  of  this 
child,  and  the  care  and  pains  taken  about  it,  both  before  and  at 
its  birth,  have  been  as  chargeable  to  the  parents  as  the  birth  of 
any  other  child ;  so  that  its  death  is  to  them  a  real  loss  of  a  child, 
more  grievous  in  one  sense  than  the  death  of  their  other  children, 
and  which  requires  the  same  consolation  which  they  would  have 
at  the  death  of  any  of  their  other  children,  by  succeeding  to  them, 
which  cannot  be  unless  the  child  be  allowed  to  have  a  right  of 
succeeding,  that  it  may  leave  to  its  father,  or  to  its  mother,  that 
portion  which  the  law  has  allotted  to  the  parents  of  the  goods  of 
their  children.  That  the  law  gives  the  right  of  succession  to  all 
the  children  without  distinction,  and  excludes  none  from  that 
number,  except  those  who,  being  born  without  human  shape,  can- 
not be  placed  in  the  rank  of  persons.*  That  although  the  said 
children  can  make  but  little  use  of  the  goods,  yet  their  condition 

*  L,  l4tD.de  ttat,  horn.    See  the  preceding  article. 
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in  this  lespect  does  not  differ  from  the  condition  of  those  children 
who,  being  bom  in  dne  time,  are  nevertheless  incapable  of  living, 
and  who  die  as  soon  as  they  are  born,  whether  it  be  that  their 
death  is  occasioned  by  the  hard  labor  of  their  mother,  or  by  some 
ittfinnity,  or  for  the  want  of  a  just  conformation  of  their  members, 
or  by  some  other  canse,  which,  although  it  makes  it  impossible  for 
them  to  live,  and  renders  the  goods  in  a  manner  useless  to  them, 
yet  it  does  not  for  all  that  make  them  incapable  of  successions ; 
that  although  the  little  occasion  which  children  bom  before  their 
time  may  have  for  the  use  of  the  goods  expires  in  a  few  days,  or 
even  in  a  few  hours,  yet  it  may  be  said,  and  not  without  ground, 
that  they  stand  in  need  of  them  both  before  their  birth,  and  even 
after  they  are  born,  if  they  live  any  time,  and  that  it  is  out  of  the 
goods  which  belong  to  them  that  what  they  stand  in  need  of 
ought  to  be  taken;  that  it  is  in  consideration  of  all  children 
without  distinction  before  their  birth,  that  the  law  allots  to  widows 
who  are  with  child,  and  even  to  those  who  have  estates  of  their 
own,  a  provision  out  of  the  estate  of  their  deceased  husbands,  dur- 
ing their  being  with  child,  for  the  preservation  of  the  child ;  ^  and 
that  curators  are  assigned  to  the  children  who  are  yet  unborn,  in 
order  to  take  care  of  the  goods  which  wait  for  them,®  because  they 
are  heirs  before  they  are  bom,  and  that,  with  respect  to  the  acquir- 
ing of  goods  which  may  belong  to  them,  the  law  considers  them 
as  if  they  were  already  born;*  that  the  successions  of  the  father 
or  mother  of  the  said  children  ought  not  to  remain  in  suspense 
after  their  birth ;  and  that  seeing  they  did  already  belong  to  them 
before  they  came  into  the  world,  upon  this  condition  only  that 
they  should  be  born  alive,  and  that  during  the  time  they  remain 
in  this  life  these  successions  can  belong  to  no  other  person  but  to 
them,  it  seems  just  that^  adding  to  these  considerations  the  great 
favor  which  attends  the  cause  of  fathers  or  mothers  who  survive 
their  children,  we  should  look  upon  these  successions  as  being  ac- 
quired to  the  children,  both  on  account  of  the  right  which  the 
children  had  to  them  even  before  they  were  born,  and  likewise  in 
consideration  of  the  natural  motive  which  induced  our  lawgivers 
to  give  to  the  father  or  mother  the  consolation  not  to  lose  at  the 
same  time  their  children,  and  also  their  effects;*   and  likewise 

^  See  the  eighth  article  of  the  second  section,  In  what  Manner  Children  succeed. 

*  See  the  seventh  article  of  the  said  second  section,  In  witat  Manner  Children  succeed. 

*  LI.  7,  26,  D.  de  stat.  horn. ;  — /.  7,  D.desuiset  legit. ;  — /.  \,D.de  vent,  in  post  mit. 

*  L^D.  dejur.  dot 


44  Tns  CIVIL  LAW«  [paw  II*  0OOX  I. 

for  this  reason,  that  the  succesedon  of  the  father  or  mother  o£ 
this  child  cannot,  during  its  life,  go  to  any  other  person  but 
to  the  child,  and  that  it  likewise  cannot  be  one  moment  without 
belonging  to  somebody  or  other.  That  the  laws  quoted  on  this 
article  require  nothing  more  for  making  children  capable  of  suo» 
ceeding,  but  only  that  they  may  have  one  moment  of  life  at 
their  birth.  That  the  first  of  the  said  laws  opposes  to  the  still- 
born child  which  does  not  succeed  the  child  that  dies  immediately 
after  its  birth,  and  declares  it  capable  of  succeeding,  whereas  the 
stillborn  child  is  incapable  thereof.  That  the  second  law  requires 
only  that  the  child  should  have  a  human  shape,  and  be  born  alive, 
integrum  cmimal  cum  spiritu.  That,  as  for  the  third  law,  it  appears 
that  Justinian  has  there  decided  a  question  that  was  between  two 
parties  of  lawyers,  the  one  pretending  that  the  child  which  had 
given  any  sign  of  life  at  its  birth,  although  it  did  not  cry  after  the 
usual  manner  of  children,  might  succeed ;  and  the  other  being  ot 
opinion  that  crying  was  necessary  in  order  to  prove  that  the  child 
had  life ;  which,  in  all  appearance,  was  founded  on  the  uncertainly 
of  all  the  other  signs  of  life.  Thus,  it  would  seem  that  the  ques- 
tion between  tiiose  lawyers  was  not  whether  a  child  bom  before 
its  time,  although  born  alive,  was  capable  of  succeeding,  but  only 
whether  we  could  judge  of  the  child's  being  born  alive  by  any 
other  tokens  than  that  of  its  crying ;  which  seems,  in  a  manner, 
to  prove  that  both  parties  agreed  that  a  child,  although  bom  before 
its  time,  might  succeed  if  it  had  lived.  And  likewise,  in  this  dis- 
pute, Justinian  does  not  decide  that  children  come  to  their  full 
time,  and  bom  alive,  should  succeed,  and  that  those  bom  before 
their  time  should  not  succeed,  although  they  should  be  alive  at 
their  birth,  which  he  ought  to  have  decreed  if  that  had  been  the 
question ;  but  he  only  decides  in  general,  and  indefinitely,  that 
children  who  are  bora  alive  may  succeed,  although  they  die  imme- 
diately after  their  birth.  That  it  is  true  that  this  law  is  expressed 
in  these  terms,  si  vivus  perfecte  natus  est ;  but  whether  the  word 
perfecte  relates  to  the  preceding  word  vivus^  or  to  the  word  fuxtusj 
which  follows,  and  whether  the  expression  signifies  either  perfectly 
born  or  perfectly  alive,  it  cannot  be  gathered  from  either  of  these 
two  meanings,  that  the  words  of  the  law  are  to  be  understood  only 
of  a  child  born  at  its  full  time ;  since  a  child  born  before  its  time 
may  be  born  in  such  a  manner  as  that  there  can  be  no  room  for 
doubting  of  the  child's  being  perfectly  alive,  or  of  its  being  perfectly 
born,  that  is  to  say,  of  its  being  separated  from  the  bowels  of  its 
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mother,  either  by  a  natnral  and  ordinary  birth,  or  by  opening  the 
mother's  body  after  her  death.  And  the  words  which  follow  seem 
to  explain  the  law  in  this  manner,  since  they  make  the  only  ques- 
tion to  be  to  know  whether  the  child  is  perfectly  born,  and  whether 
it  is  a  child,  and  not  a  monster,  hoc  tantummodo  requirendo,  si  vivus 
ad  arbem  totus  processU,  ad  nullum  declinans  monstrum  velprodigium. 
That  if  we  should  give  to  this  law  the  effect  to  exclude  all  children 
who,  by  reason  of  their  being  bom  before  their  time,  cannot  live, 
we  should  be  obliged  likewise  to  exclude  from  successions  children 
bom  in  the  eighth  month,  who,  according  to  the  general  opinion, 
cannot  live.  That  even  the  laws  which  speak  of  children  not 
cmne  to  their  full  time  consider  in  them  this  defect  only  when 
the  question  is  concerning  the  state  of  the  children,  and  to  know 
if  they  are  lawfully  begotten  or  no ;  whether  it  be  that  they  are 
bom  too  soon  after  the  marriage,  or  too  late  after  the  husband's 
death.  It  is  true  that  this  question  regards  also  the  right  of  suc- 
ceanon,  for  children  who  are  not  legitimate  cannot  inherit ;  but 
there  is  not  any  one  of  those  laws  which  considers  in  the  children 
the  capacity  or  incapacity  of  living,  in  order  to  exclude  those  from 
inheriting  who,  by  reason  of  their  being  born  before  their  time. 
are  incapable  of  living.  It  is  in  reference  to  this  question  concern- 
ing the  state  of  these  children  that  it  is  said  in  one  law,  that  a 
child  bom  in  the  seventh  month  after  the  marriage  is  the  lawful 
child  of  the  husband ; '  that  it  is  said  in  another  law,  that  a  child 
bom  after  the  tenth  month  from  the  death  of  the  husband  does 
not  succeed  to  him,  the  law  judging  that  he  has  another  father ; 
and  it  is  there  added,  that  a  child  born  in  the  hundredth  fourscore 
and  second  day  is  born  at  its  full  time;  and  that  if  a  woman 
slave,  being  made  free,  happens  afterwards  to  be  brought  to  bed 
on  the  hundredth  fourscore  and  second  day  after  her  freedom,  her 
child  shall  have  been  conceived  free.'  Thus,  all  that  is  contained 
in  those  laws,  which  has  any  relation  to  the  capacity  or  incapacity 
of  these  children  to  inherit,  concems  only  their  state  and  their 
quality  of  legitimacy,  without  taking  it  into  consideration  whether 
they  may  or  may  not  live.  There  is  another  text,  which,  although 
it  is  not  in  the  body  of  the  law,  is,  nevertheless,  of  some  authority, 
because  it  is  in  the  works  of  the  lawyer  Paulus,  one  of  the  first 
authors  of  the  Roman  laws,  in  which  it  is  said  that  a  child  of 
seven  months  is  counted  in  the  number  of  children,  and  is  of  ad- 

^  L.\2.  D.de  ttat.  horn.  S  £.  3,  f  pen.  el  ult.  I).  tUiuiset  Ugit.  hand. 


46  THB   CIVIL  LAW*  [PABT  IL  BOOK  I* 

vantage  to  its  mother.^  From  whence  it  follows,  that  a  child  bom 
before  that  time  is  of  no  benefit  to  her.  But  this  is  only  in  re- 
lation to  the  ancient  Roman  law,  which  gave  the  mother  right  to 
succeed  to  her  children  only  when  she  had  three  of  them.  So 
that  this  role,  any  more  than  the  others  already  mentioned,  had  no 
relation  to  the  capacity  or  incapacity  of  these  children  for  succes- 
sions, and  it  served  only  to  exclude  the  children  bom  before  the 
seventh  month  from  being  of  the  number  of  children  necessary  to 
entitie  the  mother  to  this  right  of  inheritance ;  which  was  founded 
on  this  reason,  that  the  law  which  required  that  the  mother  should 
have  three  children  to  entitle  her  to  this  right  had  in  view  the  ad- 
vantage which  accrued  to  the  commonwealth  by  the  multipli- 
cation of  children,  and  considered  that  those  who  could  not  live 
were  of  no  advantage  in  that  respect  That,  in  fine,  if  children 
which  are  bom  before  their  time  are  incapable  of  inheriting,  there 
will  arise  a  great  many  inconveniences  from  the  difficulty  of  judg- 
ing of  the  time  of  the  conception  of  a  child,  in  order  to  know 
whether  it  is  bom  at  its  full  time  or  not ;  and  likewise  from  the 
uncertainty  that  may  be  even  in  the  rule  itself,  concerning  the 
time  necessary  for  a  child's  being  bom  at  the  full  term,  as  we  shall 
observe  in  the  proper  place.' 

2494.  As  to  this  question,  which  is  of  so  great  importance,  be- 
cause of  its  consequences  in  the  cases  where  it  falls  out,  it  would 
seem  that  from  all  the  foregoing  remarks  we  might  conclude  that, 
if  it  were  to  be  decided  by  the  laws  which  have  been  quoted,  every 
child  that  lives  one  moment  after  its  birth  is  capable  of  inherit- 
ing, whether  it  is  bom  at  its  full  time  or  before.  And  we  see, 
likewise,  that  it  has  been  adjudged  that  children  bom  in  the  fifth 
or  sixth  month,  which,  according  to  the  rule,  is  before  the  due 
time,  having  lived  for  some  moments,  have  inherited.  And  al- 
though there  may  be  other  examples,  where  it  has  been  decided,  on 
the  contrary,  that  children  bom  within  the  same  time  have  not 
succeeded,  yet  this  may  have  happened  in  cases  where  there  was 
no  certain  proof  that  the  child  was  alive.  And  we  see  in  the 
author  of  the  greatest  renown  among  those  who  have  collected 
the  decrees  of  the  parliaments  in  France,  that  he  reports  one^ 
which  confirms  this  conjecture.     It  was  in  the  case  of  a  child  of 

^  Pmd.  tent.  4,  tit.  9. 

'  See  the  fifth  article  of  the  fint  aectioo,  In  what  Mourner  (Mdren  tmxeed,  and  tXie  i«- 
mark  which  is  there  made. 
1  Loeet^  letter  E,  no.  5. 
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four  or  five  months,  taken  out  of  the  womb  of  its  mother  after  her 
death,  and  which,  as  the  father  pretended,  was  alive ;  the  heirs  of 
the  mother  alleging,  to  the  contrary,  that  the  said  child  had  given 
no  manner  of  sign  of  life ;  so  that  the  dispute  between  the  parties 
was  only  about  the  fact,  to  know  whether  the  child  had  lived  or  not. 
Upon  which  it  was  adjudged  that  the  child  was  stillborn ;  which 
seems  to  imply  that,  if  it  had  been  certain  that  the  child  was  bom 
alive,  it  would  have  succeeded.  For  seeing  this  child  was  born  be- 
fore its  time,  if  it  had  been  adjudged  for  that  reason,  that,  although 
it  had  been  born  alive,  it  could  not  have  succeeded,  it  would  not 
have  been  pronounced  that  it  was  stillborn ;  because  the  fact  con- 
cerning its  life  or  its  death  would  have  been  indifferent  and  use- 
less as  to  what  concerned  the  succession.  And  also  another  au- 
thor,* reporting  a  decree  of  parliament,  by  which  it  was  adjudged 
that  a  child  of  five  or  six  months,  being  bom  alive,  had  inherited, 
tOLjs  that  it  was  decided  that  the  seven  months  which  the  laws  re- 
quire for  the  term  of  a  lawful  birth  ought  not  to  be  understood,  as 
has  been  already  observed,  except  in  reference  to  the  question 
about  the  state  of  the  child,  to  know  whether  it  is  legitimate  or 
not,  cum  agitur  de  statUj  etfit  qtuestio  status  ;  and  have  no  relation 
to  the  question  about  knowing  whether  the  child  has  succeeded, 
in  order  to  transmit  the  succession,  non  cum  agitur  de  transmissixme 
luereditalis ;  these  are  the  words  of  that  author.  Thus,  it  would 
seem  by  these  decrees  that  they  did  not  take  it  for  a  rule,  that  the 
child  which  is  born  before  its  time,  not  being  capable  of  living,  is 
incapable  of  succeeding;  and  that  they  have,  on  the  contrary, 
taken  it  for  a  rule,  that  the  child  which  is  born  alive,  although  it 
be  before  the  time  necessary  for  its  being  capable  to  live,  does, 
nevertheless,  succeed  ;  provided  that  the  proofs  of  life  be  perfect, 
and  that  they  do  not  take  for  proofs  of  the  life  of  a  child  som^  ap- 
pearances of  motions  of  the  members,  which  may  happen  even  to 
those  which  are  bom  dead,  and  which  are  commonly  the  only 
signs  of  life  that  appear  in  children  which  are  born  so  long  before 
their  time,  as  it  happened  in  the  case  of  the  first  of  these  two  de- 
crees, as  the  author  has  there  observed,  in  reporting  the  reasons  in- 
sisted upon  by  both  the  parties.  It  was,  without  doubt,  the  uncer- 
tainty of  such  like  marks  of  life  in  these  children  that  induced  the 
lawyers  before  mentioned  to  require,  for  a  proof  of  the  life  of  the 
child,  that  it  was  heard  to  cry. 


m 


Bouguier^  Utter  C,no.  4. 
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VL 

3495.  A  a^ild  bom  after  ike  Mother's  Deaih.  —  We  must  reckon 
in  the  number  of  children  capable  of  inheriting  the  child  that  is 
taken  out  of  its  mother's  womb  after  her  death,  although  it  had 
lived  only  a  few  moments.  Fcnt  although  the  child  was  not  bom 
when  the  mother's  succession  was  open,  yet  the  operation  by 
which  it  is  brought  into  the  world  stands  in  place  of  its  birth ; 
and  it  is  enough  that  the  child  hath  sunrived  its  mother.*  And 
we  may  even  say  that  it  succeeded  to  its  mother  before  its  birth. 

VIL 

949&  Piarsams  wko  mrt  Mad^Decf  ami  Dmmbj  ami  Prodigals^ 
aMQf  tnAent.—  Those  who  are  bom  deaf  and  dumb,  or  with  other 
infiimities  which  render  persons  incapable  (rf  the  management  of 
their  estates,  are  nevertheless  capable  of  inheritiiig,  as  well  as  the 
other  children.  And  even  those  who  are  mad  acquire  the  8ocoea> 
slons  which  iaU  to  them,  as  well  as  prodigals  who  are  interdicied. 
Bat  all  these  sorts  of  persons  have  curators  assigned  them,  who 
take  care  of  their  estates^  as  tutors  do  of  those  bekMigii^  to  mi* 
nors.  And  ahhough  these  qualities  render  them  incapsble  of 
binding  themselves^  and  the  quality  of  heir  may  contain  some 
engagements,  yel  their  tutors  and  guardians  contract  Cor  ttem. 
But  always  upon  this  condition^  that*  if  the  sucoessions  are  bar* 
densome  to  them^  they  may  renounce  them,  and  be  relieved  from 
the  said  engagements.^ 


<^  Mriw  M^r  Wbat  m  aJiltd  at  th«  artide«  that  %  dbflii  mKj  bt  mid  tt>  hsvt  tmatmimA 
tt>  iis  BhHber  b«fbf*  ifii  birtil^  in  £i>aiida«i  an  thisy  diafi  due  laws  conzRider  die  citiliinB.  wUdk 
art  in  dMtr  awdhfr's  womb  m  if  diey  were  really  bont,  when  it  cuiurenu  umteia  dkac  an 
ft>r  dhnr  mi^mttm^,  or  vaxxtanim  whkk  mar  bciuo^  oo  dwm.  Sea  dia  laws  cited  a»> 
tkr  Aa  laiaer  li  in  die  remark  oa  th«  fiirey»nig  acticW. 

((waL  <il  ikjfi :  — L  U  ^  X  D.  da  kartd.  autit. ;  —  L  i^  D.  <h  (xqmsr.  m^  omuitL  kermL :  —  d. 
r.  5.  i  I.  A  dt  m:f{uir.  vd  <miU.  kasrml.  JkU  dieaa  sorts  of  persooe  tfe  capable  of  baenn^ 
^OQiia  Q^dhiir  ovs,  ami  it  ia  ooIt  baeanaa  of  dua  capacitr  diac  dMrr  basre  mmts  and  emm- 
ttwa  MtiigaaiL  diem.  Jkmi  aa  to  dia  ea^ai^eminita  vhidi  atxead  dm  ^mlily  of  heii;  diaj 
enter  no  tardier  inco  diam  dian  tu  die  Taina  of  die  goo«i»  ol^  dw  saxxmakm.  For  when  a 
SQcce;»um  dills  to  them*  there  ia  an  in^entonr  maJe  of  ail  the  i^oo«is<  in  onier  so  cbai^ 
tbe  tiuor  or  ^aardtan  diarewith.  Ttea«  die  oredttors  have  dia  jame  Mevrxtr  in  tlita  caM 
a*  diey  tiAve  d^nnss  dioea  bairs  who  are  of  a^  ami  wbo  aika  opon  dwm  die  «|Qaii^  af 
beir  ottiv  widi  die  benedt  of  an  invencory :  which  sfaail  ba  dw  sahject-maisar  of  dia 
ettnuD^  tiJie.    Sea  dm  eievandi,  cwaifth,  4mi  dnrveandi  artidea  of  tha  dfth 
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VIII. 

2497.  Bastards  do  not  succeed  to  Intestates.  —  Bastards  are  inca- 
paUe  of  succeeding  to  intestates,  unless  it  be  to  their  own  cMl- 
dien,  if  they  have  any  lawfully  begotten ;  and  they  do  not  so 
maeh  as  succeed  to  their  own  mothers.  For  they  do  not  reckon 
in  fieuniiies  any  persons  in  the  number  of  relations  who  are  capap 
Ue  <^  inheriting,  except  such  as  are  placed  in  that  rank  by  their 
bmng  bom  in  lawful  wedlock.  And  as  bastards  cannot  succeed 
to  any  who  die  intestate,  so  likewise  nobody  can  succeed  to  them 
when  they  die  intestate,  except  their  own  lawful  children,  not 
CTcn  their  mothers.'  But  they  are  capable  of  receiving  by  a  deed 
of  gift  or  a  testament,  and  they  have  power  to  dispose  of  their 
own  estates  by  wilL 

Remarks  on  the  Preceding  Article. 

2498.  It  is  said  towards  the  close  of  the  article,  that  bastards 
are  capable  of  acquiring  by  deed  of  gift  or  by  testament,  and  that 
tbey  may  dispose  of  their  own  goods ;  concerning  which  it  is  ne- 
cessary to  observe,  that,  as  to  the  dispositions  which  they  may 
make  of  their  goods,  their  condition  is  the  same  with  that  of  other 
penons,  and  they  have  the  same  liberty  therein.  But  as  for  the 
bounties  which  may  be  given  to  them,  the  Roman  law,  the  cus- 
toms of  France,  and  usage  have  set  some  bounds  thereto. 

2499.  As  for  the  Roman  law,  the  emperors  had  prohibited  fa- 
thers who  had  wives  or  lawful  children  to  give  to  their  bastards,  or 
to  their  mother,  more  than  a  four-and-twentieth  part  of  their  es- 
tates.* Which  the  Emperor  Justinian,  by  the  89th  Novel,  chap. 
12,  extended  to  a  twelfth  part,  leaving  fathers  who  had  no  lawful 

'  §  4,  Imtt.  de  success,  cogn.  Althoagh  this  text  relates  only  to  the  successions  on  the 
father's  side,  and  by  the  Roman  Uw  bastards  were  capable  of  succeeding  to  their  re- 
latkms  on  the  mother's  side,  (r.  /.  2,  Z>.  unde  cogn.;  —  f  4,  Instit.  de  success,  cogn.,)  yet  nev- 
crdieleas  we  hare  thought  fit  to  put  down  the  rule  here  in  general,  and  conformable  to 
tibe  usage  in  France,  which  excludes  them  from  all  successions  to  intestates.  For  al- 
dioagh  some  singular  customs  in  France  call  bastards  to  the  succession  of  their  mothers,  in 
conjunction  with  the  children  lawfully  begotten,  yet  those  particular  usages  are  no  reason 
why  the  contrary  rule  should  not  be  looked  upon  as  being  the  usage  of  France,  and  as 
being  more  agreeable  to  decency  and  good  manners.  See  the  preface  to  this  second  part, 
DO.  12,  and  the  serenteenth,  twenty -second,  and  thirtieth  articles  of  this  section,  and  the 
fifth  article  of  the  first  section  In  what  Manner  Children  and  Descendants  succeed. 

By  the  18th  Norel  of  Justinian,  chap.  5,  the  children  by  a  concubine  had  a  sixth  part  of 
tfieir  father's  succession  if  he  died  without  lawful  issue ;  and  tlieir  mother  had  in  this 
sixth  part  the  same  share  or  portion  which  every  one  of  her  children  had  according  to 
their  number. 

*  L.%,C.de  nahsr.  lib. 

VOL.  II.  5 
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issue  or  ascendants  at  liberty  to  give  their  whole  estate  to  their 
natural  children :  and  in  case  there  were  only  ascendants,  he  re- 
served only  for  them  their  legitime. 

3500.  As  to  the  customs  of  France,  many  of  them  allow  paioulB 
to  give  to  their  bastard  children,  but  differently.  Some  of  tbem 
extend  this  liberty  even  to  the  license  of  instituting  them  heirs  by 
their  contract  of  marriage,  or  of  making  them  gifts,  with  this 
eflTect,  that  the  said  dispositions  shall  stand  good,  except  in  so  &r 
as  they  may  be  prejudicial  to  the  legitime  or  filial  portion  of  the 
children ;  which  is  most  notoriously  contrary  both  to  equity  and 
common  decency.  There  are  other  customs  which  peimit  the 
fathers  and  mothers  of  bastard  children  to  giTe  them  what  la 
necesisiarv  for  their  alimonv  and  mainteuance :  which  seems  to 
imply  a  prohibition  of  giving  them  any  thing  more.  And  these 
bi>unds«  which  are  senled  indifieiently  for  all  sorts  ct  bastards,  and 
which*  with  respect  to  them  all  in  general,  are  founded  upon  hon* 
fisty  and  good  manners  are  still  more  just  with  regard  to  bastards 
bora  ill  incests  adultery*  or  some  other  criminal  copnhtion,  seeing 
that*  by  a  law  of  Jusdnian^s*  these  could  not  so  mocli  as  daiooi  afi- 
mouy  from  their  paient»*^  although  it  be  agreeable  both  to  natnnl 
equity*  to  the  canon  law*  and  to  CMur  usage*  that  sach  skoold  be 
maintained  by  their  parents:' 

:idOI«  It  i^  sufictent  to  take  nocke  here  of  these  pnadples  of 
hone$tv  anil  decencv*  and  of  the  dbdncdoa  which  oosht  to  be 
maiie  NfTween  the  didvsent  5%Mts  ol  ba5Sard5i.  witboat  entcnng 
into  ihe  de:;jul  of  the  v)ue!:«^tion<  wiic&  mish^  be  raife^i  toodung 
the  K^iKts  oc  fsunKie  of  di5pi>$itk>ic5  in  tbcar  £tvvr.  Fcr  the  de* 
tail  I'lf  tii^  matter  is  not  lecuinted  aim  t^  suzie  mnafr  br  the 

RivNr.\a»  Jaw*  a^  ::  »  bv  :be  <t5<5vx:::  aaJ  i»5i;ce  cc  Fraa«e.    So  that 

*  •• 

tiiis  n^^At^er  cs>4  isaxir;^  nxjf:^  i&a:  ue  £x<^  tzlz^xxtl.  and  coanmoa 
OTer  alik  it  >Kefe  %>  Sr  W3:i^»eii  lisat  KSifdt  weae  <;s;a^k^«^ifc :  aad  tids 
is  »ot  a  tttamrr  t^t  c^xme^  j«v>;<ier}y  wiiiiui  tiie  ^M^n  ^xf  isn^ 

^  t^-  h  f  '  n^  m  tm.  fkoL  m  war  fmmm  mt*  -mr  m^ 
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X. 

2503.  Professed  Monks  do  not  succeed.  —  Professed  monks  do 
not  succeed :  and  they  are  equally  excluded  by  their  vows  both 
frc»n  succeeding  to  intestates,  and  by  testament"^ 

XL 

2504.  Persons  condemned  to  Deaih^  or  to  Punishments  which  im- 
pott  CXvil  Death,  cannot  succeed.  —  Persons  condemned  to  death, 
or  to  some  other  punishment  which  implies  civil  death,  are  capa- 
ble of  no  succession,  whether  they  be  called  to  it  by  testament  or 
by  the  death  of  an  intestate.  And  this  incapacity  makes  the 
goods  which  ought  to  have  come  to  them  to  pass  to  the  other  per- 
sons whom  the  law  calls  to  the  succession  in  their  default 

XIL 

2505.  Corporations  and  Communities  muy  succeed  by  Testament. 
—  Ck>rporations  and  communities,  such  as  towns,  universities,  col- 
leges, hospitals,  chapters,  convents,  and  other  societies,  whether 
ecclesiastical  or  secular,  which  are  established  and  approved  by 
law,  hold  the  place  of  persons,  and  being  capable  of  possessing 
lands  and  goods,  are  likewise  capable  of  testamentary  successions. 
And  those  who  have  power  to  dispose  of  their  estates  may  insti- 


gcn  or  mliens  in  the  preface  to  this  second  part,  no.  13.  See  the  eleventh  article  of  the 
leoond  section  of  Penons^  the  eighteenth,  twenty-third,  and  thirty-first  articles  of  this  sec- 
tion,  the  second  article  of  the  thirteenth  section  of  this  title,  and  the  third  article  of  the 
fourth  section  of  the  same  title,  together  with  the  remark  there  made  on  it. 

Strangers  are  not  only  incapable  of  succeeding,  but  are  also  incapable  of  making  a  tes- 
tunent.     See  the  twelfth  article  of  the  second  section  of  Testaments. 

*  Bj  the  fifth  Novel  of  Jostinian,  chap.  5,  the  goods  belonging  to  those  who  entered 
into  a  convent  did  accrue  to  the  convent  into  which  they  entered  themselves  ;  and  they 
could  not  afterwards  dispose  of  them,  and  their  children  could  retain  no  more  of  their 
laid  parents*  goods  than  their  legitime.  In  France  the  goods  of  one  who  enters  into  a 
leligioiis  order  are  not  only  not  acquired  to  the  convent  into  which  he  enters  himself,  but 
he  cannot  even  dispose  of  them  in  favor  of  any  convent  or  monastery  whatsoever.  But 
he  may  dispose  of  his  goods  before  his  profession,  in  favor  of  his  relations  or  other  per- 
sons, hot  not  after  he  is  once  professed.  See  the  nineteenth  article  of  the  ordinance  of 
Orleans,  and  the  twenty -eighth  article  of  that  of  Blots.  See,  touching  professed  monks, 
the  thirteenth  article  of  the  second  section  of  Persons^  and  the  nineteenth,  twenty-fourth, 
and  thirty-second  articles  of  this  section. 

■  L.  \3^D.deb(m.  pass.  See  the  twentieth,  twenty-fifth,  thirty-third,  and  following  arti- 
cles of  this  section,  the  fifth  article  of  the  fourth  section,  the  first  article  of  the  thirteenth 
lection,  and  the  fourteenth  article  of  the  second  section  of  Testaments.  In  France,  by  the 
ordinance  of  1 670,  art.  29,  of  Defaults^  the  punishments  which  import  civil  death  are  sen- 
tence of  death,  or  condemnation  to  the  galleys  for  ever,  or  to  perpetual  banishment  out  of 
the  kingdom. 
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tate  the  said  communities,  their  heirs  or  executors,  provided  the 
law  has  not  ordered  any  thing  to  the  contrary.^ 

XIIL 

2506.  Children  who  were  not  bom  before  the  Succession  fell  nuxg 
succeed.  —  We  must  not  reckon  among  the  number  of  persons  in* 
capable  of  succeeding,  children  who  are  not  yet  bom  when  the 
succession  falls,  provided  they  were  then  conceived.  For  posthu- 
mous children,  who  are  born  only  after  the  death  of  their  fatherSi 
do  nevertheless  succeed  to  them.  And  one  may  name  for  his 
heir  or  executor  the  posthumous  child  of  another  person.  So  that 
these  children  are  equally  capable  of  all  successions  which  may 
fall  to  them,  whether  they  come  by  testament,  or  by  the  death  of 
an  intestate.i^ 

XIV. 

2507.  The  different  Incapacities  have  their  different  Effects.  —  All 
the  causes  of  incapacity  which  have  been  explained  have  their 
different  effects,  according  to  their  nature,  and  according  to  the 
time  in  which  the  persons  happen  to  be  under  the  incapacity.^ 
Which  depends  on  the  rules  which  follow. 

XV. 

2508.  Difference  between  the  Incapacities  with  Respect  to  the 
Two  Kinds  of  Succession,  —  As  to  what  relates  to  the  nature  of 
the  several  sorts  of  incapacities,  to  wit,  that  of  bastards,  foreign- 
ers,  professed  monks,  and  of  persons  condemned  to  some  punish- 
ment which  implies  civil  death ;  the  incapacity  of  bastards  is  dis- 
tinguished from  the  others  in  this,  that  bastards  are  incapable  only 
of  legal  successions,  or  succession  to  intestates,  and  are  capable 
either  of  succeeding  by  a  testament,  or  receiving  some  benefit 
thereby,  according  to  the  distinctions  which  have  been  remarked 
on  the  eighth  article ;  but  the  other  incapacities  exclude  the  per- 

**  L.  If  C.  de  sacroBoncL  ecd. ;  —  /.  8,  C  de  haered.  instit.  We  must  understand  by  the 
privilege  mentioned  in  this  text,  the  pennission  to  form  a  society.  For  there  can  be  no 
lawful  society  without  the  permission  of  the  prince.  See  the  fifteenth  article  of  the  sec- 
ond section  of  Penom.  There  are  some  communities  which  are  incapable  of  successions, 
such  as  those  of  the  mendicant  friars.  See,  concerning  dispositions  made  in  favor  of  reli- 
gious houses,  the  remark  on  the  tenth  article. 

P  f  4,  inf.  Inst,  de  haend.  qual.  el  d\ff'. ; — Inst,  de  ban.  pass. 

^  See  the  following  article. 
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sons  who  are  under  them  equally  from  both  the  kinds  of  sncces- 
uon,  and  from  all  dispositions  made  in  prospect  of  death.' 

XVL 

2509.  Same  bicapdcUies  may  cease j  others  last  always.  —  We 
must  further  observe  concerning  the  nature  of  these  four  sorts  of 
incapacities,  that  there  are  some  of  them  which  last  always,  and 
others  which  may  cease,*  as  will  appear  by  the  rules  which  follow. 

XVIL 

2510.  The  Incapacity  of  Bastards  ceases  by  the  Marrioffe  of  their 
Father  and  Mother.  —  The  incapacity  of  a  bastard,  whose  father 
and  mother  might  have  been  lawfully  married  together  at  the  time 
of  the  child's  conception,  ceases  in  case  the  parents,  being  after- 
wards joined  t<^ther  in  matrimony,  own  it  for  a  lawful  child,  and 
the  same  is  legitimated  by  the  subsequent  marriage.^ 

XVIIL 

2511.  Naturalization  makes  the  Incapacity  of  Foreigners  to  cease. 
—  The  incapacity  of  foreigners  may  cease  by  naturalization.  For 
tbe  effect  of  naturalization  is  to  give  them  the  same  rights  and 
privileges  with  those  who  are  natural-born  subjects  of  the  prince 
who  grants  them  that  favor.^ 

XIX. 

2512.  The  Incapacity  of  Monks  ceases  by  the  Nullity  of  their 
Vows,  —  The  incapacity  of  professed  monks  may  cease  if  their 
TOWS  happen  to  be  null,  and  that,  having  protested  against  the 
same  in  due  time,  they  procured  them  to  be  declared  null  by  a 
court  of  justice,  which  they  may  do  if  they  made  profession  be- 
fore they  attained  the  age  prescribed  by  law,  or  within  their  year 
of  probation,  or  if  they  have  any  other  just  cause  to  show.^     But 

'  See  the  eighth  article,  and  the  remark  upon  it. 

'  See  the  following  articles  down  to  the  twenty-sixth. 

*  L.  5,  C.  de  natur.  lib.;  — 1 10,  tod.;  — I.  11,  eod.;  —  v.  Nov.  12,  c.  4;  — AW.  74,  c.  1 ; 
—  Aor.  89,  c.  8.  See,  touching  the  incapacity  of  baatards,  the  twenty-second  and  thirti- 
eth articles.  We  shall  say  nothing  here  of  the  manner  of  legitimating  bastards  by  letters 
patent  of  the  prince,  that  being  a  matter  which  does  not  come  within  the  design  of  this 
book. 

•  Circs  allectio  facit.  £.7,  C.  de  innol.  Although  this  text  does  not  relate  directly  to 
letters  of  nataralization,  yet  these  words  may  be  applied  to  the  effect  of  the  said  letters. 
See  the  twenty-third  and  thirty-first  articles. 

'  Tbe  vows  would  be  noil  if  they  were  not  preceded  by  one  year  of  probation,  and  if 

5* 
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if  their  profession  cannot  be  annulled,  their  incapacity  will  last 
always. 

XX. 

2513.  ThcU  of  a  Condemned  Person  ceases  by  a  Remission^  and  in 
other  Cases.  —  The  incapacity  incurred  by  the  civil  death  of  the 
person  condemned  may  cease,  if  he  gets  his  sentence  of  condem* 
nation  to  be  reversed.  And  if  he  died  before  the  accusation,  or 
even  before  sentence  of  condemnation,  he  would  have  been  under 
no  incapacity.^ 

XXL 

2514.  Incapacities  which  cease  both  for  the  Time  past  and  the 
Time  to  come,  or  only  for  the  Time  to  come.  —  Among  the  inca- 
pacities which  may  cease,  it  is  necessary  to  distinguish  between 
those  which  cease  in  such  a  manner  as  that  the  person  whom  they 
rendered  incapable  ceases  to  be  such  only  for  the  time  to  come, 
without  having  any  change  made  in  his  condition  as  to  the  time 
past ;  and  those  which  cease  so  as  that  the  person  is  considered  as 
if  he  had  never  been  incapable,  and  is  restored  so  fully  to  his 
rights  that  he  becomes  capable  even  of  the  successions  which  fell 
to  him  within  the  time  that  his  incapacity  seemed  to  subsist. 
And  this  difference  between  these  several  sorts  of  incapacities  is  a 
natural  effect  of  their  causes,  which  consists  in  this,  that  the 
causes  of  some  of  them  may  be  annulled  in  such  a  manner  as  if 
they  never  had  existed :  such  as  the  entering  into  a  religious  order, 
which  causes  the  incapacity  of  a  professed  monk,  and  the  sen- 
tence of  condemnation,  which  occasions  the  incapacity  of  the  con- 
demned person.  For  if  the  profession  of  a  religious  be  declared 
null,  and  the  sentence  of  a  condemned  person  be  repealed,  both  the 
one  and  the  other  return  to  their  first  condition,  in  the  same  manner 
as  if  the  one  had  never  made  any  profession,  nor  the  other  been 
condemned.  But  the  causes  of  the  incapacity  of  a  bastard,  and  of 
that  of  a  foreigner,  cannot  be  abolished  in  the  same  manner.  For 
the  blemish  that  is  in  the  birth  of  a  bastard  cannot  be  repaired  in 
such  a  manner  as  to  make  his  birth  to  be  the  same  as  if  it  had 
been  lawful :  neither  can  the  defect  of  the  original  extraction  of  a 

he  who  makes  profession  was  not  sixteen  years  of  age  complete.    See  the  Conndl  of 
Trent,  session  25,  chap.  15,  and  the  ordinance  of  Blois^  article  28.    See,  touching  the  in- 
capacity of  professed  monks,  the  twenty-foartb  and  thirty-second  articles. 
7  See  hereafter  the  twenty-fifth  and  thirty-third  articles,  and  the  others  that  follow. 
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f(»eigner  be  supplied  in  such  a  manner  as  that  his  extraction 
should  be  the  same  as  if  he  were  a  natural-bom  subject  of  the 
country  in  which  he  is  naturalized.  Thus,  when  a  bastard  is  le-' 
gitimated  by  the  subsequent  marriage  of  his  father  with  his  mother, 
and  a  foreigner  naturalized  by  the  letters  patent  of  the  prince, 
these  changes  do  not  abolish  the  blemish  that  is  in  the  birth  of  the 
bastard,  nor  the  defect  that  is  in  the  extraction  of  the  foreigner, 
but  they  make  only  the  incapacity  which  was  the  effect  of  those 
causes  to  cease.  And  for  this  reason  they  cannot  become  capable 
of  succeeding  but  for  the  time  to  come.  We  shall  see  in  the  fol- 
lowing articles  the  use  of  this  distinction  in  each  sort  of  inca- 
pacity.* 

XXIL 

2515.  The  Incapacity  of  Bastards  can  only  cease  for  the  Time  to 
come.  —  When  a  bastard  is  legitimated  by  the  marriage  of  his 
father  with  his  mother,  seeing  his  legitimation  does  not  reinstate 
him  in  a  capacity  which  was  natural  to  him,  as  has  been  said 
in  the  foregoing  article,  it  does  not  make  him  capable  of  succeed- 
ing but  for  the  time  to  come,  and  has  not  the  effect  to  acquire  to 
him  the  successions  which  fell  in  the  time  that  his  incapacity  sub- 
sisted.* Thus,  for  instance,  if  we  suppose  that  one  who  has  a 
bastard,  and  no  other  children,  renounces  a  succession  fallen  to 
him,  and  that  afterwards  this  bastard  comes  to  be  legitimated  by 
a  subsequent  marriage  between  his  father  and  mother,  the  succes- 
sion, which  by  the  renunciation  of  the  father  would  have  gone  to 
this  bastard,  if  he  had  been  legitimated  at  any  time,  and  had  been 
willing  to  accept  of  it  upon  the  father's  refusal,  will  not  accrue  to 
him  by  his  legitimation,  which  happened  only  afterwards ;  but 
this  succession  will  remain  to  the  heir  who,  being  the  nearest  of 
kin,  and  capable  of  inheriting,  was  willing  to  take  it  And  it 
would  be  the  same  thing,  in  the  case  of  a  succession  falling  to  a 
foreigner,  who  should  happen  to  have  a  bastard  not  as  yet  legiti- 
mated, but  who  is  a  natural-born  subject  of  the  country,  or  natu- 
ralized. For  if  this  foreigner,  who  was  incapable  of  the  succession, 
should  afterwards  intermarry  with  the  mother  of  the  said  bastard, 
and  thereby  legitimate  him,  this  legitimation  would  not  have  the 
effect  to  give  him  right  to  this  succession  of  which  he  was  inca- 


'  See  the  articlefl  which  follow. 

*  This  is  %  oonseqaence  of  the  defect  in  the  birth  of  the  bastard. 
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pable,  not  being  legitimated  at  the  time  when  the  succession  fell, 
and  of  which  his  father,  as  being  a  foreigner,  was  likewise  inca- 
pable. But  this  succession  would  remain  to  him  who  had  in- 
herited it  in  default  of  them. 

XXIIL 

2516.  As  Kkevnse  thai  of  a  Foreigner. —  It  is  the  same  thing  as 
to  the  incapacity  of  a  foreigner.  For  when  he  is  natnrafized,  he 
is  only  made  capable  of  the  succession  which  may  fall  to  him  for 
the  future.  But  all  those  which  fell  before  his  natnralizatioii,  and 
might  have  come  to  him  if  he  had  been  capable  of  inheriting, 
remain  the  property  of  those  who,  by  reason  of  his  incapacity, 
were  called  to  the  succession.  For  this  incapacity,  as  well  as  that 
of  a  bastard,  was  natural  to  the  state  and  condition  of  his  eztraiy 
tion.  So  that  the  capacity  of  inheriting,  which  the  benefit  of 
naturaliiation  gives  him,  can  have  its  effect  only  for  the  time  to 
come,^  as  has  been  said  in  the  twenty^fiist  article. 


XXIV. 

3517.  Tk0  itcapaciiy  of  a  Professed  Motik  wut^f  cease  baik  for 
the  T%mk€  ptMSiy  Mui  for  ike  Time  to  come.  —  The  incapai^ty  of  a 
prolesssed  monk  is  in  this  lespeet  different  firom  dial  of  a  baslud, 
and  of  a  foreiguer .  For  as  the  monk  cooM  noc  have  been  lendaed 
incapable,  but  by  the  vows  which  are  caUed  solemn^  and  wUck 
havi^  no  uuUiiy  in  them ;  the  nullities  which  are  in  his  vows  being 
dfewovefvd«  the  judgment  which  vacates  and  annnb  his  profeasicMi 
i^mov^fs  the  cau:5e  of  his  incapacity,  and  puts  him  again  in  the 
same  condition  he  was  in  before  he  took  upon  him  the  vowv. 
Tbu:^  he  recovers  hi$  foruwr  tight,  and  his  incapiicity  ceases  with 
its  ctnttMf.  both  for  the  time  past  and  for  the  time  to  conie.  Which 
distittgul^shes  his  condition  from  that  of  a  bttstard,.  and  of  a  km^ 
eigner«* 

XXV. 

:JSI:n  Ay  likirwtse  thai  nf^  Comicmmni  I^rsmk. —  The  iocapaatj 
v>f  v>tie  vxHKieLuaed  to  socue  pazu$hm<tit  which  carries  aLoc^  with 
it  civil  deiith^  haviiig  no  ocher  causse  but  the  senteiKe  of  condiKiii* 

^  rW  ii»  \  v'voiwsitiifiitM  ^(  s2h}  5&UB  *ir  a  i>r«iipiiir.     See  ^ha  iaar^-iisc  anisEfr.  «■!  dhs 
'    r^ip^ !»  jk  >.vttt»if^utmc«  ^*  :bi»  luility  H"  dh)  y^iw^     Stw  tiw  cwo  pprwwOaif: 
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Bation,  if  tbis  cause  happens  to  cease,  the  person  who  was  con- 
demned is  restored  to  his  former  state,  as  the  professed  monk  is, 
who  has  got  his  vows  to  be  declared  null.  And  this  condemned 
person  recovers  all  his  rights,  in  the  same  manner  as  if  he  had 
never  been  under  sentence  of  condemnation.^ 

XXVL 

2519.  Divers  Times  to  be  considered  with  Rega/rd  to  the  Effect  of 
hcapaciiies. —  All  the  rules  which  we  have  just  now  explained 
respect  the  nature  and  differences  of  the  several  sorts  of  incapaci- 
ties, which  it  was  necessary  to  distinguish,  that  we  might  the  bet- 
ter know  how  to  make  a  right  use  of  the  rule  explained  in  the 
fourteenth  article.  And  we  must  likewise  for  the  same  reason  dis- 
tinguish the  times  in  which  the  incapacity  ought  to  be  considered, 
whether  it  be  in  successions  by  testament,  or  to  intestates.®  And 
tins  depends  on  the  rules  which  follow. 

XXVIL 

2520.  Three  Times  to  be  considered  for  the  Incapacity  of  Testa- 
neniary  Sitccessions. —  As  for  testamentary  successions,  the  capa- 
city or  incapacity  of  the  testamentary  heir  or  executor  may  be 
considered  at  three  different  times ;  to  wit,  at  the  time  of  making 
the  testament,  at  the  time  of  the  death  of  the  testator,  and  at  the 
time  of  his  entering  to  the  succession,  that  is  to  say,  when  the  heir 
or  executor  declares  his  willingness  to  accept  of  that  quality.' 
We  shall  see  hereafter  the  use  of  the  distinctions  of  these  several 
times. 

XXVIIL 

2521.  One  Time  only  to  be  considered  in  the  Succession  of  Intes- 
tates. —  In  successions  to  intestates,  the  capacity  or  incapacity  of 
the  heir  is  to  be  considered  only  at  the  time  of  the  death  of  the 
person  to  whom  he  succeeds.     For  it  is  this  death  that  lays  the 

'  See  the  thirty-third  and  the  other  foUowing  articles. 

*  See  the  following  articles. 

'  L.49,S  l.D.de  hasrtd.  instit.;  —  /.  6,  ^  2,  eod. ;  —d.  I  49,  ^  2,  eod.  We  hare  not  set 
down  in  the  article  what  is  contained  in  these  texts,  that  the  incApacity  which  happens  in 
one  of  these  three  times  excludes  the  heir.  For  it  is  necessary  to  mitigate  a  little  this 
rule  of  the  Roman  law  by  the  temperaments  which  result  from  the  following  rules,  and 
the  remarks  which  shall  be  there  made  upon  them,  and  particularly  from  what  shall  be 
said  on  the  thirty-first  article.  See,  on  the  same  subject,  the  preamble  to  the  tenth  sec- 
^km  oi  TaiammU. 
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succession  open :  and  by  our  rule,  tkcU  the  dead  man  gives  seizm 
to  the  living,  his  next  heir  of  blood  who  is  capable  of  succeeding  to 
hiMy  the  right  of  the  heir  of  blood  vests  in  him  at  the  moment  of 
the  said  death,  and  in  such  a  manner  that,  if  he  comes  to  die  im* 
mediately  thereafter,  without  knowing  any  thing  of  the  death  of 
that  other  person,  or  that  he  had  the  right  of  succeeding  to  him, 
yet  nevertheless  he  transmits  his  right  to  his  heirs.'  From  whence 
it  follows,  that  if  the  heir  to  whom  .an  inheritance  fell  by  the  death 
of  one  dying  intestate,  whilst  he  was  capable  of  inheriting  the 
same,  becomes  afterwards  incapable  before  he  has  exercised  or 
even  known  his  right,  as  if  be  enters  into  some  religious  order,  or 
is  condemned  to  death,  or  to  some  other  punishment  which  is  at- 
tended with  civil  death,  this  incapacity  happening  after  the  sticoes- 
sion  fell  to  him  will  not  have  the  effect  of  transmitting  the  goods 
of  this  succession  to  the  other  heirs,  who  next  to  him  had  the  right 
of  succeeding ;  but  it  will  only  have  the  effect  which  is  explained 
in  the  following  article.^ 

XXIX. 

2522.  Effect  of  the  Incapacity  happening  after  the  Succession  of  am 
Intestate  is  open,  —  K  the  heir  to  an  intestate,  who  was  capable  of 
inheriting  at  the  time  of  the  death  which  lays  the  succession  open, 
becomes  afterwards  incapable  of  succeeding  by  his  entering  into  a 
religious  order,  or  by  virtue  of  a  sentence  of  condemnation,  before 
he  has  taken  any  step  to  assert  hb  right,  or  even  before  he  knew 
of  it,  the  goods  of  the  said  inheritance  having  been  vested  in  him 
as  well  as  his  other  goods,  they  will  pass  to  those  who  shall  have 
his  rights,  whether  they  be  creditors  or  others.*  Thus,  the  goods 
of  a  professed  monk  will  go  to  his  heirs ;  and  those  of  the  con- 
demned person  will  fall  to  the  king,  or  to  the  lord  of  the  manor 
who  shall  have  the  right  to  his  escheat 


K  This  U  a  consequence  of  the  rule,  the  dead  man  gives  seizin  to  the  living.  We  hare 
conceived  this  rale  in  a  manner  agreeable  to  the  usage  of  France,  and  pursuant  to  the 
maxim,  that  the  dead  man  gives  seizin  to  the  living^  his  next  heir  that  is  capable  of  succeed- 
ing  to  him,  although  in  the  Roman  law  this  rule  was  not  common  to  all  heirs  of  intes- 
tates, as  shall  be  explained  in  the  preamble  to  the  tenth  section  of  Testaments, 

^  See,  upon  this  and  the  next  article,  the  thirty-first  article,  and  the  remarks  made  there 
upon  it.  In  this  and  the  following  article  we  have  made  mention  only  of  the  incapacity 
of  a  professed  monk  and  of  that  of  a  person  condemned  to  death,  and  not  of  that  of  a  for- 
eigner, because  of  the  difficulties  which  are  taken  notice  of  in  the  remarks  on  the  follow- 
ing article. 

^  This  is  also  a  consequence  of  the  rule,  the  dead  man  gives  seizin  to  the  living. 
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Remarks  on  the  Two  Preceding  Articles. 

2523.  We  must  observe  on  this  and  the  foregoing  article,  that 
the  incapacity  of  succeeding  to  intestates,  which  happens  after  the 
death  which  lays  the  said  successions  open,  and  before  the  entry 
to  the  inheritance,  can  relate  only  to  the  foreigner,  the  professed 
monk,  and  the  condemned  person.     For  as  to  the  bastard,  since 
he  cannot  cease  to  be  legitimate  after  he  has  been  once  legiti- 
mated, no  incapacity  of  this  kind  can  afterwards  happen  to  him. 
And  as  for  the  others,  it  is  necessary  to  distinguish  their  conditions 
in  what  concerns  the  effect  of  the  said  incapacity  which  happens 
to  them  after  the  succession  is  open,  and  consider  therein  a  differ- 
ence between  the  incapacities  of  a  professed  monk,  and  of  a  con- 
demned person,  and  that  of  a  person  who  falls  under  the  condition 
of  a  foreigner.     This  difference  consists  in  this,  that  the  incapacity 
happening  to  a  professed  monk,  and  to  a  condemned  person, 
divests  them  of  the  successions  which  they  had  acquired  before 
their  incapacity,  in  the  same  manner  as  of  all  their  other  goods, 
and  makes  them  to  pass  to  those  who  have  their  right ;  whereas 
the  incapacity  which  he  falls  under  who  becomes  a  foreigner  does 
not  divest  him  of  the  goods  which  he  had  acquired  before  the  said 
incapacity.     Thus,  for  example,  if  we  suppose  that  a  stranger 
who  is  a  subject  of  a  country  to  which  our  kings  had  grantted  the 
right  of  naturalization,  having  succeeded  to  one  who  died  intes- 
tate, and  having  taken  possession  of  his  inheritance,  should  hap- 
pen afterwards  to  lose  the  privilege  of  naturalization,  by  a  general 
revocation  of  the  privilege  of  naturalization  which  was  given  to 
the  inhabitants  of  that  country,  and  which  would  reduce  all  the 
inhabitants  thereof  to   the  condition  of  foreigners,  that  change 
would  not  deprive  him  of  the  succession  which  he  had  already 
acquired ;  and  he  would  retain  the  goods  of  that  succession,  as 
well  as  his  other  goods.     Thus,  on  the  contrary,  the  incapacity 
happening  to  a  professed   monk,   and  to  a  condemned   person, 
makes  the  inheritances  which  they  had  acquired,  as  well  as  their 
other  goods,  to  go  to  those  who  have  their  right,  as  is  said  in  the  ar- 
ticle.   We  make  here  this  remark,  touching  the  difference  between 
the  effect  of  the  incapacity  under  which  he  falls  who  becomes  a 
stranger,  and  the  effect  of  the  incapacity  happening  to  a  professed 
monk  and  to  a  condemned  person,  that  we  may  account  why,  in 
this  and  the  foregoing  article,  we  have  mentioned  only  the  case  of 
the  professed  monk  and  of  the  condemned  person,  and  not  that 
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of  the  stranger,  because  of  a  difficulty  that  is  peculiar  to  the 
stranger,  and  which  results  from  this  difference  between  his  con- 
dition and  that  of  the  others. 

2524.  The  said  difficulty  consists  in  this,  that  on  one  part  it  is 
certain  that,  by  our  rule  explained  in  the  twenty-eighth  artide^ 
the  succession  of  one  dying  intestate  is  acquired  to  the  heir  at  the 
moment  of  the  death  of  the  person  to  whom  he'  succeeds,  without 
any  act  on  his  part ;  from  whence  it  follows,  that,  although  after 
his  death  the  said  heir  should  become  incapable,  his  right  either 
remains  with  himself,  or  passes  to  those  who  succeed  to  him,  or 
who  have  his  right,  as  it  happens  in  the  case  of  a  professed  monk^ 
and  of  a  condemned  person :  and  thus  it  would  seem  that  the 
heir  who  is  become  a  stranger,  in  the  case  that  has  been  just  now 
observed,  ought  to  reap  the  benefit  of  the  succession  which  had 
fallen  to  him,  and  to  retain  an  estate  which  was  his  own,  seeing 
he  is  not  become  incapable  of  holding  possession  of  what  he  had, 
as  a  religious  and  a  condemned  person  are,  and  that  even  it  would 
seem  that  if,  before  the  said  incapacity,  and  without  having  done 
any  act  to  declare  his  acceptance  of  the  succession,  he  had 
assigned,  given,  or  otherwise  transferred  his  right  to  a  person  that 
was  capable,  the  said  dbposition  would  not  be  annulled  by  his 
incapacity  happening  afterwards.  But,  on  the  other  hand,  con- 
sidering the  thing  under  another  view,  it  might  be  questioned 
whether  the  incapacity  happening  to  him  before  his  entry  to  the 
succession  might  not  hinder  him  from  reaping  the  benefit  of  it ; 
for  it  might  be  urged  against  him,  that,  not  having  entered  to  the 
succession  before  his  incapacity,  he  would  be  within  the  mean- 
ing and  intendment  of  the  law  which  renders  the  stranger  incapa- 
ble of  succeeding.  Because  the  motive  and  inducement  for  mak- 
ing that  law  was  to  prevent  the  wealth  of  the  kingdom  from 
passing  into  the  hands  of  strangers,  which  would  happen  in  his 
person  if,  after  he  is  become  a  stranger,  he  should  be  allowed  to 
have  the  goods  of  that  succession.  And  that  therefore  this  law, 
which  is  a  part  of  the  public  law,  ought,  with  respect  to  him,  to 
set  aside  the  effect  of  the  law  which  declares  the  heir  to  be  seized 
of  the  inheritance  at  the  moment  of  the  death  of  the  person  to 
whom  he  succeeds,  which  is  only  a  rule  of  the  private  law,  that  is 
to  say,  which  regards  only  the  interest  of  particular  persons.  To 
which  it  might  be  added,  that  it  is  the  usage  in  France,  even  with 
respect  to  natural-born  Frenchmen,  who  have  been  for  a  long  time 
settled  in  a  foreign  country,  although  they  have  not  been  there 
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nataralized,  that,  if  they  return  into  France  to  reap  a  succession 
that  is  fallen  to  them,  they  are  obliged  to  settle  again  in  France, 
and  not  to  alienate  the  goods  of  the  succession  which  they  claim. 
From  whence  this  consequence  might  be  drawn,  that  if,  in  cases  of 
this  nature,  such  precaution  is  taken  with  respect  to  a  natural-born 
Frenchman,  for  fear  he  should  remove  into  a  foreign  country  the 
effects  belonging  to  that  succession,  and  the  price  which  he  might 
raise  from  the  sale  of  the  immovables,  there  would  be  as  much, 
or  rather  more,  reason  to  exclude  from  a  succession  one  who  is 
actually  a  foreigner  at  the  time  when  he  would  enter  upon  it, 
unless  it  should  be  thought  sufficient  to  forbid  him  to  alienate  it, 
or  unless  he  should  obtain  letters  of  rehabilitation  to  reinstate  him 
in  his  former  capacity ;  for  in  that  case  he  would  without  doubt 


2525.  This  difficulty  leads  us  to  another,  which  would  happen 
if  he  who  was  become  a  stranger  had  died  in  that  state,  and  in 
the  interval  between  the  time  that  the  succession  fell  which  vested 
in  him,  he  being  capable  of  it,  and  his  entry  to  the  succession 
which  his  death  had  prevented.  The  difficulty  which  would  arise 
in  this  second  case  would  be  between  those  who  should  exercise 
the  king's  right  to  the  succession  of  aliens,  and  claim  the  succes- 
sion of  this  person  who,  having  become  a  foreigner,  died  in  that 
state,  and  those  who  would  dispute  with  them  the  said  inheritance, 
claiming  it  as  their  right  to  succeed  thereto  in  default  of  the  said 
foreigner,  in  case  the  incapacity  which  he  had  incurred  ought  to 
be  a  bar  to  him.  In  this  dispute  it  would  be  the  interest  of  the 
king  that  the  succession  should  belong  to  the  heir  who  was  be- 
come a  stranger,  that  it  might  be  a  part  of  the  stranger's  estate, 
and  so  increase  the  escheat  that  falls  to  the  king.  And  in  order 
to  support  this  pretension,  it  might  be  alleged  that  the  motive  of 
the  law  which  excludes  strangers  from  successions  would  cease 
in  this  case,  seeing  the  goods  would  remain  in  the  kingdom,  and 
would  go  to  the  king.  So  that  there  would  be  no  pretence  for 
derogating  from  the  rule,  the  dead  man  gives  seizin  to  the  livings 
as  there  is  in  the  case  where  this  heir  becoming  a  stranger,  and 
remaining  alive,  should  pretend  to  inherit  the  succession.  That 
thus  this  stranger  being  dead  seized  of  the  said  inheritance,  it 
would  fall  to  the  king,  in  the  same  manner  as  the  other  goods 
which  he  should  leave  behind  him.  That  it  would  not  be  the 
consideration  of  favoring  the  right  of  the  crown  to  the  escheat  of 
aliens,  that  would  be  the  foundation  of  a  judgment  given  in  this 

VOL.  II.  6 
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manner,  but  that  this  decision  would  be  a  natural  effect  of  the  rules 
of  law.  For  seeing  the  professed  monk  and  condemned  person,  who 
are  capable  at  the  time  when  the  succession  falls  which  they  have 
a  right  to,  are  not  excluded  from  it  by  the  incapacity  which  hap- 
pens before  their  entry  to  the  inheritance ;  and  that  that  incapa- 
city has  not  the  effect  of  transmitting  the  said  succession  to  the 
other  heirs  who  have  a  right  to  succeed  in  default  of  them,  but 
that,  on  the  contrary,  it  remains  in  their  estate,  and  passes  to 
those  who  have  their  right ;  it  ought  to  be  the  same  thing  in  the 
succession  fallen  to  this  heir,  who  becomes  afterwards  a  stran- 
ger, and  it  ought  to  accrue  to  him  so  as  to  remain  his  during  his 
life,  in  the  same  manner  as  all  the  other  goods  which  he  might 
have  acquired  by  any  other  way,  and  which  he  would  not  lose 
on  account  of  this  change,  and  after  his  death  this  succession 
ought,  as  his  other  goods,  to  pass  to  those  who  should  have  his 
right 

2526.  We  do  not  mention  here  these  different  cases  barely  out 
of  curiosity,  but  in  order  to  show  by  the  difficulties  which  occnr 
in  them,  and  by  the  principles  which  have  been  just  now  ex- 
plained, and  from  which  it  would  seem  that  the  decisions  thereof 
ought  to  be  taken,  what  have  been  the  reasons  which  have  induced 
us  to  think,  that,  although  by  the  Roman  law  the  capacity  of  suc- 
ceeding be  necessary  at  the  time  of  entering  to  the  inheritance, 
even  in  the  successions  of  intestates;*  yet  that  the  rule  of  tliis 
article  ought  to  be  conceived  in  terms  conformable  to  the  rule  ob- 
served in  France,  that  the  dead  man  gives  seizin  to  the  livings 
which  makes  the  capacity  necessary  for  these  successions  only  at 
the  time  of  the  death  which  lays  the  succession  open,  as  appears 
in  the  cases  of  the  professed  monk  and  condemned  person.  So 
that  it  was  not  proper  to  put  it  down  in  the  article  as  a  rule  in  use 
with  us,  that  in  successions  to  intestates  the  capacity  of  the  heir 
is  necessary  at  two  times ;  to  wit,  at  the  time  of  the  death  which 
lays  the  succession  open,  and  at  the  time  of  the  entry  to  the 
succession ;  and  although  it  should  be  adjudged  in  the  case  of  the 
incapacity  of  the  person  who  became  a  stranger  before  he  entered 
to  the  inheritance,  that  he  could  not  succeed  to  it,  yet  it  could 

*  Bj  the  Roman  law,  the  heir  to  an  intestate,  who  died  before  his  entry  to  the  inherit- 
ance, did  not  transmit  his  right  to  his  heirs ;  so  that  he  did  not  acquire  the  inheritance 
bat  by  his  entry  to  it.  From  whence  it  follows,  that  the  incapacity  which  did  afterwards 
happen  exdaded  him  from  the  inheritance.  See  the  preamble  to  tiie  tenth  section  of  7)»- 
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not  be  inferred  from  thence  that  the  said  judgment  was  fomided 
on  the  mle  of  the  Roman  law,  which  requires  the  capacity  at  the 
time  of  the  entry  to  the  inheritance,  seeing,  notwithstanding  that 
rale,  those  who  have  the  rights  of  the  professed  monk  and  of  the 
ooodemned  person  reap  the  successions  which  fell  to  them  before 
their  incapacity,  although  they  did  not  so  much  as  know  of  their 
right,  and  were  become  incapable  before  their  entry  to  the  inherit- 
ance. And  therefore,  seeing  the  said  rule  proves  to  be  false  in  two 
cases  of  three  which  it  may  comprehend,  as  to  what  relates  to  in- 
capacities, it  cannot  be  placed  in  the  number  of  rules,  and  cannot 
be  assigned  as  a  reason  for  excluding  the  person  who  became  a 
stranger  before  his  entry  to  the  inheritance.  But  if  it  should  be 
in  fiftct  decided  that  he  ought  to  be  excluded,  it  would  certainly  be 
for  other  reasons,  such  as  those  which  have  been  remarked. 

2527.  All  that  has  been  said  hitherto  in  this  remark  on  the  time 
at  which  we  are  to  consider  the  capacity  or  incapacity  of  the  heir, 
relates  only  to  successions  of  intestates,  of  which  only  mention  is 
made  in  the  article.  And  as  for  the  three  times  in  which  the  rule 
of  the  Roman  law  requires  a  capacity  for  testamentary  successions,^ 
it  is  necessary  to  see  the  end  of  the  remark  on  the  thirty-first  ar- 
ticle, and  the  preamble  of  the  tenth  section  of  TestamentSy  where 
we  have  treated  of  transmission,  which  implies  a  necessity  of 
knowing  at  what  time  the  right  of  the  heir  accrues  to  him,  in 
order  to  know  whether  he  transmits  it  to  his  heirs  or  not  Thus, 
it  is  necessary  to  join  together  all  that  is  said  in  those  two  places, 
where  we  have  endeavoured  to  explain  the  different  principles  of 
the  Roman  law,  and  of  the  usage  in  France  with  regard  to  this 
matter,  and  to  add  thereto  the  principles  of  the  law  of  nature  and 
of  equity,  which  we  have  judged  might  be  of  service  to  set  this 
matter  in  a  clearer  light 

XXX. 

2528.  Effect  of  the  Incapacity  of  Bastards,  —  Seeing  the  inca- 
pacity of  bastards  respects  only  the  successions  of  intestates,  they 
are  either  capable  or  incapable  of  them,  according  to  the  state  they 
are  in  at  the  time  of  the  death  which  lays  the  succession  open. 
Thus,  the  bastard  who  is  not  legitimated  by  the  marriage  of  his 
father  with  his  mother  before  this  death  would  not  succeed,  al- 
though he  should  happen  to  be  legitimated  before  the  succession 

^  See  the  twenty-seyenth  article. 
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were  entered  to ;  for,  his  incapacity  at  the  time  when  the  succes- 
sion fell  having  excluded  him  from  inheriting,  it  would  pass  im* 
mediately  to  the  person  who  had  the  right  to  succeed  in  bis  de- 
fault® But  he  would  be  capable  of  reaping  the  benefit  of  the 
successions  of  intestates  which  should  fall  to  him  after  bis  legiti- 
mation by  the  said  marriage. 

XXXL 

2529.  Efed  of  that  of  Foreigners.  —  The  incapacity  of  a  stran- 
ger respects  equally  the  successions  of  intestates  and  successions 
by  testament  Thus,  he  who,  being  a  foreigner  at  the  time  of 
the  death  of  the  person  to  whom  he  had  a  right  to  succeed,  if  be 
had  not  been  under  that  incapacity,  is  not  naturalized  till  after 
the  said  death,  would  not  carry  away  the  succession,  whether  the 
same  was  left  by  will  or  came  by  the  death  of  an  intestate,  from 
the  heir  who  succeeded  to  it  because  of  the  incapacity  he  was 
under.* 

Remarks  on  the  Preceding  and  Twenty-seventh  Articles. 

2530.  We  must  not  here  pass  over  in  silence  some  reflections  on 
the  difficulties  which  arise  from  the  rule  explained  in  this  article, 
and  from  that  which  is  laid  down  in  the  twenty-seventh  article, 
whether  they  relate  to  successions  of  intestates  or  to  successions  by 
will.  If  we  suppose,  for  a  first  difficulty,  with  respect  to  the  suo- 
cessions  of  intestates,  that  a  son  of  a  natural-bom  subject  of 
France,  having  taken  up  his  abode  out  of  the  kingdom,  and  being 
become  a  stranger  by  his  engagements  in  a  country  that  is  subject 
to  another  prince,  returns  to  France  with  a  design  to  get  letters  of 
rehabilitation,  that  is  to  say,  to  reinstate  him  in  his  first  condition, 
and  that  he  could  not  obtain  the  said  letters  till  some  days  afl«r 

c  This  is  a  consequence  of  the  nature  of  that  incapadtj.  We  presuppose  in  this  artida 
the  d^MUUty  of  bastards  to  succeed  by  testament,  bat  it  is  necessary  to  remark  on  this 
subject  what  has  been  said  on  the  eighth  article. 

'  This  is  a  consequence  of  the  incapacity,  and  of  the  testamentary  succession's  beings 
laid  open  by  the  death  of  the  testator,  as  the  succession  of  an  intestate  is  laid  open  by  die 
death  of  the  person  whose  inheritance  is  the  matter  in  dispute.  For  it  is  from  the  mo- 
ment of  that  death  that  every  heir  ought  to  have  his  right.  Insomuch  that  even  the 
child  which  was  not  bom  at  the  time  of  the  death  of  the  person  to  whom  it  has  a  right  to 
succeed^  and  the  heir  who  does  not  enter  to  the  estate  for  a  long  time  after  it  is  fidlen  to 
him,  are  considered  as  if  they  had  succeeded  at  the  moment  of  that  death,  according  to 
the  rule  explained  in  the  fifteenth  article  of  the  first  section.  Thus,  the  heir  who  is  inca- 
pable at  the  time  of  the  said  death  is  excluded  from  the  inheritance  by  him  to  whom  it 
ought  to  pass. 
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the  death  of  his  father,  would  he  be  excluded  from  his  father's  suc- 
cession by  a  collateral  heir,  or  even  by  his  own  brothers,  in  case  he 
ksd  any  ?     And  would  it  not  be  just  in  this  case  that,  being  re- 
stored to  his  first  estate  by  the  effect  of  the  said  letters,  in  the  same 
manner  as  the  professed  monk  who  gets  his  vows  to  be  annulled 
reenters  into  his  former  state,  he  should  succeed  as  if  he  had 
always  continued  a  natural  subject  of  France,  such  as  he  was  by 
his  birth  ?     And  even  although  he  had  been  bom  a  foreigner,  the 
SOB  of  a  foreigner  who  had  been  naturalized  without  him,  would  it 
not  be  sufficient  that  he  should  be  naturalized  after  the  death  of 
his  fiither  to  enable  him  to  take  his  succession,  which  nobody  had 
as  yet  entered  to,  seeing  the  incapacity  of  strangers  is  no  part  of 
tlie  law  of  nature,  and  that  it  would  be  contrary  to  it  in  this  case, 
wliere  it  would  be  necessary  to  prefer  to  this  son  the  exchequer,  or 
coUaterai  relations,  if  there  should  be  any  who  should  lay  claim  to 
tiie  succession?     And  would  it  not,  on  the  contrary,  be  more 
agreeable  to  humanity  and  equity  to  apply  in  this  case,  for  the 
braefit  of  the  son,  the  spirit  of  the  laws,  which  dispenses  with 
theb  rigor  when  equity  demands  something  else  than  what  is  en- 
acted by  the  letter  of  the  law,  and  especially  in  cases  such  as  this, 
where  the  sjHrit  of  the  law  subsists  together  with  the  temperament 
of  equity  ?     For  the  motive  of  the  law  which  excludes  a  foreigner 
from  successions  is  to  hinder  the  wealth  of  the  kingdom  from  being 
carried  into  foreign  countries,  which  would  not  happen  in  the  per- 
son of  this  son  who  is  naturalized,  although  it  be  only  after  the 
death  of  his  father.    It  is  for  the  like  reason  of  equity,  that,  although 
those  who  die  strangers  can  have  no  heirs,  as  shall  be  shown  in 
the  third  article  of  the  fourth  section,  yet  the  children  of  strangers 
who  die  in  France  succeed  to  their  fathers  if  the  said  children  are 
bom  in  France,  or  have  been  naturalized  there.     And  not  only  are 
children  excepted  from  this  rule,  but  it  would  seem  that  usage  ex- 
cepts from  it  likewise  the  collateral  heirs  of  strangers,  if  the  said 
heirs  be  natural-bom  subjects  of  France,  or  have  been  naturalized 
there ;   for  the  motive  of  the  law  ceases  with  respect  to  them. 
And  there  are  some  customs  in  France  which  call  to  the  succes- 
sion of  aliens  their  heirs  whatsoever,  who  are  capable  of  succeed- 
ing to  them. 

2531.  We  might  propose  other  questions,  by  supposing,  for  ex- 
ample, that  instead  of  a  son  it  were  a  brother,  who  was  natural- 
ized only  after  the  death  of  his  brother,  whose  succession  he  claims 
jointly  with  the  other  brothers,  or  in  opposition  to  a  cousin  who 

6* 


66  THB  CIVIL   LAW.  [PABT  II.  BOOK  L 

wonld  exclade  him  from  it;  which  might  happen  several  ways,  ac- 
cording as  he  puts  in  his  claim  whilst  all  things  are  yet  entire,  no- 
body having  entered  to  the  succession,  or  only  after  another  heir 
has  been  for  some  time  in  possession  of  the  goodS|  and  has  even 
disposed  of  them.  But  it  is  not  our  business  to  enter  here  into  the 
detail  of  questions  of  this  nature ;  and  we  have  only  touched  upon 
this  because  of  the  difficulties  which  frequentiy  arise  in  the  use 
and  application  of  the  principles,  in  that  they  seem  to  demand  de* 
cisions  which  may,  at  first  sight,  appear  to  be  contrary  to  the  said 
principles.  For  if  the  rule  is  absolute,  and  without  exception,  that 
every  heir  who  is  incapable  at  the  time  of  the  death  of  the  person 
to  whom  he  has  right  to  succeed  ought  to  be  excluded  from  the 
succession,  then  the  son  who,  as  has  been  already  mentioned,  hap- 
pens to  be  a  foreigner  at  the  moment  of  his  father's  death,  he  not 
having  had  the  opportunity  of  being  naturalized  till  some  days 
after,  will  be  excluded  from  having  any  share  in  his  father's  estate, 
either  by  his  brothers,  or,  if  he  has  no  brothers,  by  his  collateral  re- 
lations ;  which  appears  to  be  so  contrary  to  equity,  that  it  seems 
but  reasonable  in  this  case  that  the  matter  should  be  decided 
against  this  rule.  Since  it  is  therefore  the  design  of  this  book  to 
explain  in  as  clear  a  manner  as  is  possible  the  principles  and  rules 
on  which  depend  the  decisions  of  the  difficulties  which  arise  in  the 
matters  treated  of  here,  and  since  it  seems  reasonable  that  the  case 
of  this  son  should  be  an  exception  to  the  rule,  we  did  not  think  fit 
to  pass  over  in  silence  a  remark  of  this  consequence,  and  the  re- 
flection which  was  proper  to  be  made  on  such  a  difficulty.  We 
see  that  it  consists  in  this,  that  the  rule  which  excludes  a  foreigner' 
from  inheriting,  and  which  is  only  an  arbitrary  rule  of  the  positive 
law,  being  literally  applied  to  this  son  who  should  happen  to  be  a 
foreigner  at  the  moment  of  his  father's  death,  would  be  repugnant 
to  a  principle  of  natiiral  equity,  which  calls  the  son  to  the  succes- 
sion of  his  father.  So  that,  in  a  difficulty  of  this  nature,  it  seems 
but  reasonable  to  say  that  the  spirit  of  the  laws  demands,  in  favor 
of  this  son,  that,  in  order  to  preserve  to  him  his  right,  we  should 
give  to  the  act  of  his  naturalization  the  effect  of  reinstating  him  in 
the  right  of  succession  which  he  had  by  nature,  and  which  was  as 
it  were  suspended  in  his  person  by  that  arbitrary  rule,  the  effect 
whereof  is  superseded  by  the  act  of  naturalization.  Thus,  in  this 
case,  by  giving  the  succession  to  the  son,  we  do  nothing  else  but 
observe  the  first  principles  of  the  interpretation  of  laws,  which 
require  that  we  should  reconcile  them  by  the  universal  spirit  of 
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equity,  which  reigns  in  them  all,  and  on  which  depends  the  good 
use  both  of  the  natural  and  arbitrary  laws,  according  to  the  rules 
"which  have  been  explained  in  the  title  of  the  RtUes  of  Law. 

2532.  The  same  consideration  which  hath  induced  us  to  make 
this  remark  on  the  case  of  the  son  obliges  us,  likewise,  to  consider 
the  same  case  under  circumstances  where  the  difficulty  would  be 
much  greater;  as  if  he  should  not  come  to  demand  his  father's 
inheritance  till  many  years  after  his  brothers,  or  even  his  collateral 
rdationSf  had  been  in  possession  of  it;  would  it  be  just  in  this 
case  to  reestablish  the  son  that  is  naturalized  in  his  primitive  and 
natural  right?  To  trouble  the  quiet  of  the  families  of  those  who 
had  succeeded  to  the  estate  by  reason  of  his  incapacity?  To 
torn  topsy-turvy  the  state  of  their  affairs  ?  To  revoke  the  aliena- 
tioiis  which  they  have  made  ?  Or  would  it  be  just  to  give  to  this 
ton  a  share  of  his  father's  estate,  and  upon  what  foot  ought  this 
share  to  be  adjusted  ? 

2533.  We  see  by  these  kinds  of  difficulties,  and  others  which 
may  be  supposed  in  the  cases  of  children  and  brothers  demanding 
a  share  in  successions  after  their  naturalization,  how  much  it  is  to 
be  wished  that  all  such  difficulties  were  adjusted  by  some  certain 
mlesy  according  to  the  divers  circumstances  of  the  time  that  is 
passed  since  the  inheritance  fell,  the  changes  which  may  have  hap- 
pened, and  others  of  the  like  nature.  As  to  which  it  would  not 
be  improper  to  examine  which  of  the  ways  to  be  taken  for  adjust- 
ing such  difficulties  would  be  most  useful ;  whether  to  render 
altogether  inflexible  the  rule  which  excludes  the  heir  when  he  hap- 
pens to  be  a  foreigner  at  the  time  that  the  succession  falls,  and  to 
Umit  the  effect  of  all  acts  of  naturalization  to  successions  which 
shall  afterwards  fall ;  or  to  give  to  the  said  acts  of  naturalization 
the  effect  of  removing  the  incapacity,  as  well  for  the  time  past  as 
for  the  time  to  come,  and  to  make  the  condition  of  a  foreigner, 
in  this  particular,  equal  to  that  of  a  professed  monk,  and  of  a  con- 
demned person,  who  are  restored  to  their  rights  when  the  profes- 
sion of  the  one  and  the  condemnation  of  the  other  are  annulled, 
as  shall  be  shown  in  the  two  following  articles ;  or  to  leave  the 
application  of  the  rule,  and  the  effect  of  the  naturalization,  to  the 
discretion  of  the  judges,  that  they  may  determine  therein  as  they 
shall  see  cause  according  to  the  circumstances ;  or  to  limit  a  cer- 
tain time,  such  as  a  year,  or  any  other  term,  shorter  or  longer, 
beyond  which  the  naturalization  should  have  no  effect  for  the  time 
past,  allowing  a  longer  term  for  successions  in  the  direct  line  than 


68  THE   CITIL  LAW.  [PUKT  XL  BOOK  I. 

for  those  in  the  coUateraL  Of  all  these  ways  the  first  woold  con- 
tain something  of  hardship  in  relation  to  the  son,  for  the  reasons 
which  we  have  already  mentioned  :  the  second  would  be  attended 
with  two  mischievous  consequences,  by  putting  families  into 
great  confusion  and  disorder,  which  is  not  to  be  apprehended  in  the 
case  of  professed  monks  and  condemned  persons,  seeing  their  oob- 
dition  is  always  known,  and  can  never  be  so  long  in  suspense  as 
the  condition  of  a  foreigner  who  is  absent  and  unknown :  the  third 
way  would  have  the  inconvenience  of  making  the  law  altogether 
uncertain,  which,  as  well  as  other  sciences,  ought  to  ha^e  certain 
and  fixed  principles :  and  the  last  of  these  ways  would  seem  to 
be  the  most  equitable,  and  attended  with  the  fewest  inoonTeiiience& 
But  these  difficulties  are  of  such  a  nature,  that  to  enter  into  a 
parti(mlar  discussion  of  them  would  be  to  exceed  the  boondB  ci 
the  design  of  this  book,  and  perhaps  we  have  already  enlarged  too 
much  upon  them. 

2534.  As  for  the  testamentary  successions,  we  shall  confine 
ourselves  to  one  reflection  upon  the  rule  of  the  Roman  law,  which 
requires  that  the  person  who  is  instituted  heir  should  be  capable, 
not  only  at  the  time  of  the  death  of  the  testator,  and  at  the  time  of 
his  entering  to  the  inheritance,  but  likewise  at  the  time  of  making 
the  testament,  in  order  to  make  the  institution  valid  in  its  origi% 
Ml  coBStiierU  ii^sHtutio;  these  are  the  words  of  the  text  cited  on  the 
twenty-i^venth  article.  And  this  rule  has  a  relation  to  two  other 
rules  in  the  Roman  law,  one  whereof  is  general,  which  declares 
that  whatever  is  null  or  defective  in  its  beginning  can  never  become 
valid  by  length  of  time.*  The  other  rule,  which  is  a  consequence 
of  the  former,  and  is  called  the  CataniaH  rule,  ordains  that  the  di»> 
positions  of  a  testator  which  would  have  been  null,  if  tiie  testator 
had  died  at  the  time  when  he  made  his  will,  shall  alwa3rB  remain 
such  at  whatever  time  the  testator  shall  happen  to  die.'  From 
whence  it  follows,  that  as  the  institution  of  one  to  be  heir  who  is 
a  foreigner  at  the  time  of  making  the  testament  would  be  nuU,  if 
the  testator  should  die  immediately  after  having  m^de  his  will, 
because  this  heir  would  be  found  incapable  at  that  time  of  acquire 
ing  the  inheritance^  his  incapacity  at  the  time  of  making  the 
testament  would  nevertheless  exclude  him  from  the  succeasioOy 
although  he  should  happen  to  be  naturalized  at  the  time  of  the 
testator  s  death.     We  shall  not  here  enter  on  tiie  discussion  of  the 
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me  of  this  Catonian  rule,  of  which  we  shall  speak  more  folly  in 
another  place.'  We  shall  only  observe  here,  in  relation  to  the 
role  of  the  Roman  law,  which  requires  that  the  testamentary  heir 
should  be  capable  at  the  time  of  making  the  testament,  that,  if  we 
were  to  examine  the  justice  of  this  rule,  either  by  the  principles  of 
natural  equity  and  of  our  usage,  which  is  directly  opposite  to  the 
niceties  of  the  Roman  law,  or  even  by  some  principles  of  the 
Roman  law  itself,  we  might  have  reason  periiaps  to  say,  that  as 
tboae  who  invented  the  Catonian  rule  have  owned  it  to  be  false 
in  certain  cases,^  so  that  rule  which  requires  that  the  heir  should 
be  capable  at  the  time  of  making  the  testament  may  likewise  be 
the  same. 

2535.  If  we  consider  the  jmnciples  of  natural  equity,  and  those 
ot  the  Roman  law  which  are  the  most  conformable  thereto,  we 
shall  find  by  tiiese^two  sorts  of  principles,  that  testaments  have 
not  their  effect  but  by  the  death  of  the  testator ;  and  that  as  until 
that  time  they  are  always  revocable,  so  it  is  only  at  that  moment 
that  they  have  their  validity.  And  consequently  it  is  only  at  that 
moment  that  testaments  have  their  effect,  and  that  the  disposi- 
tions of  the  testator  begin  to  have  the  force  of  laws  which  the 
law  g^ves  tiiem.  From  whence  it  follows,  that  the  heir  who  is 
instituted  by  a  testament  begins  only  to  have  his  right  by  the 
said  death.  Which  proceeds  from  this  principle,  which  we  may 
call  natural,  and  which  is  agreeable,  likewise,  to  the  spirit  of  the 
Roman  law,  that  every  testament  implies  in  it  the  condition  that 
the  testator  shall  persevere  in  the  same  mind  until  the  time  of  his 
death.  Thus,  it  is  a  real  truth,  without  any  fiction  or  nicety,  that 
the  will  of  the  testator  hath  not,  even  according  to  his  own  inten- 
tion, any  other  force  than  that  which  his  testament  shall  receive 
from  his  perseverance  in  his  dispositions  until  the  time  of  his 
death ;  in  the  same  manner  as  if  he  had  said  expressly  in  his  tes- 
tament, that  his  meaning  was  that  his  dispositions  should  have 
their  effect,  in  case  he  should  die  in  the  same  intention,  without 
making  any  alteration  in  them.  For  although  this  condition 
were  expressed  in  this  manner,  yet  it  would  not  make  the  testa- 
ment to  depend  any  more  upon  it  than  it  does  when  the  condi- 
tion is  only  tacitly  implied.  And  it  is  alike  true  with  respect  to 
all  testaments,  that  they  will  be  of  no  validity  unless  the  testators 


s  See  the  elerenth  section  of  Legadet^  the  fifth  article. 
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die  without  revoking  them,  which  they  may  do.  From  whence  it 
follows,  that  it  is  always  the  death  of  the  testator  which,  by  ful- 
filling the  condition  of  his  perseverance  in  the  same  will  until  the 
last  moment  of  his  life,  gives  at  that  very  moment  to  the  testa^ 
ment  its  force  and  validity.  Which  has  the  same  effect  as  if  the 
testator  had  reiterated  his  testament  at  the  time  of  his  death,  or 
had  only  then  made  it ;  in  which  case  his  heir,  who  was  formerly 
an  alien,  and  happens  to  be  naturalized  at  that  time,  would  suc- 
ceed without  any  difficulty.  We  see,  likewise,  that  it  is  certain, 
by  an  express  rule  in  the  Roman  law,  that  if  a  foreigner  was  insti- 
tuted heir  on  condition  that  he  should  be  naturalized  at  the  time 
of  the  death  of  the  testator,  this  disposition  would  have  its  effect 
if  the  case  should  happen ; '  notwithstanding  that  the  heir  was 
incapable  at  the  time  when  the  testament  was  made,  and  for  no 
other  reason  but  that  the  condition  would  be  expressed  by  the  tes- 
tator, and  because  the  Catonian  rule  does  not  take  place  in  condi- 
tional institutions,'  as  shall  be  explained  in  the  place  where  we 
shall  treat  more  fully  of  it,  as  has  been  already  mentioned.  Thus, 
since  this  condition  when  it  is  expressed  had  this  effect,  might 
not  we  suppose  that  the  testator  who  has  not  expressly  mentioned 
it  has  tacitly  meant  it,  seeing  he  was  desirous  that  his  will  should 
be  executed  in  whatever  manner  it  could  ?  And  where  would  be 
the  inconvenience  in  considering  the  institution  of  an  heir  who 
should  be  an  alien  at  the  time  of  making  the  testament,  as  imply- 
ing the  condition  that  he  should  cease  to  be  such  at  the  time  of 
the  death  of  the  testator?  For  might  not  this  heir  say,  that  his 
institution  was  not  null,  and  ought  not  to  continue  so,  but  in  case 
he  were  not  naturalized  at  the  time  of  the  testator's  death  ?  And 
that  in  the  mean  while  it  remained  in  suspense,  either  to  have  its 
effect,  or  not  to  have  it,  according  to  the  state  in  which  he  should 
happen  to  be  at  the  time  of  the  said  death,  which  ought  to  give 
to  the  dispositions  of  the  testator  the  character  of  a  last  will ; 
since  it  is  this  essential  character  which  is  considered  in  all  dispo- 
sitions made  in  prospect  of  death,  and  which,  by  giving  them  their 
validity,  gives  them  the  effect  which  they  are  to  have.  To  which 
we  may  add,  that  there  are  several  cases  in  the  Roman  law  in 
which  this  general  rule,  thai  whatever  is  null  in  its  beginning 
remains  always  so,  is  false,  as  well  as  the  Catonian  rule.  Thus, 
for  example,  deeds  of  gift  between  husband  and  wife  were  null  by 

'  V.  1. 26,  D.  de  hfoertd.  intt.  >  L.  penult.  D.  de  reg.  CaJton, 
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the  Roman  law,"  but  if  the  donation  was  not  revoked  before  the 
death  of  the  donor,  the  said  death  ratified  it  in  favor  of  the  sur- 
vivor.* Thus,  for  another  example,  if  a  Roman  senator  had  mar- 
ried a  woman  who  had  been  made  free  from  slavery,  the  marriage 
was  null ;  but  if  the  said  senator  happened  to  lose  his  dignity,  the 
marriage  began  to  have  its  effect^  Thus,  for  a  third  example, 
which  18  a  case  in  point  to  the  present  subject,  taken  out  of  the 
same  body  of  the  Roman  law,  if  a  testator  had  left  a  legacy  in 
trust  in  favor  of  a  slave,  whose  master  had  been  condemned  to 
some  punishment  which  rendered  him  incapable  thereof,  as  by  the 
usage  in  France  a  perpetual  banishment  out  of  the  kingdom 
would  do,  this  legacy  in  trust,  which  was  to  accrue  to  the  master 
through  the  slave,  had  its  effect,  if  the  master  who  was  condemned 
was  restored  to  his  former  condition,^  although  his  incapacity  at 
the  time  when  the  testament  was  made  ought  to  have  rendered  it 
nnlL  And  if  it  should  be  said,  that  in  this  example  the  prince's 
favor  had  restored  him  who  was  incapable  to  hb  former  capacity, 
in  the  same  manner  as  if  he  never  had  been  condemned ;  yet  it  is 
imfficient  for  the  consequence  which  we  pretend  to  dmw  from  it, 
that  although  the  disposition  of  the  testator  was  not  conditional, 
and  that  if  he  had  died  at  the  time  he  made  his  testament,  the 
legacy  in  trust  would  have  been  null,  yet  it  ceased  to  be  so  by  the 
said  change.  Thus,  the  said  rules  ceased  to  take  effect  in  this 
case,  and  proved  to  be  false  with  respect  to  it.  And,  in  fine,  it  may 
be  said,  that  this  rule  which  requires  that  the  heir  should  be  capa- 
ble at  the  time  of  making  the  testament  has  been  in  all  appear- 
ance a  consequence  of  that  ancient  form  of  testaments  which  for 
a  long  time  was  the  only  one  used  at  Rome,  and  which  they  called 
per  (ES  et  libram^  where  the  testator  made  an  imaginary  sale  of  his 
succession  to  his  heir,  who  was  present  in  person,  and  was  the 
purchaser  for  a  certain  price  in  money  which  he  put  into  a  scale. 
Thus,  it  was  necessary  that  the  purchaser  should  be  a  citizen  of 
Rome,  and  capable  of  purchasing  a  right  to  the  succession ;  and 
as  this  was  a  mere  superfluous  nicety  which  was  at  last  abolished, 
so  this  rule  which  requires  the  capacity  of  the  heir  at  the  time  of 
making  the  testament,  being  a  remainder  of  that  nice  formality  in 
the  ancient  Roman  testaments,  might  likewise  very  well  be  abol- 
ished, and  that  with  the  greater  equity,  because  it  seems  that  the 

■  L.\,  D.dt  donai.  int.  vir.  et  ux.  ^  L.  27,  D.  de  rit.  nupt. 
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rale  which  makes  void  the  institation  of  an  heir,  and  the 
which  would  have  been  null  if  the  testator  had  died  at  the  time 
when  he  made  his  will,  was  a  fiscal  law,  made  with  a  view  to  ex- 
tend the  effect  of  this  incapacity  in  favor  of  the  exchequer,  which 
reaped  the  benefit  thereof^  and  which  is  directly  contrary  to  the 
spirit  of  our  laws. 

2536.  If  we  suppose,  then,  that  a  f(»reigiier  who  is  natorafized, 
having  no  children  of  his  own,  but  having  several  brothers  who 
are  likewise  naturalized,  except  one  who  remains  still  a  foreigner, 
should  in  his  testament  institute  all  his  brothers  his  heirs,  and  that 
the  brother  who  was  not  naturalized  at  the  time  of  making  the 
testament  is  naturalized  before  the  death  of  the  testator,  could  the 
brothers  who  were  naturalized  before  the  testament  was  made  ex- 
clude firom  the  succession  the  brother  who  was  naturalized  only 
afterwards,  and  allege  against  him  that  his  incapacity  at  the  time 
of  making  the  testament  rendered  his  institution  null,  although  he 
was  capable  of  succeeding  at  the  time  when  his  father  died,  and 
that  thus,  the  testament  subsisting  with  respect  to  the  brothers  who 
were  naturalized  before  it  was  made,  the  other  brother's  portion 
ought  to  belong  to  them  by  the  right  which  is  called  the  right  of 
accretion,  and  which  shall  be  explained  in  its  proper  place?'  It 
must  certainly  be  that  the  said  brothers  should  be  thoroughly 
versed  in  the  Roman  laws,  before  it  could  ever  enter  into  their 
minds  to  call  in  doubt  their  brother's  right  to  his  share  in  the  said 
inheritance.  And  it  seems  to  be  certain  that  without  this  knowl* 
edge  it  would  not  only  never  enter  into  the  mind  of  any  person  to 
raise  such  a  dispute,  but,  on  the  contrary,  whoever  would  act  nat- 
urally, and  follow  the  bare  dictates  of  reason,  would  cry  out 
against  a  rule  which  should  have  this  effect  to  exclude  the  said 
brother.  And  it  would  be  the  same  thing,  if,  instead  of  brothers, 
we  should  suppose  them  to  be  other  collateral  relations,  who,  hav- 
ing ail  of  them  an  equal  right  to  succeed  as  heirs  if  there  were  no 
testament,  are  called  to  the  succession  by  a  testament  Thus,  it 
may  be  said  that  this  rule  has  in  it  more  of  the  character  of  the 
niceties  of  the  Roman  law  than  of  equity,  and  that  for  this  reason 
it  seems  that  our  usage  would  reject  it.  And  although  it  be  true 
that  this  rule,  the  application  whereof  appears  odious  in  the  cases 
where  the  persons  called  to  the  succession  by  a  testament  are  the 
heirs  of  blood,  yet  it  would  not  be  so  hard  in  the  case  where  the 
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testamentary  heir  is  another  person  than  the  heir  of  blood,  or 
might  be  less  entitled  to  favor  according  to  the  circumstances,  yet 
seeing  the  role  is  pure  and  sim]:de,  and  general  far  all  sorts  of  tes- 
tamentary heirs,  without  any  distinction,  whether  they  be  relations 
or  strangers,  it  would  be  necessary  to  have  an  express  rule  which; 
might  set  bounds  to  it  From  whence  it  seems  that  we  may  rea^^ 
sonably  conclude,  that  it  would  be  just,  and  is  much  to  be  wished 
for,  either  that  tiiis  rule  were  entirely  abolished,  or  that  the  use  of 
it  were  regulated  by  some  law  which  might  prevent  the  incon^ 
veniences  thereof! 

2S37.  All  that  has  been  hitherto  said  concerning  the  institution 
of  an  heir  respects  Ukewise  legacies,  and  the  other  dispositions 
made  in  prospect  of  death ;  which,  as  well  as  the  institution  of  the 
heb,  were  null  according  to  the  rules  of  the  Roman  law  which 
have  been  mentioned.  So  that  a  legacy,  for  instance,  for  a  sum 
of  money  to  a  friend  of  the  testator's,  or  to  some  poor  perso% 
would  be  null,  according  to  these  rules,  if  the  legatee  who  was 
capable  of  it  at  the  time  of  the  testator's  death  had  not  been 
also  capable  at  the  time  when  the  will  was  made.  We  have 
tkought  ourselves  to  be  under  a  necessity  of  making  all  these 
reflections,  not  only  because  of  the  consequence  of  all  these 
difficulties,  but  likewise  that  we  might  give  a  reason  why  in  the 
twenty-seventh  article  we  have  only  mentioned  that,  in  testamen- 
tary successions,  it  is  necessary  to  consider,  with  respect  to  the 
capacity  or  incapacity  of  the  testamentary  heir,  the  time  of  making 
the  testament,  the  time  of  the  death  of  the  testator,  and  the  time 
of  the  heir's  entering  to  the  inheritance,  without  laying  it  down  as  a 
mle,  that  the  capacity  is  necessary  in  all  the  said  three  times.  And 
we  may  gather  from  all  these  remarks,  and  from  those  which  have 
been  made  on  the  twenty-ninth  article,  and  likewise  from  what  re- 
sults from  the  observations  which  have  been  made  on  the  right  of 
transmission,  in  the  preamble  of  the  tenth  section  of  TestamentSj 
that,  as  to  what  concerns  testamentary  successions,  it  seems  to  be 
agreeable  to  the  spirit  of  our  usage,  which  is  directly  opposite  to 
the  niceties  of  the  Roman  law,  not  to  consider  the  incapacity  of 
the  testamentary  heir  but  at  the  time  of  the  death  of  the  testator, 
as  in  the  successions  of  intestates,  and  to  apply  even  to  that  rule 
the  temperaments  which  may  appear  to  be  necessary  from  the 
reflections  which  have  been  made  in  all  these  remarks,  and  which 
it  is  needless  to  repeat  here. 

VOL-  II.  7 
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XXXIL 

2538.  Effect  of  the  IncapucUy  of  a  Professed  Monk,  —  The  inca- 
pacity of  a  professed  monk,  as  well  as  that  of  foreigners,  respects 
the  two  kinds  of  successions,  both  testamentary  and  that  of  intes- 
tates. And  he  who  happens  to  be  in  that  state  at  the  time  of  the 
death  of  the  person  to  whom  he  has  right  to  succeed,  whether  it 
be  as  heir  of  blood,  or  by  virtue  of  a  testament,  has  no  share  in 
the  inheritance.  Thus,  he  does  not  transmit  it  to  his  .heirs,  but  it 
passes  to  those  who  have  the  right  to  succeed  in  his  default  But 
if  the  professed  monk  gets  his  vows  to  be  declared  null ;  seeing  in 
that  case  he  is  restored  to  the  same  condition  as  if  he  had  never 
made  any  profession,  so  he  becomes  capable,  not  only  of  the  suc- 
cessions which  may  fall  to  him  afterwards,  but  likewise  of  those 
which  fell  after  his  making  profession ;  ^  provided  that  he  brought 
his  action  in  due  time  to  have  his  vows  annulled,  and  that  he 
made  those  persons  parties  to  the  suit  who  claim  an  interest  in 
the  succession  which  is  in  dispute. 

XXXIIL 

2539.  Effect  of  the  incapacity  of  Condemned  Persons.  —  The  in- 
capacity of  persons  condemned  to  death,  or  to  other  punishments 
which  import  civil  death,^  excludes  them,  in  the  same  manner  as 
the  incapacity  of  professed  monks,  from  both  the  kinds  of  succes- 
sion.' And  the  successions  which  might  have  come  to  them  had 
they  not  been  incapable  pass  to  those  persons  who  have  the  right  of 
succession  in  their  default,  in  the  same  manner  as  if  the  condemned 
persons  had  died  before  the  succession  felL  Thus,  the  son  of  a 
condemned  person  succeeds  to  his  grandfather,  to  whom  the  father 
cannot  sudbeed.*i  But  if  their  incapacity  comes  to  cease,  they  will 
be  restored  to  their  former  condition,  and  will  be  equally  capable 
of  all  successions,  and  even  of  those  which  fell  before  their  inca- 
pacity was  aboUshed.' 

XXXIV. 

2540.  This  Ince^McUy  takes  Place  only  from  the  Tme  of  Condem* 
nation.  —  Seeing  the  person  that  is  condemned  is  rendered  inca- 

*  This  is  a  conseqaence  of  the  noUitj  of  the  tows. 

*  See,  in  die  remA^  on  the  elerenth  article,  what  are  die  condemnations  which  havn 
IS  enect. 

f  Z.  13,  D.  de  honor,  potsess. 

"i  L.7,D,€kki$  qui  sui  tW  cd.jw.  s. ;  — /.  4,  4  3,  D.  <i^  6on.  libert. 
'  See  on  this  whole  artide  the  roles  which  follow. 
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paUe  only  by  the  sentence  of  condemnation,  which  pnts  him  in  the 
state  of  incapacity  which  is  produced  by  the  civil  death ;  the  suc- 
cessions, whether  they  be  of  intestates  or  by  testament,  which  may 
have  fallen  to  him  before  his  condemnation,  and  even  after  his  ac- 
cusation, belong  to  him  in  the  same  manner  as  his  other  goods, 
until  he  is  stripped  of  them  by  his  condemnation ;'  for  till  then  it 
is  uncertain  whether  he  may  not  die  before  he  receive  sentence, 
whether  he  may  not  be  acquitted,  or  whether  he  may  not  procure 
his  pardon  firom  the  prince.  Thus,  his  condition  does  not  imply 
any  incapacity  until  his  condemnation. 

XXXV. 

2541.  ^  the  Condemnation  subsists^  U  makes  the  Incapacity  to 
nAsist  likewise.  —  If,  after  a  sentence  of  'condemnation  which 
might  be  reversed,  the  case  should  happen  of  a  succession  which 
should  go  to  the  person  condemned,  if  he  were  capable  thereof,  his 
right  would  remain  in  suspense  until  the  event  should  either  ratify 
or  annul  the  condemnation ;  and  if  it  subsists,  it  will  make  the  in- 
capacity to  subsist  likewise.  As,  on  the  contrary,  the  succession 
would  belong  to  him  if  the  effect  of  the  condemnation  should  hap- 
pen to  cease,  as  it  may  by  any  one  of  the  causes  explained  in  the 
following  article.* 

XXXVL 

2542.  This  Incapacity  ceases  in  several  Cases.  —  The  effect  of  the 
condemnation  may  cease  either  by  the  prince's  pardon,^  or  by  a 
decree  of  a  superior  court  which  annals  the  sentence  of  condem- 
nation,' or  by  the  bare  appeal  itself,  if  the  condemned  person  dies 
before  the  said  appeal  has  been  decided/     And  in  all  these  cases 

'  Si  quia  post  aocnsationem  in  cnstodia  fnerit  defanctaSf  testamentam  ejiu  valebit. 
L  9,  D.  qui  tett./ac.  pau. ; — /.  1,  ^  3,  Z>.  de  legai.  3 ;  — l.S^D.de  publ.  judic.  The  capa- 
citT  of  making  a  testament,  and  of  sacceeding,  is  the  same.  So  that  this  text  proves  the 
one  br  the  other.    See  the  fourteenth  article  of  the  second  section  of  Testaments. 

^  See  the  text  qnoted  on  the  thirty-third  article. 

'  L.  \^  C.de  sent.  pass,  et  rest. 

'  The  sentence  of  condemnation  may  be  annulled  by  a  decree  of  a  superior  court,  which 
icqoits  the  party,  or  which  mitigates  the  punishment,  and  decrees  another  punishment 
vhich  does  not  imply  civil  death. 

7  Provocationij  remedio  condemnationis  extinguitur  pronunciatio.  L.  \^  \  ult.  D.  ad, 
9<nat.  TurpiL  Si  quis  com  capitali  poena,  vel  deportatione  damnatus  esset,  appellatione 
ioterposita,  et  in  suspenso  constituta,  sati  diem  functus  est,  crimen  morte  finitum  est  L. 
■fr.  C.  si  reus  vel  accus.  mort./uer.;  —  /.  2,  C.  si  pend.  app.  m.  int.  Si  quis  in  capitali  cri- 
nunc  damnatus  appellaverit,  et  medio  tempore  pendente  appellatione  fecerit  tcstamentuin, 
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the  incaincity  ceases  f(^  all  tke  fime  that  is  past.  Thus^  the  nu>- 
cessions  which  may  have  fallen  to  the  said  condemaed  pesKMi 
will  belong  to  him,  of  to*  those  who  shall  have  his  right. 

Remarks  on  Articles  XXXIIL  to  XXXVL 

2543.  We  nrast  observe^  on  this  and  the  three  f^eoeding  aftidea^ 
a  difference  there  is  between  the  mles  of  the  Bomajt  law  and  those 
of  the  French  law,  as  to  what  relates  to  the  matter  of  condemna- 
tions. By  the  Roman  law  no  sentence  of  ccmdemnation  oonld 
pass  against  the  party  accused,  unless  he  were  heard  ia  his  own 
defence,  but  his  estate  was  irrevocably  confiscated  if  he  did  not 
appear  within  a  certain  time,  and  the  giving  judgment  on  the  ac- 
cusation was  deferred  till  he  should  give  an  appearance.  By  the 
rules  observed  in  France,  which  are  the  ordinances,  there  ave  two 
sorts  of  condemnations ;  that  which  m  pronounced  when  the  patty 
accused  is  present  in  judgment,  and  that  which  is  given  Ia  his  ab- 
sence, by  which  he  is  condemned  to  the  punishments  which  the 
law  inflicts  for  the  crime,  which  is  called  a  condemnation  on  ao- 
count  of  contumacy,  because  of  the  dbobedience  which  the  party 
accused  shows  to  the  decree  pronounced  against  him.  Both  these 
sorts  of  condemnations  have  this  belonging  to  them  in  common, 
that  both  the  one  and  the  other  import  the  civil  death  of  the  per- 
son condemned,  and,  by  consequence,  his  incapacity.  But  where- 
as the  condemnation  which  is  passed  against  the  party  who  is 
present  in  judgment  is  executed  on  his  person  by  corporal  punish- 
ments, and  on  his  estate  with  regard  to  the  forfeitures,  fines,  and 
the  civil  interest  of  the  adverse  party,  so  that  his  incapacity  is 
reckoned  from  the  day  of  his  condemnation  ;  the  incapacity  which 
arises  from  a  condemnation  on  account  of  contumacy  depends  on 
what  happens  afterwards,  and  on  the  rule  established  by  the  or- 
dinances, which  directs  that  the  condemnation  on  account  of  con- 
tumacy shall  have  its  effect  on  the  estate  of  the  condemned  per- 
son, as  to  the  acquisition  of  forfeitures,  fines,  and  the  civil  interest 
of  those  who  have  an  interest  only  after  the  condemned  person 
has  suffered  five  years  to  elapse  from  the  time  of  his  condemnation 
without  giving  an  appearance  in  judgment,  in  order  to  make  his 

et  ita  decesserit,  yalet  ejus  testamentam.  L.  13,  ^  2,D.qm  tett.  Jae.  pots, ; — 2.  6,  f  6,  Z>. 
ds  m/ttff.  rupt.    This  last  text  proyes  the  capacity  by  the  effect  of  the  appeal. 

See,  at  the  end  of  the  following  remark,  another  way  of  annulling  a  sentence  of  con- 
demnation, which  is  receiyed  in  sSrance,  when  the  condemned  person  dies  daring  his  de- 
lay to  purge  his  contomacy. 
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defence  and  undei^  his  trial.  This  is  what  results  from  the  or- 
dinance of  Moulins,  article  28 ;  by  which  article  the  king  reserves 
to  inmsetf  the  power  of  receiving  the  accused  party  to  make  his 
defence,  even  after  the  five  years,  according  to  the  circumstances 
cf  the  causes,  the  persons,  and  the  times,  and  other  considerations ; 
tliese  are  the  words  of  the  said  ordinance.  And  the  same  thing  is 
ordained  by  the  twenty-eighth  article  of  the  title  of  Defaults  and 
Qmhtmacies  in  the  ordinance  of  1670,  which  makes  the  five  years 
to  nud  only  from  the  day  of  the  execution  of  the  sentence,  that  is 
to  say,  from  tliat  execution  thereof  which  is  by  effigy,  and  not 
bom  the  day  of  tiie  condemnation.  And  by  the  twenty-ninth  ar- 
ticle of  the  same  ordinance  of  1670,  the  condemned  person  wlio 
dies  after  having  sufiered  five  years  to  elapse  without  presenting 
himself  in  court,  or  yielding  himself  up  prisoner  in  order  to  take 
his  trial,  is  reputed  to  be  civilly  dead  from  the  day  of  the  execution 
q(  the  sentence  for  contumacy.  According  to  these  ordinances,  if 
the  condemned  person  happens  to  die  within  the  five  years,  his 
condemnation  will  be  without  effect,  seeing  it  is  to  have  its  effect 
only  by  reason  of  the  contumacy  of  the  condemned  person,  who 
has  stood  in  contempt  for  five  years  without  giving  an  appearance. 
PVom  whence  it  would  seem  to  follow,  that  he  dies  without  in- 
capacity, and  that  the  successions  which  may  have  fallen  to  him 
after  his  condemnation  go  to  his  heirs,  or  to  those  who  have  his 
lights.  And  it  is  in  this  sense  that  the  said  ordinances  are  gen- 
erally construed,  although  in  some  places  it  is  otherwise  adjudged. 
8o  that  we  may  add  to  the  three  causes  which  make  the  inca- 
pacity to  cease,  as  has  been  explained  in  the  article,  and  which  are 
common  both  to  the  Roman  law  and  to  the  usage  in  France,  this 
fourth  cause,  which  is  peculiar  to  the  usage  in  France,  and  that  is 
tte  death  of  the  person  who  is  condemned  for  contumacy,  when 
he  dies  within  the  five  years. 

2544.  We  must  likewise  remark  on  this  article,  that  we  are  not 
to  understand  what  relates  to  the  appeal  from  the  sentence  of  con- 
demnation, of  all  sorts  of  condemnations  without  distinction.  For 
we  must  except  the  condemnations  for  crimes  which  are  prosecut- 
ed after  the  death  of  the  persons  accused,  such  as  the  crime  of 
high  treason,  and  others,  which  it  would  be  needless  to  mention 
here.* 

•  V.lydLD.ad.  I  Jul.  majatatU  /  —  ff.  6,  7,  8,  C.  eodem  /—  T  5,  CW.  si  rau  vd  aoeuBoL 

7* 
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2545.  One  cannot  give  or  bequeath  to  one  that  is  Incapable  by  ike 
Intervention  of  other  Persons.  —  All  the  sorts  of  incapacities  have 
this  effect,  which  is  common  to  them  all,  that  not  only  one  cannot 
bequeath  any  thing  to  a  person  who  is  incapable,  naming  him  ex- 
pressly in  his  will ;  but  likewise  all  those  dispositions  which  are 
called  tacit  gifts^  or  bequests  in  trusty  where  one  leaves  to  some 
person  whose  name  is  made  use  of  in  order  to  convey  by  his 
means  to  one  that  is  incapable  by  law,  either  the  whole  inherit- 
ance or  some  legacy,  are  annulled  both  with  respect  to  the  person 
that  is  incapable,  and  also  with  respect  to  him  who  lends  his  ncune 
for  the  carrying  on  this  fraud." 


SECTION  III. 

WHO   ARE   THE   PERSONS   THAT   ARE   UNWORTHY   OF  BEING  HEIRS   OR 

EXECUTORS. 

2546.  There  is  this  difference  between  the  causes  which  render 
persons  incapable  of  succeeding,  and  those  which  render  them 
unworthy  thereof,  that  the  causes  which  render  the  heir  or  execu- 
tor incapable  of  the  succession  have  no  particular  relation  to  the 
duties  which  he  owed  towards  the  deceased,  to  whom  he  was  to 
succeed ;  and  that  even  of  the  four  sorts  of  incapacity  which  have 
been  explained  in  the  foregoing  section,  there  are  three  the  causes 
whereof  have  nothing  in  them  that  is  a  transgression  of  any  man- 
ner of  duty  whatsoever.  But  the  causes  which  render  the  heir 
unworthy  of  the  succession  regard  some  particular  duty,  in  which 
he  may  have  failed  towards  the  deceased  whose  succession  he 
lays  claim  to,  whether  it  was  against  his  person  while  he  was 
alive,  or  after  his  death  against  his  memory ;  or  even  some  other 
sort  of  duty,  as  in  the  case  of  the  eleventh  article.  Thus,  it  is 
always  on  the  account  of  some  crime,  or  of  some  kind  of  offencei 
that  an  heir  is  declared  unworthy  of  a  succession. 

2547.  We  must  observe  here,  in  relation  to  the  persons  who 

'  Z.  3,  ^  4,  D.  dejtBr.fiK. ;  —  /.I,  eod. ;  —  I.  lSyD.de  his  qua  ut  ind.  It  appean  from 
these  texts,  that  bj  the  Roman  law  what  was  given  bj  a  tacit  bequest  in  trust  was  forfeited 
to  the  exchequer,  when  the  fraad  was  well  proved.  Bat  by  oar  usage,  the  dispositions 
of  this  kind  are  only  annolled,  and  the  heir  or  execator  retains  what  was  given  in  finand 
of  the  law,  or  of  the  custom.    See  the  eleventh  article  of  the  following  section. 
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have  rendered  themselves  unworthy  of  the  saccession,  a  difTerence 
between  the  usage  in  France  and  the  Roman  law,  which  consists 
in  this,  that  by  the  Roman  law  the  inheritance  which  the  heir 
was  deprived  of  because  of  his  unworthiness  escheated  to  the 
exchequer,*  which  was  observed,  likewise,  in  the  case  of  heirs  to 
intestates,  although  they  derived  their  right  to  the  succession  from 
the  law,  and  not  from  the  will  of  the  deceased.^  But  according  to 
the  usage  in  France,  when  the  heir  is  found  to  be  unworthy  of  the 
succession,  it  passes  to  the  person  who  has  the  right  to  succeed 
next  after  him,  whether  it  be  in  the  case  of  a  testamentary  succes- 
sion, or  of  a  succession  to  an  intestate.  For  the  punishment  of 
the  heir  that  is  unworthy  ought  only  to  fall  upon  himself,  and  not 
upon  the  person  to  whom  the  inheritance  ought  to  belong  by 
reason  of  his  exclusion.  Thus,  there  appears  to  be  in  our  usage 
more  humanity  and  more  equity  than  in  the  Roman  law. 

2548.  Seeing  the  causes  which  render  persons  unworthy  of 
being  heirs  may  regard  either  both  the  kinds  of  succession,  the 
testamentary  as  well  as  that  of  intestates,  or  only  the  testamentary 
alone,  it  will  be  easy  to  distinguish  in  each  cause,  either  by  the 
words  of  the  article  or  by  the  remarks  made  upon  it,  to  which  of 
the  two  kinds  of  succession  it  relates. 

Art.  I. 

2549.  The  Heir  that  is  unworthy  is  excluded  from  the  Inherit' 
OMce.  —  Those  who,  being  capable  of  succeeding,  do  render  them- 
selves unworthy  thereof,  are  excluded  from  all  successions,  whether 
they  come  by  the  death  of  an  intestate  or  by  the  will  of  a  testator,* 
and  the  goods  of  the  succession  pass  to  those  who,  in  default  of 
them,  have  the  next  right  to  the  inheritance,^  as  shall  be  explained 
by  the  rules  which  follow. 

IL 

2550.  Causes  which  render  the  Heir  unworthy. —  The  causes 
which  may  render  the  heir  unworthy  of  the  succession  are  indefi- 

■  V.  l.l,  D.  dejure  JUci ;  —  toto  tituio  D.  et  C.de  his  quae  ut  indign. 

^  L.  9,  C  de  his  quit,  ut  indign. 

*  Toto  tihilo  D.  et  Cod.  de  his  qua  ut  indign.  See  the  following  articles,  and  the  text 
which  it  cited  in  the  preamble. 

^  We  have  added  the»e  last  words,  that  the  goods  go  to  those  who  have  the  next  im- 
mediate right  to  the  inheritance,  becanse,  as  has  been  remarked  in  the  preamble  of  this 
iectioa,  the  inheritances  belonging  to  heirs  who  render  themselves  unworthy  of  them  do 
BOC  bj  ofir  usage  fall  to  the  exchequer,  as  they  did  bj  the  Roman  law,  bat  pasa  to  the 
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nite,  and  the  discerning  of  what  may  or  may  not  be  sufficient  to 
produce  this  effect  depends  on  the  quality  of  the  facts  and  tbe 
circumstances.®  Thus,  we  are  not  to  limit  these  causes  to  such 
as  shall  be  explained  in  the  following  articles,  where  we  have  only 
mention  of  liiose  which  are  expressly  named  in  the  laws.  But  if 
there  should  happen  any  other  case  where  good  manners  and 
equity  should  require  that  an  heir  should  be  declared  unworthy,  it 
would  be  just  to  deprive  him  of  the  inheritance.  Thus,  for  exam- 
ple, if  one  who  has  had  an  unlawful  commerce  with  a  woman  of 
a  bad  life  and  conversation  should  institute  her  his  heir  or  execo* 
trix,  such  an  institution  ought  to  be  annuUed.* 

IIL 

2551.  Jff'ke  aUempts  to  kill  the  Person  to  whom  he  should  succeed. 
—  K  he  who  is  to  succeed  as  heir,  either  by  testament  or  to  an 
intestate,  attempts  any  thing  against  the  life  of  the  person  to 
whom  he  should  succeed,  he  shall  be  deprived  of  the  succession, 
although  the  attempt  had  not  its  effect,  provided  it  be  sufficiently 
proved.* 

IV. 

2552.  Jff'  he  h€LS  any  Hand  in  his  Deaths  although  it  be  onfy  hg 
Neglect  —  Although  the  heir  did  not  make  any  attempt  upon  the 
life  of  the  person  whose  estate  was  to  come  to  him,  yet  if  his 
death  can  be  imputed  either  to  the  negligence  or  any  other  fault 
of  this  heir,  as  if  he  knew  that  others  had  a  design  to  murder  ot 
poison  him,  and  he  did  not  discover  it ;  or  if,  seeing  him  in  danger 
of  his  life,  he  neglected  to  give  him  the  aid  and  succour  which  be 
might  have  done,  he  shall  be  deprived  of  his  inheritance  in  the 
same  manner  as  if  he  had  been  the  author  of  his  death.' 


other  heirs  who,  in  defiuilt  of  the  heir  that  is  nnworthj,  hare  the  next  '"""f^mtr  right  to 
sacceed. 

^  See  the  following  article. 

'  Mnlier  in  quam  torpis  snspido  cadere  potest,  nee  ex  testamento  miKtiB  aliqvid  ea- 
pere  potest,  at  dims  Hadrianos  rescripsit  L.  41,  ^  1,  Z>.  die  tatam.  wul. ; — L  14,  D.dekm 
qtux  vt  ittdi^ 

Althongh  the  rule  which  results  firom  this  text  be  limited  to  the  dispositions  of  soldim, 
Tet  the  morality  upon  which  it  is  grounded  onght  to  render  it  common  to  all  other  p€F> 
sons.  For  there  is  no  person  whatsoerer  who  is  not  bound,  as  well  as  a  soldier,  to 
from  ererr  thing  that  is  contrary  to  decency  and  good  manners. 

*  This  case  renders  the  heir  nnwoithy,  with  moch  greater  reason  than  those 
explained  in  the  following  articles. 

'  Indignnm  esM  D.  Pioa  ilium  decrerit,  nt  et  Maroelliis  refiort,  qm  ByyaifiBttiaBiiM 
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V. 

2553.  Iff  he  aUempU  amy  Tkk^  ag'oinst  his  Hoftor.  -—  The  heir  at 
law,  or  execatcMT,  who  makes  an  attempt  upon  the  honor  of  the 
to  whom  he  18  to  succeed,  whether  it  be  by  becoming  his 
in  a  eonrt  of  justice,  or  by  joining  in  an  accusation  that 
k  bffoogfat  against  him,  is  no  less  unworthy  of  succeeding  to  him 
tban  if  he  had  attempted  against  his  life.' 

VL 

2554*  jytkere  happens  between  them  a  Mortal  Haired.  —  If  there 

had  happened  between  the  testator  and  the  person  whom  he  had 

named  his  executor  a  mortal  hatred  and  enmity,  to  such  a  degree 

as  that  there  might  reasonably  be  presumed  from  thence  a  change 

in  the  will  of  the  testator,  this  would  be  a  sufficient  cause  to  ex* 

dude  the  executor  from  the  succession,  unless  there  was  a  recon* 

dilation  before  the  death  of  the  testator.    But  a  slight  quarrel  or 

diffcrenoe  would  not  have  this  effect^ 

8        8 
Remarks  on  the  Precedino  Article. 

2555.  Although  the  laws  cited  make  mention  only  of  a  legatee, 
and  not  of  a  testamentary  heir,  yet  the  rule  seems  to  be  much 
more  just  and  equitable  with  respect  to  the  testamentary  heir,  see- 
ing in  his  case,  as  the  kindness  is  greater  on  one  side,  so  likewise 
is  the  ingratitude  on  the  other ;  and  he  who  is  not  worthy  of  a 
Small  favor  is  much  less  worthy  of  a  greater. 

2556.  This  rule  is  founded  on  a  natural  effect  of  enmity.  For 
^s  every  testator  chooses  his  testamentary  heir  only  in  consideration 
of  some  merit  which  he  discovers  in  him,*  and  that  nothing  is 
tnore  opposite  to  the  merit  which  recommends  any  person  to  the 
esteem  of  another  than  that  which  may  produce  hatred  instead  of 


eft  id  egisse,  at  per  negligentiam  et  colpam  siiam  mailer  a  qua  hsres  institataa 
moreretor.    L.  S^  D.  de  his  qua  ut  indig. 
Altfaoa^  this  text  speaks  only  of  the  testamentary  succession,  yet  the  role  is  equally 
j«fC  in  both  the  kinds  of  snccession. 

<  L-  prmtdt.  \  penult  D.  de  adim.  vd  tranaf.  legat.  We  might  place  in  the  same  rank 
the  h«ir  who  attempts  upon  the  honor  of  the  wife  of  the  person  to  wliom  he  Is  to  succeed. 
Altboojrh  the  text  cited  on  the  article  mentions  only  a  legatee,  yet  its  decision 
•eems  nerertheless  to  be  applicable,  and  with  mach  greater  reason,  to  execntors  and  heirs 
u  law.  See  the  remark  on  the  following  article.  See  the  texts  cited  on  the  two  follow- 
ing articles. 

^  L.  9,  D.  de  kU  tpta  ut  indign,  aufer. ;  —  /.  3,  in  f.  D.de  adim.  vd  trans/,  leg.; —  I.  4, 
«rf. ;  —  p.  ^  11,  Instit.  de  excus.  tut. 
*  L.9,D.f>rv 
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friendship :  the  enmitYf  therefore,  which  £dls  out  bclwceu  the 
tamentary  heir  and  the  tesiator  most  neoeaBanly  ptodnoe  tiiis 
efiect  of  chansine  the  will  of  the  testator  who  had  named  Ux  his 
heir  a  person  whom  he  now  lockB  upon  as  his  greatot  enemy,  and 
conseqoendy  of  annnlling  a  disposition  which  it  is  rtry  probable 
the  testator  would  not  be  willing  to  haTe  executed.  TUs  is  a  oon* 
sequence  which  natmally  arises  from  the  words  of  the  fint  of  the 
law?  qaoted  on  this  article.  And  although  it  be  true  that  enmities 
containing  a  mutual  hatred  between  two  persons  are  always  im- 
lawfuL  even  on  the  part  of  those  who  haTe  not  been  the  fint  ag- 
gressors, and  that  every  man  ought  atwajrs  to  pitscne  the  spirit  of 
the  second  law  towaids  all  others;^  yet  this  imth  does  not  do* 
stroy  the  equity  of  the  law  which  annuls  the  wiUs  of  testaton 
made  in  &vor  of  persons  against  whom  they  afteimaidsconcewea 
mortal  hatred,  even  although  the  said  pasous  shoohl  be  iiowa3f8 
to  blame  on  their  part.  For  it  is  always  ontain  that,  if  this  enmity 
lasts  to  the  death  of  the  testator,  it  has  two  effects  which  annul 
the  institution  of  an  heir  or  executor  who  has  since  become  an 
enemy.  Cue  is  on  the  part  of  the  testator,  by  the  proof  which  it 
furnishes  of  his  mind  being  changed  with  respect  to  the  said  heir; 
and  the  other  is  on  the  part  of  the  heir,  whom  it  renders  unworthy 
of  the  suoc«s;sion ;  so  that,  as  this  heir  bv  testament  has  no  other 
title  besides  the  good  will  of  the  testator,  and  the  £sTorable  opinion 
which  he  had  conceiTed  of  him.  he  has  no  longer  either  any  title 
or  ri^ht  to  the  siKvession.  Thus^  alihou^  the  hatred  should  be 
mtKrh  more  unjust  on  the  part  ot  the  testator  than  on  that  of  the 
testaRientarv  heir,  vet  the  eneot  which  it  has  bv  law  of  annuUiiur 
the  in:>:i:u:iou  is  not.  upon  that  acvx>un:.  any  thing  the  less  just. 
For  as  to  him  who  is  instituted  heir,  he  is  josdy  deprived  of  the 
succession  ot  which  he  is  unwonhy :  and  as  to  the  testator,  the 
injustice  ot*  hi<  hamxl  acAinsi  the  person  whom  be  had  instituted 
his  heir  does  not  consist  in  the  annulling  of  the  institution,  but 
only  in  this^  that  he  is  wuiidn^:  in  his  duty,  in  no:  loving  him  with 
that  brv^theriy  love  which  he  v>wvs  :o  all  mankind  in  generaL 
And  siiKY  this  dutv  ot'  bfvnheriv  love  does  not  oblige  him  to  name 
for  his  heir  a  jvrson  whv*  not  only  has  no  manner  of  right  to  his 
inheritHuce.  but  is  even  uuwvnhy  of  i:.  and  that,  on  the  contrary, 
the  siiid  duiv  leaves  hint  at  tuU  libertv  to  leave  his  estate  either  to 
his  heir  at  law.  vvr  to  any  other  person  whoci  he  pleases  to  choose ; 
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it  is  therefore  without  any  injustice  that  the  law  annuls  the  insti- 
tution when  there  falls  out  afterwards  a  mortal  hatred  between 
the  heir  that  is  instituted  and  the  testator. 

2557.  We  have  restrained  this  rule  to  the  testamentary  heir; 
fat  besides  that  the  laws  quoted  on  this  article  have  relation  only  to 
tiie  dispositions  of  testaments,  the  condition  of  those  who  succeed 
as  heirs  to  intestates  ought  to  be  distinguished  from  that  of  tes- 
tamentary heirs,  as  to  what  regards  the  effect  of  the  enmity  that 
happens  between  the  heir  and  the  testator ;  because  that  whereas 
the  testamentary  heir  owes  the  succession  barely  to  the  will  of  the 
testator,  the  heir  of  blood  who  succeeds  to  an  intestate  derives  his 
right  from  the  provision  of  the  law.     So  that  we  may  say,  that  an 
enmity  which  does  not  go  to  that  height  which  has  been  men- 
tioned in  the  foregoing  articles  would  not  be  sufficient  to  exclude 
the  heir  at  law  from  the  inheritance  of  his  kinsman,  who,  by  choos- 
bg  to  die  intestate,  would  by  that  sufficiently  declare  his  mind 
tiiat  he  was  not  willing  his  estate  should  go  to  any  others  but  to 
those  who  should  be  entitled  to  it  by  law.     And  much  less  ought 
enmity  to  exclude  the  heir  at  law  in  the  provinces  of  France, 
which  are  governed  by  their  customs,  where  it  is  not  allowed  to 
deprive  the  heirs  of  blood  of  that  part  of  the  estate  which  is  appro- 
priated to  them  by  the  said  customs ;  because  if  enmity  were  to 
have  that  effect,  it  might  happen  that  a  testator  who  should  chance 
to  have  some  quarrel  with  his  heir  at  law  might  turn  it  into  hatred, 
^nd  so  heighten  it  to  such  a  degree  as  might  furnish  him  with  a 
pretext  for  making  a  will  to  his  prejudice,  and  for  eluding  the  law. 

VII. 

255a  1/  he  calls  the  State  of  the  Testator  in  Question,  —  If  the 
heir  who  is  instituted  by  testament  has  done  any  great  injury  to 
the  testator,  or  used  him  so  basely  as  to  render  himself  unworthy 
of  the  benefit  he  receives  by  his  will,  he  shall  be  deprived  of  it ; 
and  with  much  more  reason  will  he  be  deprived  of  this  benefit  if 
he  was  the  author  of,  or  any  way  concerned  in  publishing,  a  de- 
famatory libel  reflecting  on  the  testator's  honor,  or  if  he  had  com- 
menced a  lawsuit  against  him  in  relation  to  his  state  and  con- 
dition.    As  if,  the  testator  pretending  to  be  a  gentleman,  he  had 
contributed  to  make  him  lose  that  quality  ;  or  if  he  had  attempted 
to  get  him  declared  a  bastard.* 

'  L.  9,  ^  1  et  2,  Z>.  <ie  At5  qwE  ut  indign.  auf.    Defamatory  libcla  are  placed  in  the  nam- 


84  THE   CIVIL  LAW.  [PJJtT  II.  BOOK  I. 

VIIL 

2559.  Iff  he  does  not  prosecute  the  AnUhors  of  his  Death.  —  The 
heir,  whether  he  succeed  by  testament  or  as  heir  at  law,  who  neg- 
lects to  bring  to  condign  punishment  the  murderers  of  him  to 
whom  he  has  a  right  to  succeed,  renders  himself^  by  that  neg^ecli 
unworthy  of  the  succession.^  Unless  he  should  deserve  to  be  ex* 
cused  upon  account  of  the  tenderness  of  his  years,  as  if  the  aaid 
heir  was  a  minor,  or  for  some  other  reasonable  cause,  according  to 
the  circumstances."' 

IX 

2560.  J^he  treats  concemmff  the  Successiam  dmwg  the  Ttsiaia^s 
Lifey  ami  uHthout  his  Knowledge.  —  If  any  one,  before  the  death  of 
the  person  whose  estate  is  to  come  to  him,  either  by  testament  or 
by  right  of  blood,  should  in  prospect  thereof  dispose  of  any  of  tiie 
effects  belonging  to  the  said  estate,  without  the  consent  of  the  said 
person,  he  would  thereby  render  himself  unworthy  of  soooeediiiig 
to  him.'' 

X 

2561.  ^he  himiers  him  from  wuJcimff  a  TesiamenL — If  he  who 
is  named  heir  in  a  testament  had  hindered  the  testator  from  mak- 
ing a  second  will,  whether  it  were  by  force  or  by  any  other  im- 

ber  of  capiul  criiues.     V.  L  wm.  C  dfjam.  kid. .  And  fihaj  deMrre  diis  paBahmcnt  mqr 
thAa  anv  injonr  or  anr  iosalt  whatsoerer. 

We  mQ<t  likewise  make  the  same  remark  here,  that  although  the  text  dfied  oo  ibm  o^ 
tide  speaks  onlr  ^  a  legatee,  jet  it  mar  be  applied  with  much  greafier  reason  tt>  tk«  te*- 
tamentary  heir. 

If,  in  the  case  of  two  persons  contaading  for  the  same  inheritance,  one  of  them  ihoidd 
contest  the  state  of  the  other  in  order  to  exdnde  him  from  it,  haTimt  some  ttmeam  t»  be^ 
lieTe  him  to  be  either  a  btt^tud  or  an  alien,  and  incapable  of  snccccding^  and  tk«  pci^ 
son  who«e  stale  wa»  called  in  <|ne8Cion  vas  adjudged  to  be  LawtuUj  begot&en»  or  a  ante- 
ral-bom  subject,  and  at^erwards  he  conies  to  die  haTing  fi)r  hia  heir  at  law  tiie  pcnoa 
who  had  called  his  state  in  question,  the  said  heir  woold  not  npon  this  accoont  be 
nnworthv  of  sncceeding  tojiim.  For  hia  controverting  the  others  steit  vidar 
cnmstances  oof^t  not  to  be  impnfled  to  anj  detugn  in  him  tt>  do  harm ;  since  bt 
only  to  discover  the  tmch  of  a  matser  of  isict.  which  was  uncertain,  and  on  which  iepend- 
ed  the  right  oi  the  contending  parties.  Bnt  as  for  defiunatorr  libels^  acrocioos  Injiuiea» 
and  bad  treatment,  seeing  thej  are  crimes  pmnishable  by  law,  and  sodi  aa  desttor  mck'^ 
repatacion.  which  ia  mach  dearer  tt>  them  than  life  itselC  i^  seems  jost  that  the  lieir  at 
law  who  has  been  gnil^  of  nnj  gf  the  said  cnmea  shoold  be  dedaied  itnwmititT  of  tke 
inheritance. 

■  L.  6,  C  dod. 

•  LLt^€t9iKD.dttimaL;^L%m/,lKikJdMfmam 
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lawful  means,  he  would  be  unworthy  of  succeeding  to  him.  It 
would  be  the  same  thing  if  he  to  whom  the  inheritance  belongs 
by  right  of  blood  should  make  use  of  the  same  indirect  means  to 
Uiider  the  person  whose  succession  would  fall  to  him  by  law,  in 
case  there  were  no  testament,  from  making  one.  And  he  who 
sbomld  use  violence,  or  any  other  unlawful  way,  to  extort  a  testa- 
ment in  his  own  favor,  or  in  favor  of  other  persons  in  trust  for 
him,  would  with  much  greater  reason  be  debarred  from  reaping 
any  benefit  by  the  said  testament  And  in  all  these  cases,  the 
authors  of  such  unlawful  ways,  together  with  their  accomplices, 
will  be  liable  to  be  punished,  according  to  the  quality  of  the  facts 
tod  the  drcumstanoes.^ 

XL 

8662.  ]^he  has  leni  his  Name  far  a  tacit  Bequest  in  Trust. — 
We  may  place  in  the  rank  of  persons  unworthy  of  successions 
tboee  who  lend  their  names  to  testators,  that  they  may  be  named 
heirs  in  order  to  convey  the  effects  to  persons  whom  the  law  has 
excluded.  And  these  sorts  of  dispositions,  which  are  called  tacit 
Jiduciary  bequests,  remain  without  effect,  if  the  fraud  appears. 
And  he  who  is  named  heir,  as  well  as  the  person  to  whom  he  was 
to  restore  the  goods  of  the  succession,  shall  be  deprived  of  them ; 
tbe  one  as  being  incapable,  and  the  other  as  being  guilty  of  a 
cheat,  which  the  laws  liken  to  a  robbery  or  a  theftP 

XII. 

2563.  TTie  Heir  who  is  unworthy  restores  the  Fruits  and  the 
iUeresL — The  heir  that  is  unworthy,  and  who  has  already  en- 
joyed some  part  of  the  inheritance,  ought  to  restore  all  the  fruits 
thereof,  and  the  other  revenues  which  he  has  received  during  the 
whole  time  of  his  possession,  as  likewise  the  interest  of  the  money 
which  he  has  received,  whether  it  be  from  persons  indebted  to  the 
succession,  or  from  the  sale  of  some  of  the  movables,  or  upon 
other  accounts.  For  he  is  of  the  number  of  unjust  possessors, 
even  before  any  action  is  brought  against  him.*i 

•  L.  \,  D.  si  tjmM  aiiq.  test,  prokib.  vd  coeg. ;  —  I.  2,  eod. ;  —  /.  2,  C.  eod.  ;  —  l.  1 ,  C.  eod. 
See  the  fourth  article  of  the  second  section  of  Legacies.  See  the  twenty-fifth  and  follow- 
iof;  articles  of  the  fifth  section  of  Testaments. 

f  L.  10,  D.  de  his  qua  ut  ind.  auf.;  —  I.  46,  D.  de  hatred,  petit.  See  the  last  article  of 
the  forepjinp  section. 

^  Harredes,  quos  ncccra  testatoris  inultam  omisisse  constitcrit,  fructns  intepros  cogun- 
tarreddere.    Neqae  enim  bone  fidei  possessores  ante  controvcrsiam  illatam  videntor 

VOL.  II.  8 
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XIIL 

•  2564.  Difference  between  the  Causes  which  render  Heirs  w^ 
worthy.  —  Among  all  these  causes  which  we  have  just  now 
explained,  and  which  may  render  an  heir  unworthy  of  the  inherit- 
ance, we  must  distinguish  between  those  which  may  cease  to 
have  their  effect,  and  thofe  whereof  the  effect  can  never  cease. 
Which  depends  on  the  state  in  which  matters  are  at  the  time  of 
the  death  of  the  person  whose  succession  is  in  question,  and  on 
the  rules  which  follow/ 

XIV. 

2565.  Of  those  which  render  the  Heir  unworthy  at  the  Time  of  the 
Death  of  the  Testator.  —  If  the  cause  which  may  render  the  heir 
unworthy  subsists  at  the  time  of  the  death  which  lays  the  succes- 
sion open,  and  the  heir  cannot  justify  himself  against  the  charge, 
he  shall  be  irrevocably  excluded  as  unworthy.  For  being  found 
to  be  such  at  the  moment  that  the  inheritance  falls  to  him,  he  can- 
not  acquire  it,  and  the  estate  goes  to  the  person  whom  the  law 
calls  to  the  succession.' 

XV. 

2566.  Of  those  which  have  ceased  at  the  Time  of  the  Death. -^ 
If  the  cause  which  might  have  rendered  the  heir  unworthy  did 
cease,  as  if  it  was  a  mortal  hatred,  or  other  cause,  which  a  recon* 
ciliation  with  the  deceased,  or  a  justification  of  the  heir,  had  abol- 
ished, the  obstacle  ceasing,  he  might  succeed.^ 


foisse,  qni  debitom  officinm  pietads  sdentes  omiserant.  Ex  hsreditate  aatem 
distractarom,  vel  a  debitoribus  accepUe  pecanite  post  motam  litem  bonomm,  ostms  infe- 
rant.  Qaod  in  frnctibus  quoque  locum  habere  qaos  in  pnediis  haereditariis  inventos,  ant 
exinde  perceptos  yendiderint,  procnl  dubio  est.    L.  \^  C.  de  hia  quib.  ut  ind. 

Although  this  text  speaks  only  of  the  heir  who  has  not  revenged  the  death  of  the  de- 
ceased, yet  this  rule  agrees  to  all  the  cases  of  the  other  caoses  which  may  render  the  heir 
unworthy.  ^ 

Seeing  the  unworthy  heir  is  called  in  this  text  an  unfair  possessor,  even  before  aay 
action  is  brought  against  him,  cmte  controveniam  iUatam^  why  should  he  be  accountable  for 
the  interest  of  the  money  which  he  shall  have  received,  either  from  the  debtors  to  the  suc- 
cession, or  finom  the  sale  of  any  of  the  movable  goods,  only  from  the  time  that  the  suit  is 
commenced,  as  it  is  said  in  this  text  ?  Unless  it  were  that  the  text  is  to  be  understood  of 
money  that  is  in  being,  or  that  is  still  owing  by  those  who  have  bought  any  thing  of  the 
said  heir. 

^  See  the  following  articles. 

"  This  is  the  effect  of  the  cause  which  renders  him  unworthy. 

^  See  the  sixth  article. 
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XVL 

2567.  Distinction  of  the  Causes  with  Respect  to  the  Two  Sorts  of 
Sitceessions.  —  Among  the  causes  which  render  the  heir  unworthy, 
we  must  distinguish  between  those  which  regard  equally  the  suc- 
cessions of  intestates  and  testamentary  successions,  and  those 
which  can  have  respect  only  to  testamentary  successions.  For  this 
distinction  is  necessary  to  be  observed,  in  order  to  prevent  our 
giving  to  the  causes  which  render  the  heir  unworthy  another 
effect  than  that  which  they  ought  to  have  according  to  law  and 
equity."  And  it  will  be  easy  to  judge,  by  the  reading  of  every 
trticle,  to  which  of  the  two  successions  each  of  the  said  causes 
ought  to  be  applied. 


SECTION    IV. 

OF  THOSE  WHO  CAN  HAVE  NO  HEIRS  OR  EXECUTORS. 

2568.  Having  explained  who  are  the  persons  who  cannot  be 
beirs  or  executors,  order  requires  that  we  should,  in  the  next  place, 
show  who  are  the  persons  who  cannot  have  heirs  or  executors. 
And  this  is  different  in  testamentary  successions  from  what  it  is 
in  the  succession  of  intestates.  For,  as  shall  be  explained  in  this 
section,  there  are  some  persons  who  are  capable  of  having  heirs  at 
law,  and  cannot  have  testamentary  heirs.*  There  are  others,  on 
the  contrary,  who  cannot  have  heirs  at  law,  and  who  are  capable 
of  having  heirs  by  testament**  And  there  are  some  who  can 
neither  have  heirs  at  law  nor  heirs  by  a  testament*' 

2569.  We  might  reckon  in  the  number  of  persons  who  cannot 
have  heirs  those  who  possess  only  those  kinds  of  estates  which  we 
sec  in  some  customs,  and  which  are  said  to  be  of  a  servile  condi- 
tion or  of  mortmain,  of  which  we  have  already  spoken  in  the 
preface,  no.  15.  For  as  to  estates  of  this  nature,  it  is  the  lord  of 
the  manor  who  succeeds  when  there  are  no  children ;  and  he  ex- 
cludes all  others,  whether  they  be  heirs  at  law  or  heirs  by  testa- 
ment, as  has  been  remarked  in  the  above-mentioned  place. 

*  This  Article  is  a  consequence  of  the  former. 

*  Se«  the  first  article  of  this  section,  and  the  remark  that  is  there  made  apon  it. 
^  See  the  second  article. 

*  See  the  third  article. 
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Art.  L 

2570.  Persons  incapable  of  making  a  TestamefU  eammot  hope  an 
Executor  or  Tesiameniary  Heir,  —  All  persons  who  are  incapable 
of  making  a  testament,  whether  it  be  for  want  of  age  or  for  other 
causes,  which  shall  be  explained  in  their  proper  place,*  cannot  by 
consequence  have  executors  or  heirs  by  testament.  But  their 
inheritance  goes  necesseudly  to  the  person  whom  the  law  calls  to 
succeed.^ 

IL 

2571.  Bastards  can  have  no  other  HeirSy  if  they  die  intestate^  bwi 
their  Children,  —  Bastards  who  have  estates  may  dispose  of  them 
by  will,  and  their  children  may  succeed  to  them  as  their  heirs  at 
law,  if  they  have  any  that  are  lawfully  begotten.  But  if  they  die 
without  children,  and  intestate,  as  they  have  no  legal  parentage 
with  any  person,  so  they  can  have  no  heir  at  law.^ 

IIL 

2672.  Foreigriers  can  neither  have  Executors^  nor  Heirs  at  Law. 
•—Foreigners  who  die  without  being  naturalized  can  have  no 
heir,  neither  heir  at  law  nor  testamentary  heir.^ 

IV. 

2573.  Professed  Monks  have  either  Testamentary  Heirs^  or  Hein 
at  Law.  —  Professed  monks  have  for  their  heirs,  either  the  persons 
whom  they  may  institute  by  a  testament,  if  they  think  fit  to  make 
any  before  their  profession,  or  those  to  whom  their  inheritance 

*  See  the  second  section  of  the  first  title  of  the  third  book. 

^  We  may  reckon,  in  one  sense,  among  the  persons  who  cannot  have  testamentaiy 
heirs,  those  whose  estates  are  situated  in  the  provinces  of  France  which  are  goyemed  bj 
their  customs.  For  there  they  know  no  other  heirs  besides  those  of  blood ;  and  they  grre 
the  name  only  of  universal  legatees  to  those  who,  not  being  called  to  the  sncoesuon  by 
law,  are  instituted  heirs  by  a  testament 

^  L.  4,  D.  unde  cogn.  See  the  eighth  article  of  the  second  section,  and  the  remark  that 
is  there  made  on  it.  The  successions  of  bastards  belong  to  the  king,  by  rirtne  of  thai 
right  which  is  called  right  of  bastardy,  or  to  the  lord  of  the  manor. 

^  See  the  ninth  article  of  the  second  section,  and  the  articles  which  are  there  quoted. 
We  must  except  from  this  rule  strangers  who  have  children  or  relations  bom  in  France, 
or  naturalized ;  for  they  may  succeed  to  them,  as  has  been  remarked  in  the  thirty-finrt 
article  of  the  second  section.  And  we  must  likewise  except  the  strangers  who  come 
within  the  caae  of  the  ordinances  of  1463,  1583,  and  1569,  which  allow  foreign  merchants, 
who  frequent  the  fairs  of  Lyons,  to  make  their  wills,  and  their  heirs  at  law  to  succeed 
them  when  they  die  intestate.  The  successions  of  foreigners  belong  to  the  king,  bj  vir- 
tue of  that  right  which  is  called  right  to  the  estates  of  aliens. 
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bekmgs  by  law,  if  they  have  not  disposed  of  it  by  will.  And  the 
estate  which  belonged  to  them  at  the  time  of  their  profession  goes 
to  thehr  heirs.  For  their  vows  pnt  them  into  the  state  of  a  civil 
deathi  which,  rendering  them  incapable  of  possessing  any  goods, 
baa  the  same  effect  as  a  natural  death  in  laying  their  succession 
open** 

V. 

2574.  Ckmdemned  Persons  have  no  Heirs.  —  Persons  condemned 
to  death,  or  to  other  punishments  which  imply  civil  death,  and 
dying  in  that  condition,  can  have  no  heirs.  For  their  condemna- 
tioii  has  stripped  them  of  all  their  goods,  which  go  either  to  the 
king,  or  to  the  lord  of  the  manor  who  has  right  to  the  escheat' 
Bat  if  their  condemnation  is  annulled  by  any  one  of  the  ways  ex- 
plained in  the  thirty-sixth  article  of  the  second  section,  their  goods 
will  descend  to  their  heirs. 

VL 

2575.  Persons  who  have  no  Relations  have  no  Heirs  ai  Law. 
—  Those  who  either  have  no  relations  at  all,  or  only  such  as  are 
aliens  not  naturalized,  have  no  heirs  if  they  die  intestate.^  But 
they  may  dispose  of  their  effects  by  will,  if  they  are  under  no  inca^ 
pacity  of  making  one. 


SECTION    V. 

OP   THE    RIGHTS   WHICH     ARE    ANNEXED   TO   THE    QUALITY    OF    HEIRS 

AND    EXECUTORS. 

2576.  This  whole  section,  which  relates  to  the  rights  of  heirs 
and  executors  in  general,  and  the  three  following  sections,  which 
treat  of  the  charges  of  heirs  and  executors  likewise  in  general,  are 

it  were  a  plan,  in  which  it  was  necessary  to  distinguish  the  said 


*  See  the  tenth  article  of  the  second  section,  and  the  remark  that  is  there  made  on  it. 

'  This  is  a  necessary  conseqaence  of  the  state  of  those  condemned  persons.  See  the 
•lereDth  article  of  the  second  section,  and  the  other  articles  there  qnoted. 

s  L.  1,  C  ^  Um.  vaecmL  The  estates  of  those  who  leave  behind  tbem  no  heirs,  neither 
tettamentarj  heirs  nor  heirs  of  blood,  belong  to  the  king,  by  rirtne  of  that  right  which 
catities  him  to  the  snccetsions  of  all  those  who  leave  no  heirs  behind  them.  See  the 
pfcfiwe  to  titif  aeoond  part,  no.  13,  and  die  first  article  of  the  thirteenth  section  of  this 

8* 
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lights  and  the  said  charges,  and  to  give  this  first  view  of  theiDi 
that  their  order  may  be  the  better  understood,  before  we  enter 
upon  explaining  the  particulars.  For  this  detail,  containing  a 
great  number  of  rules,  which  are  to  be  treated  of  in  different  plaoes, 
and  which  make  different  matters,  it  is  necessary  to  give  the  idea 
of  the  said  matters  all  in  one  place,  and  there  to  lay  down  the 
principles  and  general  rules  which  are  to  enter  into  this  plan,  and 
which  ought  to  precede  the  detail  of  all  the  said  matters,  each  of 
which  will  have  its  proper  detail  in  its  proper  place ;  as  shall  be 
explained  in  the  remark  subjoined  at  the  end  of  the  eighth  section. 

2577.  The  same  reason  which  has  induced  us  to  make  this 
plan  obliges  us  likewise  to  acquaint  the  reader,  that  he  roust  not 
take  those  things  for  repetitions,  which  are  to  be  met  with  either 
in  the  foregoing  sections,  or  in  the  remdning  part  of  this  trea* 
tise,  which  may  seem  to  have  any  resemblance  with  what  shall 
be  explained  in  these  four  sections.  For  either  there  will  be 
found  some  difference  between  the  things  themselves,  or,  if  the 
same  thing  be  repeated  in  different  places,  it  will  appear  to  have 
been  necessary  in  both  places,  either  for  method's  sake,  or  for  some 
other  consideration. 

Art.  I. 

2578.  Riffht  to  accept  the  Succession,  and  to  take  Possession  of 
the  Goods.  —  Seeing  the  heir  or  executor  is  universal  successor, 
the  first  right  which  this  quality  gives  him  is  to  accept  the  suc- 
cession, to  take  possession  of  the  goods,  to  claim  such  of  them  as 
shall  happen  to  be  in  the  hands  of  other  persons,  to  call  in  the 
debts,  and  to  dispose  of  every  thing  belonging  to  the  succession 
as  owner  and  master.* 

IL 

2579.  The  Entering  to  the  Inheritance  hath  its  Effect  from  the 
Day  of  the  Death.  —  This  right  of  the  heir  or  executor  hath  this 

*  L.  37,  D.  de  reg.jur.  See  the  first  article  of  the  first  section.  We  most  not  con- 
found the  right  to  accept  the  succession  which  is  spoken  of  in  this  article  with  the  ri^t 
or  tide  which  makes  one  heir  or  execator.  The  right  of  accepting  the  inheritance  de- 
pends on  the  will  of  the  heir  or  execator,  bnt  not  the  tide  which  makes  him  heir  or  exec- 
ator; to  wit,  the  testament  in  testamentary  snccessions,  and  the  proximity  of  blood  in 
the  succession  of  intestates. 

See,  concerning  the  accepting  of  the  inheritance,  and  the  difference  between  the  right 
to  the  qoality  of  heir  or  execator,  and  the  right  of  accepting  that  quality,  what  is  said 
thereof  in  the  preamble  to  the  third  tide  of  this  first  book,  and  in  the  places  qnoted  aft  tbo 
end  of  the  said  preamble. 
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eSeetf  tiiat  althongh  he  does  not  know  that  the  snccession  is  bUen 
to  him  nntil  a  long  time  after,  or  that  knowing  it  he  delays  to  ao- 
oept  it,  yet  from  the  moment  that  he  begins  to  intermeddle  with 
it  he  acquires  all  the  rights  belonging  to  the  snccession,  in  the 
same  manner  as  if  he  had  entered  to  it  at  the  time  of  the  death  of 
the  person  to  whom  he  succeeds.  And  whatever  may  have  aug- 
mented the  succession  during  that  interval  will  belong  to  him.^ 

IIL 

8580.  The  Beir  may  renounce  the  Inheritance.  —  Seeing  succes- 
sons  may  be  sometimes  more  chargeable  than  profitable,  the 
heir,  whether  he  be  testamentary  heir  or  heir  at  law,  who  does 
sot  think  it  convenient  to  accept  of  that  quality,  has  a  right  to  re- 
nounce it;®  but  this  he  must  do  whilst  things  are  still  entire;  that 
18,  before  he  has  done  any  act  which  implies  his  acceptance  of  the 
socoession.  For,  as  has  been  said  in  another  place,  he  who  has 
cmee  been  heir  or  executor  can  never  cease  to  be  such.^ 

IV. 

2561.  T%e  Beir  may  deUberate  whether  he  shall  accept  of  the 
Snccession  or  noL  —  If  the  heir  is  in  doubt  whether  the  succession 
be  advantageous  or  not,  he  may  take  a  time  to  deliberate  whether 
he  shall  accept  or  renounce  it  ;*  as  shall  be  explained  in  the  first 
section  of  the  second  title. 

V. 

2582.  The  Heir  may  accept  the  Succession  with  the  Benefit  of  an 
Inventory.  —  In  the  same  case  with  that  of  the  foregoing  article, 
the  heir  may,  without  deliberating,  if  he  does  not  think  fit  to  take 
that  method,  declare  himself  heir  with  the  benefit  of  an  inventory, 
that  is,  by  getting  an  inventory  of  all  the  goods,  to  be  made  in 
due  form.  Which  will  have  this  effect,  that  he  will  be  answerable 
for  the  debts  no  farther  than  to  the  value  of  the  goods,  and  be 
only  accountable  for  them ;  and  if  he  himself  has  any  demand  on 
the  inheritance,  the  same  will  be  preserved  entire  to  him.'    It  is 

^  L.\S^,  D.de  reg.jur.    See  the  firet  article  of  the  eighth  section. 

*  L.  \3,  D.de  atquir.  vel  omitt.  hetnd. ;  —  I.  16,  C.de  jure  ddiber.    See  the  fourth  sec- 
m  of  the  third  title  of  this  first  book. 
'  See  the  tenth  article  of  the  first  section  of  this  title. 

•  //.  1,  f  1,  D.  dejwrt  ddiber.;  —  /.  5,  eorf. 
'  L,vii.S^  C.dBJwr9deUb.;'~<LH9,iHf.    See  the  second  title. 
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this  benefit  of  an  Inventory  which  shall  be  the  Bubject-inatter  of 
the  second  title. 

VL 

2583.  He  may  demand  that  the  Legacies  and  Bequests  tn  Hmst 
be  reduced^  when  there  is  Oraund  for  it.  -—  Although  the  goods  of 
the  succession  exceed  the  debts  that  are  owing  by  the  deceased, 
yet  if  the  heir,  whether  he  be  heir  by  testament  or  heir  of  blood, 
be  charged  by  a  testament,  or  codicil,  with  legacies,  bequests  in 
trust,  substitutions,  or  other  dispositions  which  diminish  the  por- 
tion of  the  goods  of  the  inheritance  that  is  appropriated  by  law  to 
the  heir  or  executor,  he  has  a  right  to  demand  that  these  sorts  of 
dispositions  be  moderated;  as  shall  be  explained  in  the  proper 
placed 

VIL 

2584.  The  Heir  may  sell  the  Inheritance^  make  it  over  bp  Deed 
of  Giflj  or  dispose  of  it  otherwise.  —  Although  the  heir  who  has 
once  taken  upon  him  this  quality  cannot  afterwards  divest  himself 
of  it  in  such  a  manner  as  not  to  be  any  more  subject  to  the  charges 
of  the  succession  which  he  had  accepted,  yet  he  has  nevertheless 
the  right  to  sell  it,  to  make  it  over  by  deed  of  gift,  or  to  dispose  of 
it  by  any  other  title,  for  the  behoof  of  another  person  who  entera 
to  his  rights,  and  who  obliges  himself  to  acquit  the  charges>  Bat 
although  this  heir  has  stripped  himself  of  the  goods  of  the  succes- 
sion, yet  he  remains  still  bound  for  all  the  debts,  and  has  only  his 
recourse  against  the  person  who,  having  got  the  succession,  ought 
to  warrant  him  against  them.^ 

VIIL 

2585.  Right  of  Transmitting  the  Inheritance  to  his  Heir.  —  We 
may  place  in  the  number  of  the  rights  belonging  to  the  heir  that 
of  transmitting,  after  his  death,  the  inheritance  which  had  fallen  to 
him  to  the  persons  who  shall  succeed  to  him,  although  he  had  not 
declared  his  acceptance  of  the  succession,  nor  done  any  act  as  heir. 
This  is  the  right  which  is  called  right  of  transmission,  and  which 
shall  be  explained  in  its  proper  place.^ 

8  L,  1,  D.adUg.  Fak.    See  the  third  title  of  the  fourth  book,  and  the  fourth  title  of  Hit 
fifth  book. 
^  Toto  Hiulo  D.H  Cde  kcertdiiat,  vei  act.  vend, 
^  L,2,C.de  legal,  >  See  the  tenth  eectioii  of  TmiamaHB. 
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2586.  nere  are  same  Rights  which  do  md  go  to  the  Heirs.  — 
We  must  not  reckon  among  the  rights  belonging  to  the  heir  all 
those  which  the  person  had  to  whom  he  succeeds.  For  there  are 
many  rights  which  are  restrained  to  the  persons  themselves,  and 
do  not  go  to  their  heirs.°^ 

X 

2587.  The  Bight  of  the  Heirs  of  Blood  to  the  Goods  appropriated 
to  them  by  Law.  —  It  is  necessary  to  remark  among  the  rights  be- 
longing to  heirs  the  peculiar  right  which  children,  and  other  de- 
scendants and  ascendants,  have  to  a  legitime,  or  certain  portion  of 
the  goods,  which  cannot  be  taken  away  from  them,  and  of  which 
we  shall  treat  in  its  proper  place.*^  And  also  the  right  which  the 
collateral  relations  have,  in  the  provinces  of  France  governed  by 

customs,  to  the  goods  which  are  appropriated  to  them,  and 
cannot  be  disposed  of  to  their  prejudice.® 


XL 

2588.  B^hi  of  Partition  among  Coheirs. —  When  there  are  sev- 
end  heirs,  each  of  them  has  a  right  to  oblige  the  others  to  come  to 
a  partition  of  the  effects  and  charges  of  the  inheritanceJ^ 

XIL 

2589.  Right  of  Accretion  among  Coheirs.  —  In  the  same  case, 
where  there  are  many  heirs,  they  have  among  them  reciprocally 
that  right  which  is  called  right  of  accretion,  which  hath  this  effect, 
that  in  default  of  any  one  of  them  his  right  passes  to  the  others, 
pursuant  to  the  rules  of  this  matter,  which  shall  be  explained  in 
their  proper  place.*i 

XIII. 

2590.  Right  of  Collation  of  Goods.  —  Among  several  coheirs  to 
an  ascendant,  whether  they  succeed  by  right  of  blood  or  be  called 
by  testament,  every  one  has  a  right  to  oblige  his  coheirs,  who  may 
have  received  any  goods  from  this  ascendant  to  whom  they  sue- 

■  See  the  fifth  article  of  the  fint  section. 

■  See  the  third  title  of  the  third  book. 

•  See  the  preface  to  thi«  second  part,  no.  7. 
r  See  the  fourth  title  of  this  first  book. 
^  See  the  ninth  aection  of  TettamenU. 
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ceed,  to  bring  them  in ;  that  is  to  say,  to  put  them  into  the  mass 
of  the  estate,  that  they  may  be  likewise  comprised  in  the  partition. 
This  is  called  the  right  of  collation  of  goods,  which  makes  a  mat- 
ter by  itself,  the  roles  whereof  shall  be  explained  in  its  proper 
title.' 

XIV. 

2591.  Right  of  Reversion.  —  When  ascendants  sncceed  to  their 
descendants,  and  chance  to  have  coheirs,  as  it  happens  in  the  cases 
which  shall  be  explained  in  their  proper  places,'  if  the  said  ascen- 
dants had  made  any  donations  to  their  descendants  to  whom  they 
succeed,  that  which  they  had  given  them  does  not  enter  into  the 
partition,  but  returns  to  them  by  that  right  which  is  called  right  of 
reversion,  which  shall  be  explained  in  its  place.* 


SECTION    VI. 
of  the  several  sorts  of  engagements  of  heirs  or  executors. 

Art.  L 

2592.  Engagement  to  the  Succession  by  the  bare  Effect  of  Accepi^ 
ance. —  The  heir,  whether  it  be  the  heir  at  law  or  heir  by  tes- 
tament, who  has  accepted  of  this  quality,  or  who  has  done  any  act 
which  makes  him  heir,  as  shall  be  explained  in  the  first  section  of 
the  third  title,  enters  into  a  general  engagement,  which  obliges  him 
to  all  the  consequences  of  this  quality  of  heir,  and  to  all  the  charges 
of  the  inheritance,  by  the  bare  effect  of  his  acceptance.  For  the 
act  which  makes  him  heir  is,  as  it  were,  a  contract  between  him 
and  the  persons  to  whom  this  quality  may  oblige  him,  by  which 
he  takes  the  goods  on  condition  to  acquit  the  charges.* 

IL 

2593.  Several  Sorts  of  Engagements  of  Heirs.  —  The  engage- 
ments of  heirs  are  of  several  sorts,  in  the  same  manner  as  the 
charges  of  the  inheritance.     And  in  order  to  understand  aright  the 

^  See  the  fourth  title  of  the  second  book. 
*  See  the  first  section  of  the  second  title  of  the  second  book. 
*■  See  the  third  section  of  the  same  second  title  of  the  second  book. 
■  L.  Ay  D.  qmb.  ex  caus.  in  pass.  eat. ;  —  /.  3,  inf.  eod. ;  — /.  5,  f  2,  Z>.  (i!f  oUiy,  et  acLf^-^ 
\  5,  £ut.  de  dbUff,  ^ita  qmu.  ex  amtr.  wuc.    See  the  fint  article  of  the  eighth  sectioo. 
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nature  of  each  engagement,  and  the  order  of  them  all,  it  will  be 
neoeasary  to  make  the  following  distinctions.^ 

IIL 

2994.  T%e  First  General  Engagement  for  all  the  Charges  of  the 
hkeritance.  —  The  first  engagement  of  an  heir  or  executor  is  that 
general  and  indefinite  obligation  which  he  contracts  with  all  those 
who  may  have  any  demand  on  the  inheritance,  although  he  be 
ignorant  who  those  persons  are  and  what  their  demands  are ;  and 
that  even  although  the  goods  of  the  succession  be  not  sufficient  to 
satisfy  them  all,  unless  he  has  taken  the  precaution  which  has 
been  mentioned  in  the  fifth  article  of  the  fifth  section.® 

IV. 

2595.  All  the  Particular  Engagements  are  reduced  to  Two  Kinds. 
—  All  the  particular  engagements  which  may  be  comprised  under 
this  general  and  indefinite  obligation  are  distinguished  into  two 
kinds,  which  include  them  all  without  exception.  The  first  is,  of 
those  which  the  person  to  whom  the  heir  succeeds  may  impose 
upon  him ;  and  the  second  is,  of  all  those  which  are  independent 
of  the  will  of  the  said  person.  Thus,  the  legacies  are  of  the  first 
of  these  two  kinds ;  and  the  passive  debts  of  the  deceased,  that  is, 
those  which  are  owing  by  him,  are  of  the  second  kind.^ 

V. 

2596.  Several  Charges  which  may  be  imposed  on  the  Heir.  —  The 
charges  which  one  may  impose  on  his  heir  or  executor  are  of 
several  sorts,  such  as  legacies  and  donations  made  in  view  of 
death,  which  we  shall  treat  of  in  the  fourth  book ;  substitutions 
and  fiduciary  bequests,  which  shall  be  the  subject-matter  of  the 
fifth  book;  and  all  other  dispositions  which  the  deceased  may 
have  made,  and  which  put  his  heir  under  some  engagement ;  such 
as  that  which  may  regard  any  restitutions  to  be  made  by  him,  his 
funeral  expenses,  if  he  has  given  any  directions  about  them,  and 
others  of  the  like  nature.® 


^  See  the  following  articles. 

*  This  is  a  conseqaence  of  the  first  article.    L.  8,  D.  de  acqtnr.  vel  omit,  hotrtd. 

'  There  can  be  no  enjcraj^ment  bat  what  belongs  to  one  or  other  of  these  two  kinds. 

*  See  the  fourth  and  fifth  books,  and  the  eleyenth  section  of  this  title. 
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VL 

2597.  Charges  to  which  ihe  Heir  is  liable^  although  the  Deceased 
has  not  expressly  obliged  him  to  them,  —  The  charges  to  which  the 
heir  or  executor  is  liable,  although  the  person  to  whom  he  succeeds 
has  ordered  nothing  concerning  them,  are  likewise  of  several  sorts ; 
such  as  the  debts  owing  by  the  deceased,  whether  he  owed  them 
upon  the  account  of  his  own  affairs,  or  for  other  persons  for  whom 
he  was  bound ;  the  duties  of  the  lands  and  tenements  which  aie 
part  of  the  inheritance ;  the  debts  and  other  charges  of  the  sue* 
cessions  which  the  deceased  may  have  inherited ;  the  repaiatioii 
of  the  damages  which  he  may  have  been  the  cause  of  through 
some  fault,  or  other  means ;  the  funeral  expenses ;  and  all  oUier 
engagements  whatsoever,  either  of  the  person  or  the  goods  of  the 
deceased,  which  may  affect  his  inheritance,  although  he  has  not 
obliged  his  heir  to  them  expressly  by  any  disposition*' 

VIL 

2598.  Tiffo  Sorts  of  Engagements  of  the  Deceased^  which  do  not 
pass  to  the  Heir. —  As  we  must  not  comprehend  indifferently  on- 
der  the  goods  of  a  succession  all  that  may  have  belonged  to  the 
deceased  person  to  whom  the  heir  or  executor  succeeds,  as  has 
been  said  in  the  fifth  article  of  the  first  section ;  so  neither  must 
we  indifferently  reckon  among  the  engagements  of  the  heir  or  ex* 
ecutor  all  those  which  the  deceased  may  have  been  under:  for 
there  are  two  sorts  of  engagements  which  end  with  the  person, 
and  which  do  not  pass  to  his  heirs,  as  will  appear  in  the  two  fol- 
lowing articles.' 

VIII. 

2599.  The  First  Sort  of  Engagements  which  do  not  pass  to  the 
Heir. — The  first  sort  of  engagements  which  do  not  pass  to  the  heirs 
or  executors  of  the  deceased  contains  certain  functions  which  the 
public  order  of  society  requires  that  some  persons  should  be  en- 
gaged in,  whether  they  will  or  not.  Thus,  the  engagement  of 
those  who  are  called  to  the  offices  of  sheriff,  consul,  collector,  and 
to  other  offices  which  are  called  municipal  offices,  or  to  the  ad- 

^  These  chai^ges  aro  eatily  understood  of  themBelves,  and  that  which  may  haye  anj 
difficultj  in  it  shall  be  explained  in  its  proper  place^  See  the  sixteenth  article  of  the  flnt 
section,  and  the  tenth  section  of  this  title. 

K  See  the  two  following  articles. 
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minintration  or  government  of  a  hospital,  or  any  other  endowment 
of  charity,  the  engagement  of  a  tutor  or  guardian,  the  commis- 
sions that  are  appointed  for  functions  which  the  order  of  justice 
makes  necessary,  such  as  those  persons  into  whose  hands  litigious 
goods  are  sequestered,  and  others  of  the  like  nature,  are  so  many 
engmgements,  the  exercise  of  which  ends  by  the  death  of  the  per- 
sons who  were  chosen  for  the  said  functions.^  For  they  are  of 
snch  a  nature,  that  the  heir  or  executor  may  either  be  incapable 
of  them,  or  may  have  some  privilege  which  may  exempt  him  from 
them.  But  although  these  charges  do  not  pass  to  the  heirs  or  ex- 
ecatoTS,  and  they  cease  upon  the  death  of  those  who  are  engaged 
in  them,  yet  the  heirs  or  executors  will  be  liable  for  the  conse- 
quences which  may  regard  them,  according  to  the  rules  which  have 
been  explained  in  another  place.^ 

IX. 

2600.  Tlie  Second  Sort  of  Engagements  which  do  not  go  to  the 
Heir. —  The  second  sort  of  engagements  which  do  not  pass  to  the 
heiis  or  executors  contains  some  of  those  into  which  people  can- 
Bot  enter  but  voluntarily,  and  by  mutual  consent  of  all  parties,  and 
which  are  such  that  the  parties  concerned  choose  reciprocally  one 
another  upon  some  considerations  which  are  limited  to  their  persons. 
Thus,  persons  who  give  to  their  attorneys  or  agents  the  charge 
either  of  all  their  affairs  in  general,  or  of  some  affair  in  particular, 
and  the  attorneys  or  agents  who  accept  of  this  charge,  enter  into 
a  voluntary  and  mutual  engagement,  by  the  trust  and  confidence 
which  they  have  in  one  another.^  Thus,  those  who  enter  into 
partnership  together,  whether  it  be  a  partnership  of  all  their  goods, 
or  a  particular  partnership  for  carrying  on  any  trade  or  commerce, 
form  among  themselves  a  voluntary  tie  or  engagement,  in  prospect 
of  the  advantages  which  they  may  reap  from  one  another  by  the 
industry,  fidelity,  and  other  qualities  that  each  of  them  considers 
in  the  other."  Likewise  those  who,  having  some  differences  with 
one  another,  agree  to  refer  the  matter  to  arbitrators,  may  perhaps 
take  this  way  of  adjusting  matters,  only  because  of  the  particular 
friendship,  or  other  considerations,  which  they  may  perhaps  have 

^  See  the  fifth  article  of  the  sixth  section  of  Tutors.    Sec  the  title  of  SpidicSy  Direc- 
tort,  &c. 

*  See  the  fifth,  sixth,  seveiith,  and  eighth  articles  of  the  foarth  section  of  Tutors. 

'  See  the  sixth  article  of  the  foarth  section  of  Proxies. 

"  See  the  fourteenth  article  of  the  fifUi  section  of  Pqrtnership. 

VOL.  II.  9 
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one  for  the  other.*'  So  that  in  all  these  cases  the  engagements  of 
the  one  towards  the  other  are  founded  upon  motives  which  are 
limited  to  the  persons :  for  which  reason  it  is  just  that  their  ties 
and  engagements  should  end  by  their  death.  But  their  heirs  or 
executors,  in  the  same  manner  as  those  of  tutors,  are  bound  for  all 
the  consequences  which  may  regard  them,  pursuant  to  the  roles 
which  have  been  explained  in  their  proper  places.® 


SECTION    VII. 

of  the  enoaoements  which  mat  be  imposed  pn  an  heir  ok 
executor,  and  by  what  kind  of  dispositions. 

Art.  L 

2601.  Charges  which  may  he  imposed  an  an  Heir.  —  One  may 
impose  on  an  heir,  whether  he  be  heir  by  testament  or  heir  at  law, 
all  those  kinds  of  charges  which  have  been  mentioned  in  the  fifth 
article  of  the  foregoing  section,  and,  in  general,  all  manner  of 
charges  without  distinction ;  provided  they  be  possible,  honest, 
and  lawful.  For  whatever  is  impossible,  or  contrary  to  good  man- 
ners  and  decency,  or  is  declared  to  be  unlawful  by  any  law,  the 
same  can  be  of  no  force  to  oblige  any  one.* 

IL 

2602.  By  what  Dispositions  the  said  Charges  may  be  imposed.  — 
All  the  charges,  in  general,  which  may  be  imposed  on  heirs  or  ex- 
ecutors,  are  regulated  by  two  sorts  of  dispositions.  One  is,  of 
those  which  are  called  dispositions  in  view  of  death,  which  are 
revocable,  and  which  have  not  their  effect  but  by  the  death  of  the 
person  who  has  made  the  disposition,  such  as  testaments,  codicils, 
and  donations  made  in  view  of  death ;  which  comprehends  lega- 
cies, fiduciary  bequests,  substitutions,  and  whatever  else  may  be 
ordained  by  these  sorts  of  dispositions.  The  other  kind  is  of 
those  which  are  irrevocable,  such  as  donations  which  are  to  have 
their  effect  in  the  lifetime  of  the  donor,  and  other  acts  of  the  same 
nature,  which  may  contain  some  engagement  that  one  imposes  on 

^  See  the  sixth  article  of  the  first  section  of  Compromises. 

^  See  Uie  sixth  section  of  Partnenhip^  the  sixth,  seventh,  and  eighth  articles  of  the 
foorth  section  of  Proxies^  and  the  sixth  article  of  the  first  section  of  Compromiset, 
*  Nov.  22,  c.  2 ; — /.  5,  D,  test,  quemad.  aper.; — /.  185,  D.  de  rtg.jur. 
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heir.  Thas,  for  example,  he  who  in  his  lifetime  should  make 
a  donation  of  a  house,  or  other  tenement,  may  by  the  same  con- 
tract charge  his  heir  or  executor  to  suffer  after  his  death  a  service 
on  another  house  or  tenement,  which  is  part  of  his  inheritance,  for 
the  behoof  of  the  said  house  or  tenement  which  he  had  made 
orer  by  deed  of  gift,  not  being  willing  to  subject  himself  to  that 
sernce  during  his  own  lifetime.  Thus,  one  may  make  a  contract 
for  founding  a  college,  or  hospital,  the  execution  whereof  should 
not  commence  till  after  the  death  of  the  founder,  although  the  con- 
tzact  be  irrevocable.^ 

III. 

2603.  What  these  Dispositions  ought  to  be.  —  To  oblige  the  heir 
€ft  executor  to  the  performance  of  the  charges  which  the  person 
to  whom  be  succeeds  has  a  mind  to  impose  upon  him,  it  is  neces- 
saiy  that  the  dispositions  by  which  the  said  charges  are  enjoined 
be  such  as  may  have  effect  And  in  order  to  give  them  their 
eflfect,  it  is  necessary  that  they  be  made  according  to  the  rules 
which  follow.  After  which  they  are  in  the  place  of  laws  to  the 
heir  or  executor.* 

IV. 

2604.  First  Rule^  that  the  Persons  who  dispose  be  capable  of 
disposing.  —  The  first  rule  for  the  validity  of  the  dispositions 
which  contain  the  charges  that  are  imposed  on  heirs  or  executors 
is,  that  the  said  dispositions  be  made  by  persons  who  have  power 
to  make  them,  and  in  whom  the  liberty  of  disposing  does  not 
meet  with  any  obstacle,  by  their  being  under  any  of  the  incapaci- 
ties which  have  been  explained  in  the  second  section,  or  others 
which  shall  be  explained  in  their  proper  places.^ 

V. 

2605.  Second  Rule,  that  the  Persons  who  are  to  receive  the 
Benefit  thereof  be  not  incapable  of  it.  —  We  may  lay  it  down  as  a 
second  rule,  that  the  dispositions  by  which  any  charge,  imposed 
on  an  heir  or  executor,  in  favor  of  some  person,  such  as  a  legacy, 
a  fiduciary  bequest,  and  others  of  the  like  kind,  ought  to  be  made 
in  favor  of  persons  capable  of  receiving  these  sorts  of  benefits.* 

^  This  if  a  conseqaence  of  the  preceding  article.  ^  See  the  following  articles. 

'  See  the  second  section  of  TettamentM. 

*  We  cannot  gire  to  those  whom  the  laws  haye  made  incapable  of  receiying.    See  the 
tecopd  section  of  TettamaUM. 
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VI. 

2606.  Third  Rule,  that  the  Dispositions  be  made  in  due  Form.  — - 
The  third  rule  is,  that  the  said  dispositions  be  made  according  to 
the  form  prescribed  by  law.  Thus,  as  to  dispositions  made  in 
view  of  death,  it  is  necessary  to  observe  therein  the  number  of 
witnesses,  and  the  other  formalities,  which  shall  be  explained  in 
their  places/  So,  likewise,  as  for  dispositions  which  are  to  take 
effect  in  the  lifetime  of  the  parties,  it  is  necessary  that  they  be 
such  as  the  laws  prescribe.  As  if  it  is  a  donation  which  is  to  take 
effect  in  the  lifetime  of  the  donor,  it  is  necessary  that  it  should  be 
accepted  by  the  donee,  and  registered.' 

VII. 

2607.  Fourth  Rule^  that  the  Dispositions  do  not  exceed  ike 
Bounds  prescribed  by  Law.  —  The  fourth  rule  is,  that  the  charges 
imposed  by  the  said  dispositions  do  not  exceed  the  bounds  which 
the  laws  have  set  to  the  liberty  of  disposing,  in  order  to  preserve 
to  the  heirs,  whether  they  be  instituted  by  testament,  or  succeed 
to  an  intestate,  the  portion  of  the  goods  of  the  succession  which 
the  law  has  reserved  to  them.  Thus,  the  testator  cannot,  by  any 
charge  or  imposition  whatsoever,  diminish  the  legitime  of  his 
children  or  parents.  Thus,  in  the  provinces  of  France  which  are 
governed  by  the  Roman  law,  the  testator  cannot  bequeath  above 
three  fourth-parts  of  the  estate  which  he  leaves  behind  him ;  and 
the  heir  or  executor  may  get  the  legacies  to  be  reduced,  so  as  that 
there  may  remain  to  him  at  least  one  fourth  part  of  the  succession. 
And  the  fiduciary  bequests  have  likewise  their  bounds.^  And  in 
the  provinces  of  France  which  have  their  particular  customs,  one 
cannot  bequeath  more  than  what  the  said  customs  allow  o£ 

VIII. 

2608.  Difference  between  thai  which  is  defective  by  the  Fourth 
RulCj  and  that  which  is  so  by  the  others.  —  Thejre  is  this  difference 
between  the  dispositions  which  are  defective  by  one  of  the  first 
three  rules  which  have  been  just  now  explained,  and  those  w^hioh 
are  contrary  to  the  fourth ;  that  these  are  not  altogether  null  for 
having  exceeded  the  bounds  of  the  liberty  which  every  one  has  to 

^  See  the  third  section  of  Testaments^  and  the  first  section  of  Codicils. 
S  See  the  second  and  fifteenth  articles  of  the  first  section  of  Donations. 
^  See  the  title  of  the  Legitime,  that  of  the  Falddiau  Portion^  and  that  of  the  TreibtUimme 
Portion. 
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dispose,  but  are  reduced  within  the  said  bounds;  and  that  the 
dispositions  which  are  made  contrary  to  one  of  the  three  other 
rules,  that  is,  either  by  persons  who  have  not  the  power  of  making 
them,  or  in  favor  of  persons  who  are  not  capable  of  receiving  any 
benefit  by  them,  or  if  they  are  defective  in  some  formality,  the 
want  whereof  is  sufficient  to  annul  them,  such  dispositions  have 
no  effect  at  all,  and  are  noways  obligatory.^ 

IX 

2609.  The  Detail  of  what  Particulars  relate  to  these  Four  Rules 
shall  be  explained  in  its  proper  Place.  —  All  these  causes,  which 
may  either  annul  testaments  and  other  dispositions,  or  hinder 
them  from  having  their  entire  effect,  shall  be  explained  in  their 
proper  places.^  And  it  is  sufficient  here  to  give  this  short  view  of 
these  general  principles,  and  to  observe  their  order. 

2610.  J^  what  Manner  these  Dispositions  ought  to  be  performed. 
—  When  the  charge  imposed  upon  the  heir  or  executor,  whether 
it  be  a  legacy  or  any  other  charge,  ought  to  have  its  effect  either 
in  whole  or  in  part,  he  ought  to  perform  it  in  the  manner  pre- 
scribed him  by  the  testament  or  other  disposition.  And  if  there 
arise  any  difficulties  concerning  it,  they  are  to  be  decided  by  the 
rules  which  shall  be  explained  in  their  proper  place.™ 


SECTION    VIII. 

op  the  engagements  which  arise  prom  the  quality  of  heir 
or  executor,  although  the  person  to  whom  he  succeeds 
does  not  impose  any. 

Art.  L 

2611.  The  Heir  is  bound  for  all  the   Charges  of  the  Inheritance, 

aUhovgh  they  were  unknown  to  the  Deceased,  —  Every  heir,  whether 

he  be  heir  at  law  or  instituted  by  a  testament,  who  accepts  an 

inheritance,  engages  himself  thereby  to  all  the  charges  of  the  in- 

'  This  ifl  a  consequence  of  the  four  preceding  articles. 
•  See  the  places  referred  to  on  the  fourth,  fifth,  sixth,  and  seventh  articles. 
■  See  the  sixth,  seventh,  and  eighth  sections  of  TestamenU,  and  the  eleventh  section 
of  the  same  title. 

9* 
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heritance  without  distinction,  and  even  to  those  which  perhaps  the 
person  to  whom  he  succeeds  was  ignorant  of.  And  as  he  has  all 
the  effects,  and  all  the  rights  of  the  inheritance,  even  those  which 
have  fallen  to  it  since  the  death  of  the  person  to  whom  he  sue* 
ceeds,  so  he  is  also  bound  for  all  the  charges  which  have  hap- 
pened since  the  said  death.* 

IL 

2612.  For  the  Charges  of  the  Inheritances  which  had  fallen  to  the 
Person  to  whom  he  succeeds.  —  If,  in  the  succession  which  passes  to 
an  heir  or  executor,  there  happens  to  be  other  successions  which 
the  deceased  or  his  authors  had  inherited,  all  the  charges  of  those 
several  successions  are  confounded  and  united  in  the  person  of 
this  heir  or  executor,  and  he  becomes  liable  for  them  all.^ 

IIL 

2613.  For  the  Substitutions  or  Fiduciary  Bequests^  with  which 
the  Deceased  was  charged.  —  If  there  are  any  goods  in  a  succession 
which  are  subject  to  some  fiduciary  bequest  or  substitution,  with 
which  the  deceased  or  his  authors  had  been  charged,  the  heir  or 
executor  will  be  bound  to  restore  them  to  the  persons  who  shall 
appear  to  have  the  right  to  them  when  the  cases  thereof  shall 
happen.® 

IV. 

2614.  For  all  other  Charges^  Claims^  and  Demands  on  the  Suc- 
cession. —  The  heir  or  executor  is  bound  in  general,  and  without 
distinction,  for  all  the  debts  owing  by  the  deceased,  and  for  all 
other  kinds  of  charges  whatsoever,  and  for  the  claims  and  de- 
mands which  creditors  or  others  may  have  against  the  deceased, 
or  on  the  goods  of  the  inheritance.* 

V. 

2616.  For  the  Damages  occasioned  by  any  Offence  or  Crime  of  the 
Deceased.  —  We  must  reckon  among  the  charges  for  which  the 
heir  or  executor  is  bound,  although  the  deceased  may  have  ordered 

■  See  the  second  article  of  the  fifth  section,  the  first  article  of  the  sixth  section,  and  the 
second  article  of  the  following  section. 
•*  See  the  sixteenth  article  of  the  first  section. 
^  See  the  title  of  Substitutions,  in  the  fifth  book. 
^  L.  2,  C.  de  hoarecL  act.    See  the  following  section. 
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nothing  abont  them,  the  restitution  and  satisfaction  which  the  de- 
oeaaed  may  owe  for  damages  he  has  done  by  some  crime  or  of- 
fence.*    This  shall  be  the  sabject-matter  of  the  tenth  section. 

VL 

2616.  For  the  Debts  which  are  payable  only  after  his  Death.  — 
We  may  likewise  place  in  the  same  rank  the  debts  which  could 
not  be  demanded  from  the  deceased  during  his  lifetime ;  as  if  he 
had  bound  himself  for  a  sum  of  money  which  was  not  to  be  paid 
till  after  his  death ;  or  if  the  person  who  was  surety  for  him,  hav- 
ing paid  the  debt  after  his  death,  demands  his  reimbursement 
from  the  heir  or  executor,  which  he  could  not  demand  firom  the 


VIL 

2617.  For  the  Funeral  Expenses.  —  Lastly,  the  heir  or  executor 
is  bound  for  the  funeral  expenses  of  the  person  to  whom  he  suc- 
ceedsy*  which  shall  be  the  subject-matter  of  the  eleventh  section. 

A  Table  of  the  Plan  of  the  Rights  and  Chaboes  of  Heirs 

OR  Executors. 

2618.  We  must  add  here,  by  way  of  conclusion  or  recapitula- 
tion of  this  and  the  three  foregoing  sections,  that,  as  has  been 
remarked  in  the  preamble  to  the  fifth  section,  we  have  endeavoured 
to  lay  down  in  these  four  sections,  as  it  were  in  a  plan,  a  general 
idea  of  the  rights  of  heirs  and  executors,  and  of  their  engagements, 
in  which  one  might  see  them  altogether,  and  in  order,  without 
adding  the  detail  of  the  rules  of  all  those  different  matters  which 
onght  to  be  explained  in  different  places.  And  it  is  now  ne- 
cessary that  we  should  subjoin  here  a  summary  view  of  the  said 
rights  and  engagements,  as  it  were  in  a  table  of  the  said  plan,  and 
there  mark  the  places  where  the  peurticular  rules  relating  to  each 
matter  are  to  be  met  with.  Some  may,  perhaps,  think  that  it 
would  have  been  more  proper  to  have  placed  this  table  at  the 
head  of  the  fifth  section,  immediately  after  the  remark  which  is 
there  made;  but  we  have  judged  it  more  convenient  that  we 
should  first  explain  the  said  rights  and  engagements,  in   order 

*  See  th«  tenth  section. 

^  L.7t  D.  de  reb.  <nttk.jud.  poaid. ; — d.  L  inf. 

t  See  the  eleveoth  sectioiL 
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to  avoid  confusion  and  obscurity,  being  persuaded  that  this  table 
will  be  more  easily  understood  here,  after  the  reading  of  those 
four  sections,  than  it  would  have  been  had  it  been  placed  befoce 
them. 

The  Rights  of  Heirs  and  Executors^  and  the  Places  where  they  are 

treated  of. 

1.  The  right  of  accepting  or  renouncing  the  inheritance,  which 
includes  the  right  of  deliberating.  See  the  first  section  of  the  sec- 
ond title  of  this  first  book,  and  the  third  title  of  the  same  book. 

2.  The  right  of  accepting  the  succession  with  the  benefit  of  an 
inventory.     See  the  second  title  of  the  same  book. 

3.  The  right  of  a  legitime,  for  the  heirs  to  whom  it  is  due.  See 
the  third  title  of  the  third  book. 

4.  The  right  of  getting  the  legacies,  fiduciary  bequests,  and  sub- 
stitutions reduced  to  what  is  regulated  by  the  law.  See  the  third 
title  of  the  fourth  book,  and  the  fourth  title  of  the  fifkh  book. 

5.  The  right  of  selling,  or  making  over  by  deed  of  gift  to  others, 
the  inheritance,  or  disposing  of  it  otherwise.  See  the  seventh 
article  of  the  thirteenth  section  of  this  title,  the  second  article  of 
the  fourth  section  of  the  Contract  of  Sale,  and  the  twenty-fourth 
and  twenty-fifth  articles  of  the  tenth  section  of  the  same  title. 

6.  The  right  of  transmitting  the  succession  to  their  heirs.  See 
the  tenth  section  of  Testaments, 

7.  The  rights  of  coheirs  to  come  to  a  partition  of  the  inherit- 
ance among  them.     See  the  fourth  title  of  this  first  book. 

8.  The  right  of  accretion  among  the  coheirs.  ,See  the  ninth 
section  of  Testaments. 

9.  The  right  of  collation  of  goods  among  coheirs.  See  the 
fourth  title  of  the  second  book. 

10.  The  right  of  reversion  to  those  who  ought  to  have  it.  See 
the  third  section  of  the  second  title  of  the  second  book. 

Charges  imposed  upon  the  Heir  or  Executor  by  the  Will  of  the 
Person  to  whom  he  succeeds^  and  the  Places  where  they  are 
treated  of 

1.  The  charge  of  paying  the  legacies.  See  the  second  title  of 
the  fourth  book. 

2.  The  charge  of  restoring  fiduciary  bequests.  See  the  said  sec- 
ond title  of  the  fourth  book,  and  the  third  title  of  the  fifth  book. 

3.  The  charge  of  executing  all  the  other  dispositions  of  the  per- 
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Km  to  whom  the  heir  succeeds.  See  the  eleventh  section  of 
Testaments^  and  the  title  of  Legacies^  and  that  of  Substitutions^ 
both  direct  and  fiduciary. 

Ckarges  of  the  Heir  or  Executor  which  are  independent  of  the  Will 
of  the  Person  to  whom  he  succeeds^  and  the  Places  where  they 
are  treated  of 

L  The  charge  of  acquitting  the  debts  due  from  the  succession, 
mnd  whatever  else  may  be  due  from  the  heir  or  executor.  See  the 
following  section. 

2.  The  charge  of  acquitting  the  damages  occasioned  by  any 
crime  or  offence  of  the  person  to  whom  the  heir  succeeds.  See 
the  tenth  section  of  this  title. 

3.  The  charge  of  acquitting  the  funeral  expenses.  See  the 
eleventh  section  of  this  title. 


SECTION    IX. 

IN  WHAT  MANNER  THE  HEIRS  OR  EXECUTORS  ARE  BOUND  FOR  THE 
PASSIVE  DEBTS,  AND  FOR  ALL  THE  OTHER  CHARGES  OF  THE  IN- 
HERITANCE. 

2619.  Although  all  the  articles  of  this  section  make  mention  of 
no  other  charges  in  particular  besides  the  passive  debts,  that  is, 
the  debts  owing  by  the  deceased,  yet  the  rules  which  are  here 
explained  ought  to  be  applied  to  the  other  sorts  of  charges,  such 
as  legacies  of  different  kinds  of  things,  funeral  expenses,  and  all 
others.  For  there  are  none  of  them  which  may  not  be  converted 
into  passive  debts  by  reducing  their  estimation  to  a  certain  sum  of 
money,  if  the  heirs  or  executors  fail  to  acquit  them.*  Thus,  the 
rales  of  this  section  are  common  to  all  the  kinds  of  charges  of  an 
inheritance,  according  as  they  may  be  applied  to  them. 

Art.  L 

2620.  Divers  Kinds  of  Charges.  —  We  must  comprehend  under 
these  words  of  passive  debts  and  charges  of  an  inheritance  which 
the  heir  or  executor  is  bound  to  acquit,  not  only  all  that  was 
owing  by  the  deceased  upon  his  own  account,  and  all  that  which 

*  L.  72,  D.  dk  verb.  oU.    See  tho  first  article  of  the  eighth  Mction  of  Legacies. 
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he  has  imposed  on  his  heir  or  executor,  but,  in  general,  aU  the 
rights  whidi  may  affect  the  inheritance.* 

n. 

2621.  T%e  Beir  is  botmd  for  the  Debts^  dUhough  they  exceed  ike 
Value  of  the  Goods  of  the  Liheritance.  —  The  heir  or  executor  who 
accepts  the  inheritance  purely  and  simply,  that  is  to  say,  who  does 
not  take  the  benefit  of  an  inventory,  of  which  mention  has  been 
made  in  the  fifth  article  of  the  fifth  section,  is  bound  indefinitely 
and  without  distinction  for  all  the  debts  owing  by  the  deceased, 
and  for  all  the  other  charges  of  the  inheritance,  whatever  sum  they 
may  amount  to,  and  although  they  exceed  very  far  the  value  of 
the  goods  of  the  inheritance.  For  it  depended  only  on  him,  either 
not  to  accept  the  succession  at  all,  or  to  take  the  benefit  of  an 
inventory.  And  having  entered  to  the  inheritance  without  this 
precaution,  he  has  engaged  himself  irrevocably  for  all  the  chargesi 
whatever  they  are.** 

in. 

2622.  Three  Sorts  of  DebtSj  those  which  are  merely  PersamJ^ 
those  which  have  a  Mortga^ge^  and  those  which  a/re  Privileged."^ 
The  engagements  of  heirs  or  executors  for  the  passive  debts  are 
different,  according  to  three  different  kinds  of  debts.  The  first  is 
of  those  which  are  called  purely  personal :  the  second  is  of  those 
which  have  a  mortgage  for  their  security :  and  the  third  is  of  those 
which  are  privileged.  We  must  distinguish  these  three  different 
sorts  of  debts,  in  order  to  distinguish  likewise  the  rights  of  the 
creditors  against  the  heir  or  executor,  and  the  different  engage- 
ments which  the  heir  is  under  to  the  creditors.® 

IV. 

2623.  Definition  of  these  Three  Kinds  of  Debts,  —  The  purely 
personal  debts  are  those  which  consist  only  in  a  bare  promise,  or 
other  title  or  security,  which  obliges  only  the  person  of  the  debtor,* 
without  having  any  mortgage  or  privilege  on  any  part  of  his 
estate.     The  hypothecary  debts  are  those  for  the  security  of  which 

*  All  these  different  charges  are  acquitted  bj  the  heirs  according  to  the  roles  whidi 
shall  be  explained  in  this  section. 
^  L.  8,  D.  de  acquir.  vd  omitt,  hared, 
^  See  the  following  articles. 
«>  S  l,InMt.deaci.;—l.25,D.deMg.eiacl» 
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the  creditor  has  a  mortgage.*  And  the  privileged  debts  are  those 
which  have  some  of  the  privileges  that  have  been  explained  in  the 
fifth  section  of  Paums  and  Mortgages. 

V. 

2624.  Preference  of  the  Creditors  of  the  Deceased  to  those  of  the 
Beir^  m  the  Ooods  of  the  Biheritance.  —  The  creditors  of  the  de- 
ceased for  debts  pnrely  personal,  such  as  those  who  are  called  cred- 
itors by  bond  or  note,  that  is,  who  have  only  a  bare  promise  under 
the  debtor's  hand,  and  in  general  all  those  who  had  no  mortgage 
on  the  estate  of  the  deceased,  their  debtor,  are  nevertheless  pre- 
fared  in  the  goods  of  the  deceased  before  the  creditors  of  the  heir 
cr  executor,  even  although  they  may  have  mortgages  for  the  se- 
curity of  what  is  owing  to  them.     For  although  the  goods  of  the 
deceased  be  mortgaged  to  the  creditors  of  the  heir,  if  he  had  mort- 
gaged to  them  all  the  goods  which  he  should  acquire  for  the 
fatme,  yet  the  goods  of  this  inheritance  are,  in  the  first  place,  ap- 
pvopriated  for  the  payment  of  the  debts  of  the  deceased,  and  have 
been  transmitted  to  the  heir  only  upon  this  condition,  that  he 
should  acquit  the  debts.     And  it  is  still  with  much  greater  reason 
that  the  creditors  of  the  deceased  are  preferred  who  have  a  mort- 
gage or  privilege  on  those  very  goods.' 

VL 

2625.  Preference  of  the  Creditors  of  the  Heir  to  those  of  the  De- 
ceased, in  the  Goods  belonging  to  the  Heir.  —  The  creditors  of  the 
(feceased,  even  those  who  have  mortgages  for  the  security  of  their 
debts,  have  no  mortgage  on  the  proper  goods  of  the  heir  or  exec- 
utor, until  he  either  engages  his  estate  to  them,  or  they  get  a  sen- 
tence of  condemnation  against  him.  But  this  mortgage,  which 
they  may  have  on  the  estate  of  the  heir,  will  take  place  only  after 
the  mortgage  of  the  proper  creditors  of  the  heir  to  whom  he  had 
engaged  his  estate  before.  For  the  deceased  who  was  their  debtor 
neither  did  nor  could  give  them  a  mortgage  on  the  estate  of  his 
hcir.« 

VII. 

2626.  Creditors  who  have  neither  Mortgage  nor  Privilege  share 
tqually  in  Proportion  to  their  Debts,  —  When  there  are  several  cred- 

*  See  the  second  article  of  the  first  section  of  Pawns  and  Mortgages. 

'  L.^  D.ik  mparat.    See  the  ninth  article. 

<  L.  29,  />.  die  pign.  et  hjfpoUi, ;  —  /.  I,  inf.  C.  comm.  de  legat. 
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itors  of  the  deceased,  who  have  neither  mortgage  nor  privilege  for 
their  debts,  they  come  in  share  and  share  alil^e,  both  in  the  goods 
belonging  to  the  heir,  and  in  those  which  belonged  to  the  deceased, 
and  every  one  receives  his  share  of  them  in  proportion  to  his  debt, 
if  there  are  not  goods  enough  to  satisfy  the  whole  debts.^ 

VIIL 

2627.  The  Creditors  of  the  Deceased  come  in  all  alike  on  the 
Goods  of  the  Heir.  —  If  there  are  creditors  of  the  deceased  who 
had  mortgages,  they  are  paid  out  of  the  effects  which  belonged  to 
their  debtor,  according  to  the  order  of  their  mortgages ;  but  if  the 
goods  of  the  deceased  are  not  sufficient  to  acquit  them,  and 
they  come  upon  the  goods  of  the  heir  for  their  payment,  in  that 
case  they  come  in  jointly  with  the  other  creditors  of  the  deceased 
who  had  no  mortgage.  For  they  have  all  of  them  their  right 
against  the  heir  only  from  the  same  time,  and  from  the  day  that 
he  accepted  the  inheritance.  But  the  creditors  of  the  deceased, 
whether  they  had  mortgages  or  no,  who  first  get  a  mortgage  on 
the  estate  of  the  heir,  whether  it  be  that  he  engages  himself  to 
them  in  this  manner,  or  that  they  obtain  judgment  against  him, 
will  be  preferred  before  the  others  in  the  goods  belonging  to  the 
said  heir.^ 

IX. 

2628.  Separation  of  the  Goods  of  the  Inheritance  from  those  of 
the  Heir.  —  In  all  the  cases  where  there  is  a  competition  between 
the  creditors  of  the  deceased  and  those  of  the  heir,  all  the  creditors 
of  the  deceased  are  preferred  in  the  goods  which  belonged  to  the 
deceased  before  all  the  creditors  of  the  heir.  And  in  order  to  their 
exercising  of  their  right,  they  may  demand  a  separation  of  the  goods 
of  the  inheritance  from  those  which  belong  properly  to  the  heir.^ 

^  L.l^SutLD.de  tribut.  act.    See  the  second  section  of  the  Cession  of  Goods. 

'  L,  2,  inf.,  I.  4,  C.  qm  potior;  —  /.  11,  D. eod.  See  the  two  preceding  articles.  We 
most  not  confound,  in  this  article,  the  right  which  the  creditors  of  the  deceased  have 
against  the  heir,  with  the  mortgage  which  they  hare  on  the  estate  of  the  heir.  For  all  the 
creditors  of  the  deceased,  whether  they  had  mortgages  from  the  deceased  or  not,  acq  aire 
their  right  against  the  heir  the  very  moment  that  he  accepts  the  inheritance,  as  is  said  in 
the  article ;  hut  they  have  each  of  them  their  mortgage  on  the  estate  of  the  heir  only 
from  the  time  that  he  obliges  himself  to  them  in  this  manner,  or  that  he  is  condemned  by 
a  sentence. 

*  L.  2,  C.  de  bon.  auih.jud.  possid.  See  the  title  of  the  Separation  of  the  Goods  of  the  De* 
ceased,  &c.  The  creditors  of  the  heir  have  the  same  preference  on  their  part  as  to  the 
p^oods  belonging  tq  the  heir,  and  may  demaod  this  separation,  as  has  been  remarked  ia 
the  preamble  to  the  same  title  of  the  Separation  qf  Goods. 
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X. 

2629.  The  Heirs  are  bound  personally  for  their  Portions  in  the 
bheriiance^  and  such  of  them  a^  have  the  Goods  which  are  mort' 
gaged  for  a  Debt  are  bound  for  the  whole  Debt.  —  When  there  are 
two  or  more  heirs,  the  creditors  of  the  deceased  ought  to  divide 
their  demands  against  every  one  of  them  according  to  the  portions 
they  have  in  the  inheritance,  and  they  cannot  sue  any  of  them  for 
the  portion  of  the  debt  that  fails  to  the  share  of  the  others,  nor  can 
they  demand  the  whole  debt  from  any  one  of  them  alone.  But 
as  for  the  debts  which  are  secured  by  a  mortgage,  or  which  have 
a  privilege,  the  creditors  may  demand  their  payment  out  of  the 
effects  which  are  subject  thereto,  although  they  have  fallen  to  the 
loft  of  any  one  of  the  heirs  singly.  And  this  is  what  is  meant  by 
the  common  saying,  that  the  heirs  are  bound  for  the  debts  of  the 
smeeession  personally  every  one  for  his  proportion^  and  hypothecarily 
for  ike  wholeJ^  Thus,  the  creditors  preserve  their  rights  entire  on 
the  inheritance,  for  they  exercise  their  mortgage  and  their  privilege 
on  the  goods  which  are  subject  thereto ;  and  they  use  their  right 
against  all  the  other  goods  of  the  succession,  having  an  action 
against  every  one  of  tiie  heirs  according  to  the  share  which  they 
have  in  the  inheritance. 

XI 

2630.  The  Debt  secured  by  Mortgage  or  Privilege  is  divided 
mik  Respect  to  the  Heirs,  —  Although  the  debt  which  is  secured 
by  a  mortgage  or  privilege  is  not  divided  with  respect  to  the  cred- 
itor, and  he  may  demand  the  whole  from  the  heir  who  is  in  pos- 
session of  the  goods  which  are  subject  to  it,  yet  the  debt  is  di- 
vided among  the  heirs :  and  he  who,  being  in  possession  of  the 
effects  which  are  subject  to  the  mortgage  or  privilege,  has  paid  the 
whole  debt,  or  is  sued  for  payment  of  it,  shall  be  indemnified  by 
his  coheirs,  as  shall  be  shown  in  the  article  which  follows." 

XIL 

2631.  How  all  the  Debts  are  divided  among  the  Coheirs.  —  All 
the  debts,  whether  they  be  barely  personal,  or  secured  by  a  mort- 
gage or  privilege,  are  divided  among  the  heirs,  so  as  that  each  of 

■  L.  2,  C.  de  hoTtdit.  act. ;  —  /.  33,  D.  de.  legat.  2.  See  the  twelfth  and  fifteenth  articles 
ofthif  section,  and  the  sixteenth  article  of  the  first  section  of  Pawns  and  Mortgages. 

•  This  is  a  oonseqaence  of  the  foregoing  article.  See  the  following  articles,  and  the 
nxteenth  article  of  Uie  Ant  section  of  Paums  and  Mortgages. 

VOL.  II.  10 
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them  ought  to  bear  his  part  thereof  according  to  the  share  he  has 
in  the  inheritance,  unless  it  be  that  one  of  the  heirs  has  been 
charged  by  the  deceased  to  acquit  the  whole  debt,  or  to  pay  more 
than  his  proportion  of  it  Thus,  the  heir  who  is  sued  for  more 
than  his  proportion  of  a  debt  which  is  purely  personal  cannot  be 
condemned  to  the  creditor  for  more  than  his  share  amounts  ta 
For,  with  regard  to  the  heirs,  it  would  not  be  just  that  one  of 
them  should  be  bound  to  pay  the  portion  of  the  other.  And  as 
for  the  creditor,  he  is  at  liberty  to  seize  upon  the  whole  estate  be- 
fore any  of  the  heirs  take  their  portions  out  of  it,  and  if  he  does  it 
not,  il  is  but  just  that  the  security  which  he  had  on  all  the  goods 
of  the  deceased  for  his  whole  debt  should  follow  the  said  goods, 
and  be  divided  according  as  they  are  divided  But  as  for  the 
debts  secured  by  a  mortgage  or  privilege,  as  it  is  just  that  the 
creditor  should  preserve  his  mortgage  or  his  privilege,  so  he  may 
either  exercise  his  right  on  the  effects  which  are  subject  to  it,  or, 
without  derogating  from  his  security,  he  may  sue  each  heir  for  his 
portion.  And  if  the  heir  who  is  in  possession  of  that  part  of  the 
estate  which  is  subject  to  the  mortgage  or  privilege  is  sued  for 
the  whole  debt,  he  may  have  his  recourse  against  his  coheirs,  who 
shall  indemnify  him,  every  one  according  to  his  share.^ 

XIIL 

2632.  The  Debts  are  divided  among'  the  Coheirs,  even  against 
the  Exchequer.  —  The  Uberty  which  the  heirs  have,  of  dividing 
among  them  the  debts  which  are  purely  personal,  hath  its  effect 
with  respect  to  all  sorts  of  creditors  whatsoever,  and  even  against 
the  exchequer.^ 

XIV. 

2633.  The  Insolvency  of  one  of  the  Heirs  does  not  hinder  this 
Division.  —  The  same  liberty  of  dividing  the  debts  purely  per- 
sonal among  the  coheirs  hath  its  effect  even  in  the  case  where 
one  of  them  may  prove  insolvent.  For  the  creditor  ought  to 
blame  himself  for  not  having  taken  his  security  on  the  whole 
goods  of  the  succession  before  they  were  divided  among  the 
coheirs,*! 

®  L.  2,  C.  ri  tmus  ex  plttr,  hoBrtd.  credit.    See  the  fifteenth  article. 
P  L.  2,  C.  de  fuered.  ad. 
<1  L.  33,  D.  de  legat.  3. 


TIT.  I.  8B0.  Z.]  HEIB8   AND  EXECUTORS.  Ill 

XV. 

2634^  The  Debts  are  divided  accordinff  to  the  Portions  of  the  M- 
keriianee.  —  Seeing  the  debts  are  divided  among  the  coheirs 
accoffdiog  to  the  shares  which  they  have  in  the  inheritance,  it  is 
therefore  upon  this  foot  that  each  of  them  pays  his  proportion  of 
them ;  and  although  it  may  happen  among  coheirs,  that  besides 
their  hereditary  portions,  whether  they  be  equal  or  unequal,  there 
is  some  legacy  or  other  advantage  left  to  one  more  than  to  the 
othersy  yet  he  will  not  be  charged  with  the  debts  but  in  proportion 
to  the  share  which  he  has  in  the  inheritance.' 


SECTION   X. 

OF  THE  ENGAGEHENTS  OP  THE  HEIR  OR  EXECUTOR,  ON  ACCOUNT 
OF  CRIMES  AND  OFFENCES  COMMITTED  BT  THE  PERSON  TO  WHOM 
HE    SUCCEEDS. 

2635.  Although  the  principal  rules  of  the  engagement  of  heirs 
or  executors  for  the  crimes  and  offences  of  those  persons  to  whom 
they  succeed  are  different  according  to  our  usage  firom  what  they 
are  in  the  Roman  law,  yet  it  was  not  proper  to  leave  out  this 
matter  entirely,  it  being  such  an  essential  part  of  the  matter  of 
successions,  and  the  rules  thereof  being  of  such  a  necessary  and 
firequent  use. 

2636.  In  order  to  understand  aright  the  difference  between  the 
Roman  law  and  ours  in  this  matter,  and  to  know  what  are  the 
roles  of  the  Roman  law  which  we  retain,  and  those  which  we 
reject,  it  is  necessary  to  observe  the  principles  thereof,  which 
follow. 

2637.  It  appears  from  the  laws  of  the  Digest,  and  those  of  the 
Code,  which  relate  to  this  matter,  and  which  are  scattered  up  and 
down  in  divers  places,  that,  in  relation  to  the  condemnation  of  the 
heirs  of  those  who  were  guilty  of  crimes  and  offences,  they  made 
one  first  general  distinction  between  offences  which  were  called 
private,  in  which  every  one  could  sue  only  for  his  own  particular 
interest,  such  as  theft,  injury,  and  some  others,  and  the  crimes 
which  they  called  pubUc,  because  all  persons  were  admitted  to 
prosecute  the  offender,  in  order  to  bring  him  to  condign  punish- 

'  L.  1,  C  ti  oertum  pet.    See  the  twelAh  article. 
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ment,  and  even  those  who  had  suffered  no  damage  thereby,  such 
as  the  crimes  of  high  treason,  parricide,  sacrilege,  and  others.* 

2638.  As  to  private  offences,  they  distinguished  in  them  the  satis- 
faction which  was  to  be  made  to  the  person  who  had  suffered  the 
damage,  and  which  is  commonly  called  the  civil  interest,  fironai  tiie 
pecuniary  penalties  to  which  the  offender  was  obnoxious,  over  and 
above  the  reparation  of  the  damage.  Thus,  for  example,  in  theft, 
when  he  whose  goods  were  stolen  did  not  prosecute  the  thief  in 
the  extraordinary  manner  by  an  accusation,  that  is  to  say,  crim- 
inally, as  he  might  have  done  if  he  had  pleased,^  and  be  sued 
him  only  in  a  civil  action,  that  is,  for  his  civil  interest,  or  the  dam- 
age which  he  had  sustained,  and  not  for  the  punishment  of  the 
crime  which  regards  the  public ;  the  reparation  that  was  due  to 
the  injured  party  consisted  in  the  restitution  of  the  thing  which 
was  stolen,  or  of  its  value,  with  damages,  and  he  had  over  and 
above  for  the  pecuniary  penalty  the  quadruple  of  the  value  of  the 
thing  stolen,  if  the  thief  was  taken  in  the  act,  or  the  double  if  he 
was  not  taken  in  the  act®  They  distinguished  likewise  between  the 
cases  where  there  had  been  an  action  brought  against  the  person 
who  was  guilty  of  the  offence  in  his  lifetime,  and  those  where  the 
action  was  only  commenced  after  his  death  against  his  heir.  Ac- 
cording to  these  distinctions,  when  the  offender  had  been  cited 
into  judgment  in  his  lifetime,  if  he  happened  to  die  before  sen- 
tence passed  against  him,  his  heir  was  condemned,  not  only  to 
make  reparation  of  the  damages,  but  also  to  pay  the  pecuniary 
penalty,  according  to  the  nature  of  the  offence,  as  the  double  or 
quadruple  in  the  case  of  a  theft;  and  it  was  judged  that  the 
deceased,  having  been  prevented  by  an  action  which  in  the  event 
appeared  to  be  well  founded,  had  incurred  the  penalty,  and 
that  the  heir  ought  to  pay  it  But  if  there  had  been  no  action 
brought  against  the  deceased,  and  it  was  only  begun  against 
the  heir,  in  that  case  he  was  not  liable  to  the  pecuniary  mulct* 
And  as  for  the  reparation  of  damages,  they  made  another  distinc- 
tion between  the  case  where  the  heir  of  the  offender,  who  was  not 
sued  in  his  lifetime,  reaped  some  advantage  from  the  offence,  as  if 

•  §  1,  Inst,  de  publ.jud. 

^  V.l.  ult.  D.  deftai. ;  — I.  Ib^D.de  condict.  caut.  dot. 

^  S5  et  ^  ult.  Instit.  de  obi.  qua  ex  delict,  nasc. 

^  L.  33,  D.  de  M.  et  act.;  —  /.  58,  eod.;^S  li  «»  /  ^^^'  ^  perpet.  et  tempor.  act.;  — 
/.  164,  D.  de  reg.  jur. ;  —  I.  139,  eod. ;  —  /.  87,  eod.  Seeing  the  heir  of  him  a^inst  whom 
an  action  was  commenced  in  his  lifetime  was  oblij^cd  to  pay  the  pecuniary  mulct,  he  was 
with  much  more  reason  bonnd  to  make  reparation  for  the  damage. 
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the  thing  stolen  was  still  in  being,  and  in  his  possession,  or  if  the 
inheritance  was  anyways  augmented  thereby,  and  the  case  where 
the  inheritance  was  noways  bettered  by  it  In  the  first  case,  the 
heir  who  reaped  advantage  from  the  offence  was  bound  to  restore 
all  the  dear  profit  which  he  had  thereby ;  and  in  the  second  case, 
the  heir  having  no  advantage  by  the  offence,  he  was  not  bound  to 
make  ai^  restitation.* 

2639.  As  for  the  public  crimes,  seeing  there  are  two  sorts  of 
pnmshments,  those  which  affect  the  person  of  the  offender,  such 
as  are  all  corporal  punishments,  the  deprivation  of  an  office,  and 
others  of  the  like  nature,  and  pecuniary  punishments,  such  as 
fines  and  forfeitures,^  and  seeing  it  is  only  the  punishments  of 
this  steond  kind  that  can  pass  to  the  heirs,  the  Roman  law  made 
this  diflkrence  between  the  pecuniary  punishments  of  private 
oflfenoes  and  those  of  public  crimes ;  that  as  to  the  former,  the 
heirs,  as  has  been  already  mentioned,  were  liable  to  them  if  the 
action  was  begun  against  the  offender  himself  in  his  lifetime, 
rnhhoogh  he  died  before  sentence  of  condemnation,  because  the 
death  of  the  offender  in  this  case  did  not  extinguish  the  action  for 
the  offisnce.  But  as  for  the  pecuniary  punishments  of  public 
erimes,  they  did  not  fall  upon  the  heirs,  unless  there  had  been  a 
sentence  of  condemnation  against  the  deceased ;  and  although 
there  had  been  an  accusation  lodged  against  the  offender,  yet  if 
be  died  before  condemnation,  as  his  death  extinguished  the  crime 
itself,  so  likewise  its  consequences  did  not  subsist  any  longer.' 
There  were  only  two  sorts  of  crimes  excepted,  for  which  the  crim- 
inals were  prosecuted  even  after  their  death.  One  was  th6  crime 
of  high  treason,^  and  the  crime  of  those  persons  who,  to  prevent 
their  condemnation,  made  way  with  themselves.*  The  other  sort 
was  of  those  crimes,  the  prosecution  whereof  regarded  chiefly  a 
pecuniary  interest,  such  as  the  embezzling  of  the  public  money, 
extortion,  and  the  crime  of  those  persons  who,  having  been  in- 
tmsted  with  the  administration  of  the  public  money,  detained  part 
of  it  in  their  hands.*     In  the  two  crimes  of  the  first  sort,  it  was 

•  L.  3S^  D.  de  rtg.  jur. ;  —  /.  26,  D.  de  dolo ;  —  /.  44,  D.  de  reg.  jur. ;  —  /.  un.  C  ex  delict, 
iff.  in  quamt.  hatred,  convert.;  —  v.  I.  2,  §  u/f.  D.  vi  bon.  rapt.;  —  v.  I.  4,  in  /.  D.  de  incend. 

naufr.  ;  —  /.  2,  §  uU.  D.  vi  bon.  rap. 
'  L.  20,  D.  de  acauat. ;  —  /.  1,  inf.  D.  de  pamis. 

*  L.20.  D.  de  acauat. ;  —  /.  2,  C  ad.  leg.  Jul.  repet. 
^  V.  d.  I.  20,  D.  de  accusat. ;  —  /.  ult.  D.  ad  leg.  Jul.  maj. 

'  L.  paadt.  C  n  reus  vd  occvu.  mort.fuer. ;  —  toto  tit.  C.  de  bon.  tor.  qui  mart,  tibi  oofue. 
^  L.wk.D.aiUg.  M. pecul. 

10* 


114  THE   CIVIL   LAW*  [PABT  II*  BOOK  I. 

the  nature  of  the  crime  itself  which  demanded  the  prosecution 
thereof  after  the  death  of  the  criminal ;  and  in  the  other  crimes  of 
the  second  sort,  it  was  the  quality  of  the  effect  of  the  crime  which 
caused  a  loss  that  was  necessary  to  be  repaired.  And  it  was  for 
the  same  reason  that,  in  some  other  crimes,  the  consequence  of  the 
pecuniary  interest  made  it  necessary  to  sue  for  the  said  pecuniary 
interest  even  after  the  death  of  the  offender.  Thus,  in  the  crime 
of  adultery,  seeing  the  husband  of  the  wife  who  was  found  gmlty 
of  this  crime  had  a  right  to  his  wife's  portion,  and  that  the  heir  of 
the  wife  could  not  demand  it  back  of  the  husband,  he  was  allowed 
to  bring  proofs  of  his  wife's  adultery,  even  after  her  death.* 
Thus,  the  heir  was  sued  in  relation  to  the  confiscation  of  mer* 
chandise  which  the  exchequer  had  acquired  a  right  to  on  aocoont 
of  the  crime  of  the  deceased,  who  had  defrauded  the  public  of  the 
customs  due  for  the  said  goods.''  Thus,  in  the  case  of  an  heir 
who  had  neglected  to  prosecute  the  murderers  of  the  person  to 
whom  he  had  succeeded,  seeing  the  said  inheritance  was  fcnr  that 
reason  forfeited  to  the  exchequer,  this  pecuniary  interest  therefore 
was  the  cause  why  the  said  heir  was  prosecuted  for  this  neglect 
even  after  his  death.®  Thus,  in  the  crime  of  forgery,  it  was  nece^ 
sary,  after  the  death  of  the  party  accused,  to  prove  the  crime,  in 
order  to  recover  against  the  heir  the  profit  which  he  had  made  by 
the  forgery.P  And  in  these  and  the  like  cases,  seeing,  after  the 
death  of  the  party  accused,  the  prosecution  was  not  for  personal 
punishments  to  be  inflicted  on  the  person  of  the  offender,  but  only 
for  the  pecuniary  interest ;  the  cognizance  thereof  was  therefore  in 
that  case  taken  away  from  the  criminal  judge,  and  left  to  the 
determination  of  the  judge  who  had  cognizance  of  the  civil  inter- 
est, that  being  the  single  matter  in  question  after  the  death  of  the 
offender.*!  We  may  further  observe,  in  relation  to  this  subject,  that 
there  was  in  the  Roman  law  another  sort  of  crime,  for  which  the 
son  of  the  offender  was  prosecuted,  even  although  he  was  not  heir 
to  his  father.  It  was  the  case  where  an  officer  of  the  army,  who 
was  intrusted  with  the  money  appointed  for  the  subsistence  of  the 
soldiers,  died,  having  part  of  the  said  moneys  in  his  hands  which 
he  had  not  accounted  for.'  And  this  was  so  established,  because 
of  the  great  importance  it  was  to  the  public  that  such  moneys 
should  be  secure ;  and  it  is  not  improbable  but  that  this  law  may 

™  L.  ult.  C.  ad  leg.  Jul.  de  adult.  P  Z.  12,  D.  de  lege  Com.JbU. 

■  L.  8,  D.  de  publican.  1  L.  6,  D.  de  publ.  jud, 

^  L.  22,  D.  de  senat.  mlan.; — /.  9,  D.  dejureJUd.  ^  L.  ult.  C.  de  PrimipUo. 
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have  been  founded  on  the  presamption  that  the  children  of  this 
officer  had  reaped  the  benefit  of  the  money,  which  had  been  thas 
diverted  from  its  tnie  use,  and  upon  a  kind  of  equity  in  making 
the  children  as  it  were  sureties  for  their  fathers  in  a  debt  that  is  so 
aingalariy  privileged,  because  of  the  benefits  and  advantages 
which  the  children  have  received  from  their  parents,  even  those 
who  refuse  to  enter  heirs  to  them :  and  the  said  law  may  likewise 
have  had  this  for  its  motive,  to  engage  parents  not  to  be  guilty  of 
an  infidelity  which  might  be  punished  in  the  person  of  their  chil- 
dren. As  to  which  it  may  be  observed,  that,  both  in  the  Roman 
law  and  in  the  usage  of  France,  there  are  crimes  of  which  even 
acme  personal  punishments  pass  to  the  children  of  the  criminals, 
as  in  the  crime  of  treason  and  embezzlement  of  the  public 
money.* 

2640.  We  must  further  observe  upon  what  has  been  said  con- 
cerning the  punishment  of  crimes,  that  in  the  Roman  law  we 
most  not  confound  capital  crimes,  that  is,  those  which  are  pun- 
ished by  natural  or  civil  death,  with  those  crimes  which  were 
called  public  For  there  were  capital  crimes  which  were  not  pub- 
lic, that  is  to  say,  the  accusation  whereof  was  not  permitted  to  all 
persons  indifierently ;  and  there  were  likewise  some  public  crimes 
which  were  not  capital ;  which  it  is  necessary  to  take  notice  of, 
in  order  to  obviate  some  difficulties  which  might  perplex  those  who, 
not  being  sufficiently  instructed  in  these  principles,  might  have  a 
mind  to  inform  themselves  more  fully  in  the  body  of  the  Roman 
law  of  all  this  detail,  which  it  would  be  needless  to  explain  here. 

2641.  To  conclude  these  remarks  on  the  Roman  law  touching 
this  matter,  we  shall  only  add,  that  as  for  the  civil  interest,  and  the 
reparation  of  the  damage  occasioned  by  all  other  crimes,  except 
those  in  which  the  principal  concern  was  a  pecuniary  interest,  as 
has  been  just  now  explained,  the  party  accused  happening  to  die 
before  his  condemnation,  the  crime  was  extinguished ;  and  al- 
though he  had  been  accused  before  his  death,  yet  his  heir,  who 
reaped  no  benefit  by  the  crime,  was  not  liable  to  make  any  satis- 
faction ;  but  it  was  thought  sufficient  to  hinder  the  heirs  of  the 
offenders,  and  of  their  accomplices,  from  reaping  any  benefit 
thereby.* 

*  r.  /.  5,  C.  ad  leg,  Jttl.  majest.  See  the  ordinance  of  Diois,  art.  1 83,  and  that  of  Fhm- 
6m  l^  in  March,  1545,  art.  1. 

'  L.i,  D.de  calum. ;  —  /.  un.  C.  ex  del.  dtf.  in  quant,  hcered.  conven.  See  the  last  of  the 
>tXi  cited  under  the  letter  ^. 


116  THE   CIVIL   LAW*  [PABT  IL  BOOK  L 

2642.  According  to  the  usage  in  France,  which  is  partly  oon- 
formable,  and  partly  opposite,  to  the  Roman  law,  the  heirs  are 
never  subject  to  the  pecuniary  punishments  which  we  call  finesi 
nor  to  forfeitures,  except  when  there  is  a  sentence  of  condemnatioii 
against  the  deceased  from  which  there  lies  no  appeal^  even  al- 
though the  accusation  had  been  brought  against  the  offender  in  bis 
lifetime.  And  all  prosecutions  for  crimes  cease  by  the  death  of 
the  party  accused,  unless  it  be  the  crime  of  treason,  whether  it  be 
against  God  or  man,  duelling,  self-murder,  even  although  there 
was  no  precedent  crime,  and  rebellion  against  justice  with  open 
force,  if  the  person  accused  was  killed  in  the  scuffle."  But  as  for 
the  civil  interest,  and  the  reparation  of  the  damage  occasioned  by  a 
crime  or  offence,  the  heirs  of  the  person  who  has  caused  the  dam- 
age are  bound  for  it  indifferently,  whatever  nature  the  crimes  and 
offences  be  of,  and  without  any  distinction  between  the  cases 
where  the  deceased  himself  has  been  judicially  accused  and  prose- 
cuted, and  the  cases  where  the  action  has  been  brought  only 
against  the  heir :  and  likewise  without  distinguishing  between  the 
cases  in  which  the  heir  has  some  benefit  from  the  crime  or  offencey 
and  those  where  he  reaps  no  manner  of  advantage. 

2643.  This  law  is  so  natural  and  so  just,  that  it  seems  strange 
that  any  persons  should  have  followed  other  rules.  For  aHhongh 
an  heir  does  not  reap  any  manner  of  profit  from  the  crime  of 
the  person  to  whom  he  succeeds,  and  there  has  been  no  accu- 
sation nor  any  action  commenced  against  the  deceased  for  the 
damage  which  he  had  caused ;  yet  it  is  enough  to  oblige  the  heir 
to  repair  the  damage,  that  he  succeeds  to  all  the  effects  of  the  de- 
ceased ;  seeing  he  is  by  that  means  bound  for  all  the  charges,  and 
that  the  said  goods,  which,  being  in  the  possession  of  the  deceasedi 
were  to  be  responsible  for  all  his  engagements,  of  what  nature 
soever,  cannot  pass  but  with  this  condition  to  his  heir,  who  suc- 
ceeds in  the  place  of  the  deceased,  and  represents  him.  And  if  it 
is  just  to  reckon  among  the  charges  of  an  inheritance,  not  only  all 
those  for  which  there  were  express  titles  against  the  deceased, 
such  as  obligations,  promises,  and  others  of  the  like  nature,  but 
likewise  all  those  charges  of  which  there  was  no  title  at  the 
time  of  his  death,  provided  only  that  they  can  be  verified  by 
such   proofs   as   the  law   admits,  it  is  likewise  equally  just  to 

"  See  the  first  article  of  the  twenty-second  title  of  the  ordinance  of  the  month  of  Au- 
gust, 1670. 
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teckon  among  those  chains  the  obligation  which  is  contracted 
by  him  who  causes  any  damage  by  a  crime,  or  an  offence,  see- 
ing be  obliges  himself  as  effectually  by  his  deed  as  by  his  word. 
And  if  his  will  engages  him  when  he  makes  a  promise,  or  obliges 
himself  to  any  one  for  just  causes,  and  which  turn  only  to  the 
adrantage  of  those  to  whom  he  becomes  bound,  it  engages  him 
mnch  more  when  he  does  any  harm  or  damage,  since  by  that  he 
himself,  not  only  to  the  person  to  whom  he  does  the  dam- 
to  repair  it,  but  he  likewise  engages  himself  towards  the  pub- 
to  suffer  the  punishment  which  his  crime  or  offence  may 
So  that,  of  all  the  ways  in  which  it  is  possible  for  one  to 
oblige  himself,  the  validity  of  none  of  them  does  so  much  concern 
both  the  public  and  private  persons,  as  does  that  of  the  engage- 
ment into  whidi  one  enters  by  the  commission  of  crimes  or  of- 
fences ;  since  it  is  of  infinitely  greater  importance  to  the  society  of 
mankind,  and  to  the  particular  persons  who  suffer  the  damages 
occasioned  by  crimes  and  offences,  that  the  said  damages  should 
be  repaired  as  much  as  possible,  than  it  concerns  either  the  public, 
or  private  persons,  that  other  engagements,  even  the  most  lawful, 
should  be  performed. 

2644.  It  follows  from  these  truths,  which  may  be  ranked  among 
the  first  maxims  of  equity,  that  the  heir,  who  by  virtue  of  this 
quality,  being  in  possession  of  all  the  goods  of  the  inheritance,  is 
bound  for  all  the  engagements  of  the  person  to  whom  he  succeeds, 
cannot  be  discharged  from  the  obligation  to  repair  the  damages 
which  the  deceased  has  caused  by  his  crimes  or  offences,  neither 
under  pretext  that  there  accrues  no  benefit  to  the  said  heir,  nor 
because  there  has  been  no  condemnation,  accusation,  or  action 
against  the  deceased.  For  as  to  the  pretext  of  the  heir's  not 
having  reaped  any  advantage,  besides  that  in  the  crimes  where 
the  deceased  did  reap  profit,  such  as  that  of  robbery,  theft,  forgery, 
or  others  of  the  like  kind,  although  the  things  themselves  that 
were  thus  unlawfully  acquired  by  the  deceased  are  not  perhaps 
extant  in  the  inheritance ;  yet  it  is  reasonable  to  presume  that  the 
inheritance  has  been  thereby  increased,  since  it  may  contain  some 
goods  and  effects  which  have  been  purchased  with  the  moneys 
got  by  the  theft  or  robbery.  And  although  the  offence  committed 
by  the  deceased  were  of  such  a  nature  as  never  to  have  yielded 
any  profit,  such  as  the  setting  a  house  on  fire,  murder,  or  other 
crime  of  the  like  kind,  yet  the  advantages  which  the  heir  reaps 
l»y  the  goods  of  the  inheritance  are  to  him  in  lieu  of  a  profit, 
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which  was  bound  for  the  reparation  of  the  damages  occasioned  by 
the  crime  or  offence  of  the  person  whose  estate  be  has :  and  this 
engagement  ought  not  to  be  distinguished  from  the  others.  And 
as  to  the  case  where  there  has  been  no  demand  made  against  the 
deceased,  it  is  true,  that  where  the  reparation  of  the  damage  has 
not  been  demanded  from  the  deceased,  but  only  from  his  heir, 
this  circumstance  may  serve  to  acquit  him,  if  the  demand  was  not 
made  until  a  long  time,  or  some  time  at  least,  after  the  death  of 
the  person  who  had  committed  the  crime  or  offence,  and  who  was 
never  prosecuted  for  it,  although  he  lived  some  considerable  time 
after  he  had  committed  the  crime.  For  in  this  case  the  delay 
may  have  proceeded  from  fear  lest  the  deceased  should  have 
been  able  to  justify  himself,  if  the  action  had  been  brought 
against  him,  or  the  prosecution  begun,  during  his  life:  and  it  is 
by  the  circumstances  that  one  ought  to  judge  of  the  effect  which 
this  delay  ought  to  have.  But  since  it  may  readily  fall  out  that 
the  person  who  has  done  some  damage  by  a  crime  or  an  offence 
dies  before  any  action  can  be  brought  against  him,  and  that  it 
may  happen,  likewise,  that  for  a  long  time  the  author  of  the  crime 
or  offence  was  unknown ;  these,  and  such  like  circumstances,  may 
be  just  reasons  for  the  excusing  the  delay  of  the  person  who  has 
suffered  the  damage,  and  who  has  brought  his  action  only  against 
the  heir  of  the  person  who  did  it  Thus,  it  is  with  very  good 
reason  that  our  usage  has  rejected  the  general  and  indefinite  rule 
which  acquitted  the  heir  from  the  demand  of  reparation  of  dam- 
ages, when  it  was  brought  only  against  him,  and  when  it  appears 
that  he  has  not  reaped  any  benefit  from  the  act  of  the  deceased 
who  caused  the  damage.  And  it  is  likewise  the  usage  with  us, 
that  in  cases  where  actions  for  the  civil  interest,  even  in  capital 
crimes,  are  brought  only  against  the  heir,  and  have  not  been  ad- 
judged against  the  deceased,  the  heir  is  obliged  either  to  make 
good  the  damage  or  to  justify  the  deceased,  that  is,  to  vindicate 
his  memory.  So  that  our  law  is  in  one  sense  less  indulgent  to 
heirs  than  the  Roman  law,  with  respect  to  the  reparation  of  dam- 
ages ;  and  it  is,  on  the  contrary,  less  severe  in  another  sense,  in  re- 
gard to  pecuniary  punishments,  to  which  the  heir  is  not  liable  ac- 
cording to  our  usage,  not  even  for  bare  offences,  unless  sentence 
of  condemnation  has  passed  against  the  deceased.  And  both  the 
one  and  the  other  of  these  two  rules,  which  are  directly  opposite 
to  those  of  the  Roman  law,  are  founded  on  the  principles  of  equity, 
which  on  one  side,  as  to  what  concerns  the  reparation  of  damages, 
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obliges  the  heir  to  perform  the  engagement  under  which  the  de- 
ceased was  to  repair  the  damage  which  he  had  done,  and  which 
on  the  other  side,  in  what  relates  to  fines  or  pecuniary  punish- 
ments, frees  the  heir  from  a  punishment  which  ought  to  be  purely 
pefBonal  against  the  author  of  the  crime  or  offence,  and  which 
ought  not  to  pass  to  the  heir,  except  after  that  a  sentence  of  con- 
demnation passed  against  the  deceased  has  constituted  it  a  debt 
which  may  be  demanded,  and  made  it  a  charge  or  burden  of  the 
inheritance.  But  if  the  offender  dies  before  his  condemnation,  the 
prosecution  ceases  with  respect  to  all  punishments,  unless  it  be 
in  those  crimes  which  are  punishable  by  law  after  the  death  of  the 
ofienders,  as  has  been  already  observed. 

2645.  These  rules  of  our  usage,  which  charge  the  heirs  with  the 
civil  interest  and  restitutions  due  on  accoiint  of  crimes  and  tres- 
passes conunitted  by  those  persons  to  whom  they  succeed,  whether 
there  has  been  any  demand  made  against  the  deceased,  or  that  it 
has  been  made  only  against  the  heir,  and  whether  the  heir  have 
leaped  any  benefit  by  the  crime  of  the  deceased,  or  not,  are  like- 
wise conformable  to  the  canon  law,  which  obliges  the  heirs  to 
make  restitution  and  reparation  of  damages  without  these  distinc- 
tions.* So  that  these  rules  being  equally  agreeable  to  the  laws  of 
the  church  and  of  the  state,  and  also  to  the  law  of  nature,  we  have 
thought  proper,  notwithstanding  they  are  different  from  the  rules 
of  the  Roman  law,  to  rank  them  in  their  order  in  this  section, 
which  is  their  proper  place ;  it  being  noways  inconsistent  with 
the  design  of  this  book,  which  is  to  give  us  upon  each  particular 
matter  all  the  several  rules  that  are  conformable  to  the  law  of 
nature  and  to  our  usage.  We  may  likewise  observe  in  relation 
to  the  engagements  of  heirs  for  the  crimes  and  trespasses  of  those 
to  whom  they  succeed,  that  the  lawyer  Julian,  one  of  the  most 
renowned  authors  of  the  laws  of  the  Digest,  was  of  opinion  that 
the  heir  of  a  judge,  who  had  taken  money  or  some  present,  or 
been  guilty  of  some  other  misdemeanour  in  the  execution  of  his 
office  of  a  judge,  was  accountable  for  the  same.  But  the  opinion 
of  this  lawyer,  agreeably  to  our  principles  and  to  equity,  was  re- 
jected by  all  the  other  lawyers  ;  and  it  has  been  taken  notice  of  in 
the  body  of  the  Roman  law,  only  to  show  that  Julian  was  the 
only  lawyer  who  was  of  this  opinion.^ 

2646.  We  shall  add,  by  way  of  conclusion,  two  reflections  on 

'  See  the  tiiird  article.  7  L.  15,  Sl.eiL  16,  Z>.  dejudiciis. 
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the  Roman  law  concerning  this  matter.  One  arises  from  iiie  le- 
marks  which  have  been  made  upon  the  several  cases  where  one 
might,  pursuant  to  the  principles  of  the  said  law,  sue  the  heirs  for 
reparation  of  damages  in  certain  crimes,  although  there  bad  been 
no  accusation  brought  against  the  offender,  because  the  principal 
matter  in  dispute  was  in  relation  to  a  pecuniary  interest  It  may 
be  said  of  this  rule,  that  if  it  was  just  when  this  pecuniary  interest 
was  the  principal  matter  in  question,  it  was  no  less  just  in  an  ac- 
tion where  a  pecuniary  interest  was  still  demanded,  although  the 
demand  of  the  said  interest  was  joined  with  some  other'principal 
matter,  of  which  the  pecuniary  interest  was  only  an  accessory. 
For  the  reality  in  a  pecuniary  interest,  whether  it  be  as  a  principal 
or  as  an  accessory,  is  equally  essential  to  him  who  suffers  the  loss. 
And  the  nicety  which  distinguishes  between  these  two  ways  of 
considering  this  interest,  either  as  a  principal  or  as  an  aocessoryi 
can  never  be  a  just  principle  to  favor  the  heir,  and  ruin  him  who 
suffers  the  loss. 

2647.  The  other  reflection  relates  to  another  principle  of  the 
Roman  law,  according  to  which,  even  in  those  cases  where  the 
pecuniary  interest  of  the  person  w^ho  suffers  the  damage  is  an  ac- 
cessory, yet  the  heir  of  him  who  has  caused  the  damage  is  neiver* 
theless  answerable  for  it  It  is  in  all  the  cases  of  the  several  en* 
gagements,  whether  they  be  contracted  by  covenant  or  any  other 
manner  of  way,  in  which  there  is  fraud  or  deceit,  by  which  one 
suffers  some  loss  or  damage.  In  all  these  cases  the  heir  was 
liable  for  the  damage."  Thus,  the  heir  of  a  person  into  whose 
hands  any  thing  was  deposited  was  accountable  for  the  fraud  of 
the  deceased,  who,  in  breach  of  the  trust  committed  to  him,  had 
either  embezzled  or  damaged  the  thing  which  was  deposited  with 
him.  Thus,  the  heir  of  a  tutor  was  obliged  to  repair  the  damage 
which  the  tutor  had  caused  to  the  minor  by  any  misdemeanour 
during  the  tutorship.  Thus,  the  heir  of  him  who  had  sold  one 
thing  for  another,  or  some  merchandise  that  was  adulterated,  was 
bound  to  make  good  the  damage  which  the  buyer  might  suffer  by 
the  said  fraud.  And  it  appears  from  the  last  of  the  texts  cited 
here,  that  the  engagement  of  the  heir  in  these  sorts  of  cases  was 
founded  on  this,  that  there  was  a  fraud  committed  against  the 
faith  of  a  contract ;  as  if  it  were  not  equally  just  to  punish  the  in- 
iquities, the  violences,  the  crimes,  and  to  repair  the  damages  oc- 

*  L.49,D,deobUg.elact,!-''Ll2,eod,,"—l7,i  1,Z>.  depot. 
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easioned  by  them,  which  destroy  the  general  engagement  that  is 
contracted  among  mankind  in  general  by  the  union  which  forms 
their  society,  as  to  punish  and  repair  the  infidelities  which  are  con- 
trary to  the  particular  engagements  of  covenants,  and  as  if  the 
(vecept  of  doing  harm  to  no  person  were  not  universal,  and  for  all 
sorts  of  oases  without  distinction.  Since,  therefore,  there  can  be 
DO  person  wbo  is  not  bound  to  all  others  in  all  the  duties  which 
tiie  society  that  unites  all  mankind  together  does  require  ;*  it  fol- 
Iow8|  that  the  same  duty  which  obliges  heirs  to  repair  the  dam- 
ages which  the  person  to  whom  they  succeed  may  have  caused, 
when  the  deceased  was  obliged  by  some  particular  engagement, 
lays  them  under  no  less  an  obUgation  to  repair  the  damages  oc 
casioned  by  acts  which  are  a  violation  of  the  general  engagement 
of  doing  harm  to  no  mortal  whatever. 

Art.  L 

2648.  We  must  distinguish  between  the  Pecuniary  Punishment 
emd  the  Civil  Interest —  In  all  the  cases  where  the  question  is  con- 
cerning the  engagement  of  an  heir  for  the  crimes  and  offences  of 
the  person  to  whom  he  succeeds,  it  is  necessary  to  distinguish  that 
which  concerns  the  punishment  inflicted  on  account  of  the  public 
interest  from  the  reparation  of  the  damage  which  the  crime  or 
offence  may  have  occasioned.  Thus,  corporal  punishments,  and 
pecuniary  punishments,^  which  are  called  fines,  regard  the  public 
interest :  and  the  restitutions,  and  the  satisfaction  which  is  made 
for  the  losses  and  damages  sustained,  relate  to  the  reparation  that 
is  doe  to  the  persons  who  have  suffered  the  damage.^ 

IL 

2649.  How  the  Heir  may  be  liable  to  the  Pecuniary  Punishment, 
—  When  the  question  relates  to  the  pecuniary  punishment,  and 
there  ha^j  been  no  sentence  of  condemnation  passed  against  the  de- 
ceased, the  heir  cannot  be  liable  thereto,  unless  he  has  been  an  ac- 
complice in  the  crime  or  offence.  For  this  punishment  regards 
only  the  person  who  has  deserved  it,  and  his  death  prevents  his 
condemnation.  But  if  there  had  been  a  sentence  of  condemna- 
tion against  the  deceased,  the  pecuniary  punishment  in  wliich  he 


■  EpKa.  \r.  25;  — i^crfw.  xrii.  14. 
*  L.  20,  D.de  aeauation. ;  —  /.  1,  inf.  D.  de  pcouB. 

^  Inst,  ci  bom.  rapi. ;  —  ^  15,  Inst,  de  oU.  qua  ex  delict,  muc. ;  —  1 13,  D.  raUun  rem  haberi. 
VOL.    11.  11 
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had  been  condemned  would  be  a  charge  and  debt  on  the  inherit 
ance,  which  the  heir  would  be  bound  to  acquit,  as  well  as  the 
other  debts.® 

IIL 

2650.  The  Heir  is  ahoays  bound  for  the  Civil  Interest  —  When 
the  question  is  about  the  reparation  of  damage  caused  by  some 
crime  or  offence,  whether  the  succession  of  the  offender  has  been 
increased  thereby  or  not,  his  heir  will  be  bound  to  make  it  good, 
although  there  had  not  been  any  action  or  prosecution  commenoed 
against  the  deceased ;  ^  provided  that  the  fact  be  proved  in  the 
manner  that  is  usually  observed  in  the  like  cases.* 

®  L.  so,  D.  de  accuaat  Although  this  text  relates  only  to  public  crimes,  yet,  aoeotding 
to  the  usage  in  France,  the  rule  is  common  to  all  offences,  as  has  been  mentioned  in  the 
preamble. 

^  L.  13,  C  de  contr.  et  commit,  stipul. ;  —  /.  2,  in  Jine,  C  defiuct.  et  lit.  erp.; — I  11,  ^  S, 
injiney  D.  de  puU.  in  rem  act.  Although  these  texts  relate  to  other  matters,  yet  diey  may 
be  applied  here,  seeing  they  have  relation  to  that  truth  of  the  law  of  nature,  that  the  he^ 
is  bound  for  the  act  of  the  deceased  to  whom  he  succeeds.  And  because  this  is  the  mla 
observed  with  us  in  conformity  to  the  canon  law,  and  that  we  prefer  it  to  the  Roman  law 
which  is  contrary  to  it,  we  have  set  it  down  in  this  article,  judging  it  more  expedient,  fbr 
the  reasons  which  we  have  explained  in  the  preamble,  to  place  this  rule  among  the  odmi, 
and  to  support  it  with  those  texts  out  of  the  civil  law,  and  likewise  with  these  which  Col- 
low,  taken  out  of  the  canon  law,  rather  than  to  leave  a  matter  of  this  consequence  in 
doubt  16,  q.  6,  c.  3,  v.  12,  q.  2,  c.  34,  c.  3,  extr.  de  pign.;  —  c.  \dt.  de  septdt.  In  litteris 
tuis  continebatur,  quod  cum  H  multis  fuissct  criminibus  irretitus,  qui  ecclesiarum  incen- 
dium,  diabolo  instigante,  commiserat,  tandem  in  icgritudine  constitutus,  acccpta  poeniten* 
tia  de  commissis  per  manum  Capellani  sui  fuit  a  sententia  anathematis  absolutus :  sed 
moricns  ccclcsiasticam  scpulturam  habere  ncquivit.  Qaapropter,  si  ita  res  se  habet,  man- 
damus ut  corpus  cjusdem,  appcllatione  cessante,  facias  in  coemeterio  sepeliri :  et  hseredet 
ejus  moneas,  et  compellas,  ut  his  quibus  ille  per  incendium,  vcl  alio  modo,  damna  contra 
justitiam  irrogavcrat,  juxta  facultatcs  suas,  condigne  satisfaciant,  ut  si  a  peccato  valeat 
liberari.     C.  5,  de  raptor,  et  incend. 

It  appears  by  these  texts,  that  not  only  there  is  no  mention  made  in  them  of  the  dis- 
tinctions of  any  action  brought  against  the  deceased,  or  of  the  case  in  which  the  heir  has 
reaped  some  profit,  but  that  this  last  text  obliges  the  heirs  to  repair  without  any  distinc- 
tion all  the  damages  which  the  deceased  may  have  caused,  which  implies  likewise  the 
duty  of  inquiring  into  the  damages,  in  order  to  make  reparation.  And  we  see  by  the  case 
of  burning  of  churches  mentioned  in  this  chapter,  that  it  is  no  matter  whether  the  heir 
reaps  any  benefit  by  the  crime  of  the  deceased  or  no. 

*  When  an  action  for  the  civil  interest  and  for  reparation  of  damages  is  brought  against 
the  heir  of  a  person  who,  having  committed  the  crime  or  offence,  dies  before  he  is  prose- 
cuted or  condemned,  the  plaintiff  is  nevertheless  admitted  to  prove  the  crime  or  trespass, 
and  the  heir  on  his  part  is  likewise  received  to  vindicate  the  memory  of  the  deceased,  that 
is,  to  justify  him  from  the  accusation,  if  there  be  occasion  for  it,  either  by  showing  that 
the  proofs  of  the  accusation  are  not  suflScient,  or  by  matters  of  fact  which  may  justify  the 
deceased,  and  prove  his  innoccncy,  and  free  the  heir  from  being  condemned  in  the  civil 
interest,  or  reparation  of  the  dama^ges  in  question. 


TIT.  I.  BEO.  XI.]  HEIRS   AND  EXE0UTOB8.  123 


SECTION  XI. 

OF    FUNERAL    CHARGES. 

2651.  We  have  explained  in  the  sixth  section  what  are,  in  gen- 
eral, the  different  sorts  of  charges  to  which  the  heir  may  be  liablci 
such  as  the  debts  owing  by  the  deceased,  restitutions,  legacies, 
funeral  expenses,  and  others.  And  seeing  every  one  of  the  said 
charges  contains  a  detail  of  several  particulars,  which  ought  to  be 
set  down  in  their  proper  places,  we  shall  treat  of  legacies,  of  fidu- 
ciary bequests,  and  of  substitutions,  in  the  fourth  and  fifth  books, 
because  they  are  charges  ordained  by  testaments,  or  other  dispo- 
sitions. And  as  for  the  other  charges  which  are  common  both  to 
successions  by  testaments  and  to  those  of  intestates,  they  have 
been  explained  in  the  three  foregoing  sections,  except  that  of  fu- 
neral charges,  which  shall  be  the  subject-matter  of  this. 

2652.  Although  the  texts  of  the  Roman  law  quoted  on  the  arti- 
cles of  this  section  have  relation  to  the  heathenish  ceremonies 
that  were  used  in  funerals  at  Rome,  before  the  Christian  religion 
vas  known  there ;  yet  they  agree  nevertheless  with  the  rules  ex- 
plained in  these  articles,  which  are  to  be  understood  of  the  funeral 
expenses  that  are  applied  to  the  uses  approved  of  by  the  church. 

Art.  L 

2653.  What  are  the  Funeral  Charges.  —  By  funeral  charges  are 
meant  all  the  expenses  necessary  to  be  laid  out  after  the  death  of 
any  person,  whether  it  be  on  the  body  of  the  deceased,  as  to  era- 
balm  it,  and  to  transport  it,  if  there  is  occasion  for  it,  and  to  inter 
it,  or  for  the  services  and  honors  which  are  usual  at  funerals.^ 

11. 

2654.  The  Funeral  Charges  are  privileged.  —  The  charge  of  the 
funeral  expenses  affects  all  the  goods  of  the  deceased,  as  much  as 
if  the  person  who  furnishes  the  things  necessary  had  contracted 
for  them  with  the  deceased  himself.^  And  he  has,  moreover,  a 
privilege  on  the  said  goods,®  as  has  been  mentioned  in  the  four- 
teenth article  of  the  fifth  section  of  Pawns  and  Mortgages, 

*  L.  37,  D.  de  rdigios.  et  mmpt.fim.;  —  v.  I.  14,  §  3,  ef  aeq^  eod. 
^  L.  I,  D.de  rdigiot.  et  tumpt.Jxm. 

*  L,45,eod. 
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IIL 

2655.  They  ought  to  be  regulated  according  to  the  Estate  and 
Quality  of  the  Deceased^  and  other  Circumstances.  —  If  the  said 
charges  are  regulated  and  advanced  by  any  other  person  than  the 
heir,  whether  it  be  in  his  absence  or  without  his  knowledge,  they 
ought  to  be  moderated  according  to  the  drcamstances  of  the 
quality  and  estate  of  the  deceased,  the  usage  of  the  plaoe,  and 
other  circumstances  which  may  justify  the  prudence  and  integrity 
of  the  person  who  advances  them.  And  the  heir  will  not  be 
bound  to  reimburse  that  which  has  been  laid  out  over  and  above 
what  the  said  circumstances  might  demand.^ 

IV. 

2656.  Without  Regard  to  the  unreasonable  Dispositions  of  Tesia- 
tors. —  If  the  deceased  himself  had  regulated  what  should  be  laid 
out  on  his  funeral,  the  heir  would  be  obliged  in  that  case  to  exe- 
cute the  said  will  of  the  deceased,  provided  that  it  contained  notli- 
ing  contrary  to  law  or  good  manners,  and  that  the  expense  did 
not  exceed  the  bounds  which  the  condition  and  estate  of  the  de- 
ceased would  require,  according  to  the  usual  custom  and  the  d^ 
cumstances.  For  heirs  are  not  bound  to  execute  the  unreasonable 
dispositions  of  those  to  whom  they  succeed.* 

V. 

2657.  If  any  other  besides  the  Heir  had  laid  out  those  Expenses^ 
how  he  may  recover  them,  —  If  any  other  person  than  the  heir  lays 
out  the  funeral  expenses,  with  a  design  to  do  an  act  of  civility  or 
charity  towards  the  deceased,  having  no  intention  to  apply  for  a 
reimbursement  thereof,  the  heir  will  in  that  case  be  discharged 
from  it,  provided  that  this  intention  be  sufficiently  proved,  for  it 
would  not  be  just  to  presume  it.  But  to  obviate  all  uncertainties, 
the  persons  who  advance  the  funeral  expenses  ought  to  make 
known  their  intention,  whether  it  be  to  recover  the  expenses  they 
lay  out,  or  to  give  them,  if  the  circumstances  might  render  their  in- 
tention any  way  doubtful' 

^  L.  14,  §  6,  Z>.  (2e  rdig.  et  8umpt.fun.;  —  /.  12,  4  5,  eod. 
•  L.  14,  ^  6,  in/.  D.  de  rdig.  et  sumpt.fun. 

'  L.  14,  ^  l^D.de  rdigios.  et  8umpt.fan,    See  the  fourth  article  of  the  second  section  of 
the  third  title. 
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SECTION    XII. 

OP   THB   KNOAeEMSNTB   OF    GOHBIR8    TO   ONE   ▲NOTHEB. 

2658.  When  there  are  two  or  more  heirs  who  succeed  jmntly  to 
an  inheritance,  whether  it  be  by  testament  or  as  next  of  kin,  there 
are  formed  between  them  divers  sorts  of  engagements,  by  the  bare 
effect  of  the  quality  of  coheirs.  For  being  to  possess  jointly,  or  to 
divide  among  them  the  goods  of  the  succession,  they  are  mutually 
engaged  to  t^e  consequences  of  the  possession  which  they  have  in 
oommon,  and  to  those  of  the  partition  which  they  make  of  the 
said  goods  among  them. 

2659.  These  engagements  of  coheirs  to  one  another  are  of  two 
aorta.  One  is  of  those  which  precede  the  partition ;  the  other  is 
of  those  which  are  formed  by  tiie  partition  itself,  or  which  are  con- 
sequences of  it.  The  engagement,  for  example,  to  divide  the 
inheritance,  and  that  of  taking  care  of  the  common  thing,  pre- 
cede the  partition ;  and  the  warranty  against  evictions  which  one 
of  the  coheirs  may  suffer  of  the  lands  and  tenements  which  fall  to 
his  share,  and  the  payment  of  the  charges  which  fall  upon  him, 
are  of  the  number  of  those  engagements  which  follow  after  the 
partition.  We  shall  explain  in  the  fourth  title  the  engagements 
which  relate  to  the  partition,  for  it  is  a  matter  of  such  extent,  that 
it  requires  a  separate  title  in  its  proper  place ;  and  the  others  shall 
be  the  subject-matter  of  this  section. 

Art.  I. 

2660.  T%e  Coheirs  aught  to  inform  one  another  reciprocally  of 
what  they  have  or  know  of  the  Inheritance,  —  The  first  engagement 
of  coheirs  to  one  another,  before  the  partition  of  the  inheritance,  is 
to  inform  one  another  reciprocally  of  what  each  of  them  either  has 
or  knows  of  the  goods  and  of  the  charges  of  the  inheritance.  And 
such  of  them  as  happen  to  have  in  their  possession  any  of  the 
goods  of  the  inheritance,  or  have  the  charge  of  them,  ought  to  take 
the  care  of  them  that  is  required  by  the  following  rule.* 

IL 

2661.  The  Ckire  which  Coheirs  ought  to  take  of  the  Goods  belongs 
wg*  to  them  in  common,  —  Whoever  of  the  coheirs  is  charged  with 

*  See  the  following  article. 
11  • 


126  THB   CIVIL  LAW.  [pABT  IL  BOOK  L 

any  of  the  goods  of  the  snecession,  or  a  part  of  them,  or  with  some 
affair  or  other  thing  in  particular,  ought  to  take  the  same  care 
thereof  as  he  does  of  his  own  proper  affairs,  and  he  will  be  re- 
sponsible to  his  coheirs  for  the  consequences  which  may  be  laid  to 
his  charge  for  not  having  taken  that  care.  But  if,  for  want  of  un- 
derstanding or  experience,  the  said  heir  was  not  very  capable  of 
looking  after  his  own  affairs,  and  that,  by  reason  of  this  defect,  he 
had  failed  to  do  that  for  the  goods  of  the  inheritance  which  were 
committed  to  his  charge  which  any  other  more  skilful  and  more 
diligent  person  would  not  have  omitted  to  do,  he  shall  not  be 
accountable  for  it ;  ^  as  one  would  be  who  should  intrude  himself 
into  the  management  of  another  man's  affairs  in  his  absence,  en 
without  his  knowledge ;  ®  or  as  a  tutor,*  a  curator,*  or  an  attorney  or 
agent ; '  or  others  whose  duties  oblige  them  to  the  same  diligence 
and  watchfulness  in  other  men's  affairs  that  a  careful  and  diligent 
master  takes  of  his  own.  For  whereas  these  sorts  of  persons 
either  intrude  themselves,  or  are  chosen  and  appointed  for  these 
kinds  of  functions,  under  the  necessity  of  acquitting  themselves 
well  of  their  several  functions,  because  they  do  not  concern  their 
own  proper  affairs,  but  those  of  others,  and  that  therefore  they 
ought  to  discharge  them  with  all  imaginable  application ;  coheirs 
do  not  make  choice  of  one  another,  but  happen  to  be  bound  one 
to  the  other,  either  by  the  will  of  a  testator,  or  by  the  law,  which 
calls  them  all  jointly  to  the  inheritance.  So  that  each  of  them 
ought  to  take  his  precautions  as  to  the  trust  he  puts  in  the  others, 
and  to  blame  himself  for  the  consequences  that  may  attend  the 
conduct  of  his  coheir  in  whom  he  has  confided.  And,  moreover, 
the  affairs  of  the  inheritance  belonging  to  them  in  common,  each 
of  them  is  bound  only  to  take  the  same  care  of  them  as  he  does  of 
his  own  affairs,  in  the  same  manner  as  a  copartner.* 

IIL 

2662.  They  ought  to  divide  the  Profits  which  they  have  made.  — 
The  heir  who  before  the  partition  has  had  the  enjoyment  of  any 
lands  or  tenements,  of  a  rent,  or  other  thing  belonging  to  the  in- 

**  L.  25,  §  16,  D.fam.  ercisc. 

^  See  the  second  article  of  the  first  section  Of  those  who  manage  the  Affairs  of  ctken 
without  their  knotdedge. 
^  See  the  ninth  article  of  the  third  section  of  Tutors. 
•  See  the  first  article  of  the  second  section  of  Curators. 
^  See  the  fourth  article  of  the  third  section  of  Proxies. 
K  See  the  second  and  third  articles  of  the  fourth  section  of  Partnership. 
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heritance,  ought  to  divide  with  his  coheirs  the  fruits  and  other  reve- 
nues which  he  has  received.  And  even  the  heir  who  shall  happen 
to  have  had  the  enjoyment  of  the  whole  inheritance,  whilst  his  co- 
heirs were  ignorant  of  their  right,  or  were  absent,  ought  to  be  ac« 
ooontable  to  them  for  the  profits  which  he  has  made  out  of  the 
oominon  estate.^ 

IV. 

2663.  And  even  what  has  been  added  to  it  by  Indastrt/,  the  Ex- 
penses being  deducted  —  If  he  who  has  enjoyed  the  fruits  and 
other  revenues  of  the  inheritance  had,  by  his  industry,  made  more 
thereof  than  his  coheirs  would  have  been  able  to  do,  he  shall  be 
bound  nevertheless  to  restore  the  value  of  the  profits  which  he  has 
made.  For  there  are  no  fruits,  or  at  least  but  very  few,  which  are 
reaped  without  some  industry,  and  it  is  still  the  land  that  has  pro- 
duced them.'  But  out  of  the  profits  which  he  has  made,  he  is 
allowed  to  deduct  the  expenses  he  has  been  at,  which  would  be 
tUowed  even  to  an  unjust  possessor.^ 

V. 

2664.  T%ep  ought  to  reimburse  one  another  the  Interest  of  Money 
which  has  been  advanced  —  If  an  heir  or  executor  has  laid  out 
money,  either  necessarily  or  to  advantage,  on  the  affairs  of  the 
inheritance,  he  shall  recover  it,  together  with  the  interest  due  from 
the  time  that  he  advanced  it"* 

^  L.  9,  C.  /am.  ercisc. ;  —I.  56,  epd.;  —  /.  2,  C.  de  petit,  hcsred.; — /.  20,  §  3,  inf.  D.  de 
keened,  prt. ;  —  /.  17,  C  /am.  ere.  See  the  ninth  and  tenth  articles  of  the  third  section  of 
Jmtemt^  Costs,  and  Damages,  and  Restitution  of  Fruits. 

*  L.  56,  D.  de  hoered.  petiL 

1  L.  36,  S  u^-  D.  eod. 

■  L.  18,  S  3.  D.  /am.  ercisc.;  —  /.  67,  §  2,  D.  pro  socio;  —  /.  52,  §  10,  eod.  The  condi- 
tkm  of  coheirs  onght  to  be  in  this  respect  the  same  with  that  of  partners.  See  the  elcy- 
enth  article  of  the  fourth  section  of  Partnership,  and  the  fourth  article  of  the  second  sec- 
tion Oftho§e  vho  have,  &c. 

Wc  hare  put  down  in  the  article,  that  the  heir  or  executor  recovers  the  interest  of  what 
be  lars  out  necessarily  or  to  advantap^ ;  although  it  is  said  in  the  first  of  the  texts  cited 
on  this  article,  that,  if  the  heir  has  disbursed  any  thing  honestly  and  fairly,  he  shall  have 
the  interest  of  it  For  it  may  happen  that  an  imprudent  heir  may  lay  out  honestly  fool- 
ish expenses.  Thus  the  honesty  and  integrity  of  the  heir  ought  to  be  reduced  to  expen- 
ses which  it  is  just  to  allow  ;  that  is  to  say,  such  as  are  necessary  or  profitable. 

We  have  likewise  said  in  the  article,  that  the  said  interest  is  due  from  the  time  that  the 
money  was  advanced,  although  it  be  said  in  the  same  text,  that  it  is  due  from  the  time 
of  the  delay,  «•  die  monr.  For  this  interest  is  due  to  this  heir  in  the  same  manner  as  to 
a  partner,  as  has  been  said  in  the  eleventh  article  of  the  fourth  section  of  Partnership,  and 
the  reciprocal  honesty  and  integrity  which  coheirs  owe  to  one  another  demands  this  mn- 
toal  justice  among  them. 
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VL 

2665.  They  aught  to  bring  into  the  Mass  of  the  Inheritance  the 
Things  which  ought  to  be  brought  in.  —  In  the  cases  where  the 
coheirs  may  have  any  goods  which  ought  to  be  brought  into 
the  mass  of  the  inheritance,  they  are  obliged  every  one  of  them  to 
bring  in  reciprocally  all  the  goods  which  they  have  of  this  kind,  in 
order  to  augment  thereby  the  mass  of  the  inheritance,  and  that 
they  may  be  comprised  in  the  partition,  according  to  the  rules  of 
this  matter  explained  in  their  proper  place.'^ 

VIL 

2666.  One  Heir  cannot  make  any  Changes  without  the  Consent 
of  the  Others,  —  Whilst  the  goods  of  the  inheritance  remain  undi- 
vided, none  of  the  coheirs  can  make  any  change  in  them,  against 
the  will  or  without  the  knowledge  of  the  others ;  and  much  less 
can  he  alienate  them.  And  any  one  of  them  that  does  not  ap- 
prove of  the  change  or  alienation  may  hinder  it;^  unless  the 
same  should  be  necessary  for  the  common  good.  As  if  any  neces- 
sary repairs  were  to  be  made,  or  things  to  be  sold  which  could  not 
well  be  preserved  from  perishing.  For  in  these  cases  the  judge 
would  have  no  regard  to  the  unreasonable  opposition  of  a  co- 
heir.P 

VIII. 

2667.  Engagement  to  come  to  a  Partition,  —  We  may  reckon 
among  the  engagements  which  precede  the  partition,  that  very 
engagement  which  obliges  the  heirs  to  come  to  a  partition,  when 
any  one  of  them  demands  it ;  for  each  of  them  has  a  right  to  have 
separately  to  himself  that  which  may  fall  to  his  share  of  the  goods 
of  the  inheritance,  although  the  others  should  be  willing  to  keep 
them  in  common.** 

°  See,  toaching  this  matter  of  bringing  goods  into  the  mass  of  the  inheritance,  the 
foarth  title  of  the  second  book.  See  the  thirteenth  article  of  the  fifth  section,  and  the 
fourth  article  of  the  first  section  of  PcartUioru. 

^  L.  28,  D.  oomm.  divid, 

P  L.  13,  D.  fam.  erciscund. ;  —  ^5,  D.  de  kctred.  pet. ;  —  d.  I  in  f.  pr.  See  the  sixth, 
seventh,  eighth,  ninth,  and  tenth  articles  of  the  second  section  Of  thote  who  chance  to  bavt 
any  Thing  in  common  togethefy  where  other  roles  on  the  same  subject  are  explained. 

1  L,  34,  D.  fam.  erdac.  See  the  eleventh  article  of  the  second  section  Of  those  who 
chance  to  have  any  Thing  in  common  togesther. 
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SECTION    XIII. 

OF  THOSE   WHO   ARE    IN   THE   PLACE    OP   HEIRS   OR  EXECUTORS, 
ALTHOUGH    THET   ARE   NOT    REALLY   SO. 

9668.  There  are,  properly  speaking,  only  two  kinds  of  heirs, 
kMe  to  whom  the  law  gives  the  snecession,  and  those  who  are 
died  to  it  by  a  testament ;  and  the  name  of  heur  is  given  only  to 
tooe  who  succeed  by  one  or  other  of  these  two  ways.  But  there 
«  other  titles  which  transmit  all  the  goods  of  a  person  after  his 
3sth  to  other  kinds  of  successors,  or  rather  possessors,  who,  al- 
KHBgli  they  are  not  heirs,  have  nevertheless  the  same  rights,  and 
»  rabject  to  the  same  charges.  This  shall  be  the  subject-matter 
rthis  eectioiL 

Art.  L 

2669.  The  Exchequer  is  in  the  Place  of  Heir  to  the  Goods  of  a 
hmdenmed  Person.  —  All  the  goods  of  persons  condemned  to 
eathy  or  to  other  punishments  which  imply  forfeiture  of  goods, 
jocroe  to  the  king,  and  he  is  in  the  place  of  universal  successor ; 
mt  the  quality  of  heir  does  not  suit  with  him.  For  whereas  the 
»tate  does  not  pass  to  the  heir  but  by  the  death  of  the  person  to 
vbom  he  succeeds,  forfeiture  is  a  title  which  deprives  the  con- 
deomed  person  of  his  estate  before  his  death,  and  appropriates  it 
to  the  king,  as  exercising  the  sovereign  authority  of  justice,  and 
^  rights  which  appertain  to  it  And  the  lords  of  manors,  who 
^ve  the  right  of  forfeiture  within  their  own  lands,  have  it  only  as 
*>  accessory  to  the  right  of  justice ;  and  they  are  not  looked  upon 
*  heirs,  but  become  masters  of  the  forfeited  goods.* 

^  DimiiatioiM  bona  pnblicantiir,  cum  vita  adimitnr,  aut  dvitas.  L.  I,  D.de  bon.  dam. 
^  the  prdace  to  this  second  part,  no.  14. 

^oHieitiire  had  not  the  same  effect  by  the  Roman  law  that  it  has  by  oar  usa^ire  in 
^%Dce.  For,  according  to  our  osage,  the  children  of  those  persons  whose  fi^oods  arc  for- 
^tcd  do  not  succeed  to  them,  nor  have  they  any  share  in  their  goods.  But  by  the  Ro- 
%n  law  they  were  allowed  a  share  of  them.  >Vhich  was  founde<l  on  motives  of  equity 
m  of  hamanity,  that  the  children  might  not  be  panishcd  for  the  crime  of  their  fathers, 
I  which  they  had  no  hand,  and  that  they  might  not  be  deprived  of  a  succession  which 
%tare  destined  for  them,  nor  be  reduced  to  a  necessity  which  might  have  fatal  conse- 
^ncea  Which  is  particularly  pointed  at  by  these  words  of  a  law :  —  Cum  ratio  naturalis, 
ilui  lex  qacdam  tacita  liberis  parcntium  hsreditatem  addicerct,  vclut  ad  debitam  sue- 
iHuooem  eos  vocando,  propter  quod  et  in  jure  civili  suorum  nomcn  eis  indictum  est :  ac 
li  jjuiiao  qnidem  parentis,  nisi  mentis  de  causis  summoveri  ab  ea  successione  possunt: 
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II. 

2670.  And  to  the  Estates  of  Aliens,  or  Foreigners.  —  The  goods 
of  foreigners  who  die  without  being  naturalized,  and  who  leave 
behind  them  no  lawful  heirs  bom  in  France,  or  naturalized,  who 
are  capable  of  succeeding  to  them,  belong  to  the  king,  by  virtue  of 
the  right  which  he  has  of  succeeding  to  the  estates  of  aliena.^ 
And  he  takes  the  said  goods,  not  as  heir,  but  as  master  or  owner 
of  goods  to  which  no  person  can  have  any  right. 

IIL 

2671.  And  of  Bastards.  —  Bastards  who  die  .  without  childrmi 
lawfully  begotten,  and  without  making  a  will,  having  no  heirs, 
their  estates  for  this  reason  belong  to  the  king,  and  he  succeeds  to 
them,  not  as  heir,  but  as  possessing  as  master  an  estate  whidi 
cannot  pass  to  any  successor.® 

IV. 

2672.  And  of  those  who  have  no  Relations.  —  Those  who  die 
without  descendants  or  ascendants,  and  without  any  relations, 
either  by  father  or  mother,  and  who  have  not  disposed  of  their 
estates  by  will ;  they  dying  without  heirs,  their  estates  belong  to 
the  king,  by  virtue  of  the  ipight  which  he  has  to  succeed  to  all  per- 
sons who  die  without  heirs  or  executors.* 


eqoissimnm  existimatam  est  eo  qnoqne  rosn  quo  propter  poenam  parentts  anferC  booA 
damnatio,  rationem  haberi  libcromm,  nc  alicno  admisso,  graviorem  pcenam  luereDt,  qvoa 
nulla  contingeret  culpa :  interdnm  in  snmmam  egestatem  devoluti.  Quod  cum  aliqnm 
moderationc  dcfiniri  placuit,  ut  qui  ad  nnivcrsitaiem  vcnturi  erant,  jure  successionis  ex  ea 
portiones  concessas  haberent.  L.  7,  D.  de  bon  dam.  It  is  not  necessary  to  draw  a  paral- 
lel here  bcmeen  the  Roman  law  and  the  law  of  France  in  this  matter,  that  being  no  part 
of  the  design  of  this  book.  We  shall  only  observe,  that  there  are  some  customs  in  France 
where  confiscations  do  not  take  place. 

^  See  the  ninth  article  of  the  second  section  of  this  title,  and  the  eleventh  article  of  tiie 
second  section  of  Persons.  See  the  third  article  of  the  fourth  section  of  this  title,  and  tiie 
remark  that  is  there  made  on  it. 

^  See  the  eighth  article  of  the  second  section  of  this  title,  and  the  third  article  of  the 
first  section  of  Persons.  What  is  said  in  this  article  of  the  king^s  succeeding  to  bastaitli 
is  to  be  understood  likewise  of  the  lords  of  manors  within  the  bounds  of  their  respectiTe 
lands. 

^  L.  \,  C.  de  bon.  inc.  et  de  inc. ;  —  /.  4,  eod.  What  is  said  in  this  article  concerning  tlM 
king's  right  to  the  succession  of  those  who  die  without  heirs  or  executors  is  likewise  to 
be  understood  of  lords  of  manors  within  the  bounds  of  their  lands. 

It  is  necessary  to  remark  on  this  article  what  has  been  said  concerning  the  succetrion 
of  the  husband  to  the  wife,  and  of  the  wife  to  the  husband,  in  default  of  relations,  in  the 
preface  to  this  second  part,  no.  11,  and  what  shall  be  said  on  the  same  subject  in  the 
third  section  of  the  third  title  of  the  second  book,  that  when  there  is  no  testament,  and 
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V. 

2673.  All  these  Sorts  of  Goods  go  to  the  King^  toith  their  Bur- 
dens.—  These  four  ways  by  which  estates  are  acquired  to  the 
idng,  to  wit,  forfeiture,  succession  to  aliens,  to  bastards,  and  to 
tboee  who  die  without  heirs,  have  all  of  them  this  in  common, 
that,  as  they  transmit  all  the  goods  to  the  king,  so  he  is  in  the 
place  of  universal  successor,  and  the  said  goods  remain  subject  to 
all  the  debts,  and  to  the  other  charges.* 

VI. 

2674.  The  Universdl  Donee  is  in  Place  of  Heir.  —  We  may  reck- 
on among  the  number  of  those  who  are  in  the  place  of  heirs,  al- 
tiKmgh  they  have  not  that  quality,  universal  donees,  that  is,  those 
to  whom  any  person  makes  over  by  deed  of  gift  in  his  lifetime  all 
the  goods  which  he  possesses  at  present,  or  shall  afterwards  ac- 
quire. For  these  donees  having  all  the  goods,  they  are  bound  for 
all  the  charges,  by  the  effect  of  their  title.  But  the  name  of  heir  is 
not  applicable  to  them,  because  the  goods  which  the  donor  pos- 
sessed at  the  time  of  the  donation  did  from  that  moment  belong 
to  them  irrevocably,  and  the  donor  could  not  alienate  them.  And 
although  he  might  dispose  of  his  other  goods,  which  he  acquired 
afterwards,  by  alienations  which  he  was  at  liberty  to  make  in  his 
lifetime,  yet  he  could  not  leave  them  by  will  to  other  persons. 
Thus,  it  is  as  donees  that  they  succeed  to  the  goods,  and  not  as 
heirs.' 


the  deceased  has  left  do  relations,  the  husband  succeeds  to  the  wife,  and  the  wife  to 
tke  hoaband,  and  exclade  the  excheqaer. 

It  if  to  be  obserred,  likewise,  on  the  subject  of  successions  for  want  of  relations,  that 
ibere  are  some  customs  in  France,  where,  upon  failure  of  relations  bj  one  stock,  the  lord 
of  tibe  manor  is  preferred  to  the  relations  of  the  other  stock ;  so  thnt  in  those  customs 
those  who  hare  only  effects  which  they  have  inherited  of  one  stock,  and  leaving  behind 
then  onlj  relations  of  the  other  stock,  die  without  heirs. 

•  X.  4,  C.  de  ban.  proacr.  teu  damn.  When  estates  devolve  to  the  crown  by  any  of  the 
ways  explained  in  this  article,  they  belong  either  to  those  who  have  a  mortgage  on  the 
king's  demesnes,  or  to  those  who  farm  them,  or  in  case  there  be  neither  mortgages  nor 
Ikimeis  who  can  claim  any  right  to  the  said  estates,  the  king  usually  makes  grants  of 
them,  which,  according  to  the  ordinances,  are  always  made  upon  this  condition,  that  the 
graotces  shall  acquit  all  the  charges.  See  the  ordinance  of  CharUs  VII.  of  the  30th  of 
JamuuT.  1455.     Vid.  lib.  \  et2yC.de  petit,  bon.  subl. 

'  See  the  eighth  article  of  the  first  section  of  Donations,  and  the  thirty-fifth  law,  ^  4,  Cod. 
4e  dm^  which  is  there  cited,  and  which  approves  of  universal  donations  of  all  the  goods. 
Sed  eC  si  quia  nniversitatis  faciat  donationem,  sive  bessis,  sive  dimidiss  partis  suae  snb- 
\ut,  tire  tertiie,  sive  quarts,  sive  quant<ecunque,  vel  etiam  totins,  &c.  This  law  has 
a  doubt  whether  by  the  Roman  law  one  can  make  a  donation  of  the  goods  which 
ht  Aall  aflerwardi  acquire,  because  there  can  be  no  delivery  of  them,  aa  there  may  be  of 
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VII. 

2675.  The  Purchaser  of  the  Inheritance  is  in  Place  of  Heir. — 
We  may  likewise  consider  him  as  heir  to  whom  an  inheritance 
has  been  sold,  although  he  is  not  in  effect  heir,  not  having  sue- 

goods  which  one  has  in  his  present  possession ;  and  this  might  be  given  likewise  as 
another  reason  for  it,  that  by  Uie  Roman  law  one  cannot  divest  himself  of  the  libertj  of 
making  a  will,  by  an  irrevocable  institution  of  an  heir,  not  even  in  favor  of  marriage. 

Factum  quod  dotali  instrumcnto  comprehensum  est,  nt  si  pater  vita  fnngeretiir,  ex 
SBqua  portione  ea  quae  nubebat  cum  fratre,  haeres  sui  patris  esset,  neque  ollam  obligatio- 
nem  contrahere,  neque  libertatem  tcstamenti  faciendi  mulieris  patri  potnit  anferre.  X».  15, 
C.  de  pactis.  But  according  to  the  usage  in  France,  one  may  name  a  universal  heir  by 
an  institution  in  a  contract  which  cannot  be  revoked,  as  has  been  already  mentioiied  in 
the  preface,  no.  10.  And  one  may  likewise  give  all  his  goods  which  he  enjoys  at  pweent, 
or  shall  acquire  for  the  future,  by  a  donation  that  is  to  have  its  effect  in  his  lifetime,  and 
is  irrevocable,  provided  the  donor  reserves  to  himself  a  usufruct,  or  something  where- 
upon to  subsist.  For  it  would  be  contrary  to  equity  and  humanity,  that  he  should  be 
stripped  of  all.  Thus  the  universal  donee  may,  after  the  death  of  the  donor,  take  poMtf- 
sion  of  all  the  goods,  in  the  same  manner  as  the  heir.  But  because  he  who  has  made  a 
donation  of  all  his  goods,  present  and  to  come,  may  alienate  the  goods  which  he  has  ao* 
quired  since  the  donation,  and  contract  new  debts,  it  is  but  just  that,  after  the  death  of  the 
donor,  the  donee  should  be  at  liberty  to  content  himself  with  the  goods  which  the  donor 
had  at  the  time  of  the  donation,  and  to  bear  the  charges  thereof  which  were  due  al  that 
time,  and  to  renounce  the  goods  acquired  by  the  donor  after  the  donation,  and  by  that 
means  to  free  himself  from  the  debts  and  charges  contracted  afterwards.  For  which  rea- 
son it  is,  that  in  this  case  a  universal  donation  of  all  one*s  goods,  present  and  to  oomfi,  if 
distinguished  into  two  donations :  one,  of  all  the  goods  which  the  donor  posaessea  at  die 
time  of  the  donation  ;  and  the  other,  of  those  goods  which  the  donor  may  acquire  after- 
wards. Which  distinction  is  commonly  founded  on  this,  that,  in  stipulations  wMch  con- 
tain several  sums  or  several  things,  there  arc  as  many  stipulations  as  there  are  sums  or 
things  (L.  29,  D.  de  verb,  obitg.) ;  for  it  is  certain,  that  he  who  has  stipulated  from  a  debtor 
things  of  several  kinds  may  demand  only  such  of  them  as  he  pleases.  But  this  maxim 
does  not  prove  that  all  sorts  of  covenants  may  be  divided ;  und  if  this  di>ision  should  be 
prejudicial  to  the  interest  of  one  of  the  parties,  it  would  be  necessary,  according  to  anodi- 
er  rule,  either  to  execute  the  whole  covenant  or  to  break  it  entirely ;  because,  when  there 
is  an  obligation  on  both  sides,  the  mutual  engagements  ought  to  subsist.  See  the  seventh 
article  of  the  second  section  of  Covenants,  and  the  tenth  and  eleventh  articles  of  the  first 
section  of  Rescissions.  L.  39,  inf.  D.  de  oper.  lib. ;  —  /.  16,  in  Jin.  D.  de  admin,  et  per,  tutor. 
Thus,  we  may  add  as  more  particular  reasons  why  the  donation  of  goods  which  the  don<w 
is  in  present  possession  of  ought  to  sul)sist^  first,  because  tlie  said  donation  is  pore  and 
simple  by  the  contract,  and  the  donation  of  goods  to  be  acquired  implies  a  condition 
that  the  donor  shall  afterwards  acquire  goods,  which  he  cannot  be  said  to  do,  if  he  ac- 
quires no  more  than  what  is  necessary  to  pay  the  debts ;  for,  properly  speaking,  that  if 
only  to  be  called  goods  which  remains  after  the  debts  are  paid.  And  in  the  second  place, 
it  would  not  be  just  that  the  donor  should  have  it  in  bis  power  to  annul  the  donation  by 
contracting  debts.  AVTiich  has  been  a  motive  for  ratifying  the  donation  of  the  goods 
which  were  in  the  possession  of  the  donor  when  he  gave  them  away ;  in  which  there  is  no 
injury  done  to  the  creditors  who  have  contracted  only  after  the  donation,  which  thej 
ought  to  have  known  of.  But  if  the  donee  has  taken  possession  of  the  goods  after  the 
death  of  the  donor,  without  making  an  inventory  of  them,  he  cannot  afterwards  divide  the 
donation :  and  his  case  is  the  same  as  if  he  were  heir  purely  and  simply.  See,  as  to  the 
division  of  an  act,  the  remark  on  the  nineteenth  article  of  the  fifUi  section  of  Te9tametU$» 
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oeeded  to  the  deceased,  and  having  the  goods  only  by  the  title  of 
sale.  Bat  as  he  has  the  rights  belonging  to  the  heir,  and,  being 
in  possession  of  all  the  goods,  is  bound  for  all  the  charges,  he  is 
therefore  in  the  place  of  heir.s 

VIIL 

2676.  Tke  Owrator  to  a  Vacant  Succession  represents  the  Heir. 
—  When  a  succession  is  abandoned,  and  the  creditors  get  a  cura« 
tor  to  be  named,  or  when  a  curator  is  named  to  successions  to 
which  there  is  no  apparent  heir,  in  order  to  take  care  of  the  effects, 
the  said  curators  prosecute  the  hereditary  actions,  and  acquit  the 
chaises ;  and  those  who  have  any  claim  or  demand  on  the  estate 
their  actions  against  them.  Thus,  they  represent  in  this 
the  persons  either  of  the  heirs,  if  there  be  any,  or  of  those  to 
whom  the  goods  may  belong.^ 


TITLE   II. 

OP  HEIRS  OR  EXECUTORS  WITH  THE   BENEFIT  OF  AN 

INVENTORY. 

2677.  We  have  seen,  in  the  fourth  article  of  the  fifth  section  of 
the  first  title,  that  the  heir  or  executor  who  doubts  whether  the 
lacoession  be  advantageous  may  take  a  time  to  deliberate  whether 
be  shall  accept  or  refuse  it ;  and  in  the  fifth  article  of  the  same 
lection,  that,  in  case  of  any  such  doubt,  the  heir  or  executor  may, 
without  deliberating,  accept  the  succession  with  the  benefit  of  an 
inventory.  Which  has  this  effect,  that  if  the  charges  appear  after- 
wards to  exceed  the  value  of  the  goods,  he  will  be  accountable 
only  for  so  much  as  the  goods  amount  to ;  whereas,  if  he  did  not 
make  use  of  the  said  benefit,  he  would  be  simply  and  purely  heir 


S  L.  2,  ^  9,  Z).  d«  hatred,  vd  act  vend.  See  the  eighth  article  of  the  first  section  of  the 
third  tide. 

^  L.2,S  \,  D.de  cur.  bon.  dando.  See  the  fifteenth  article  of  the  first  section  of  Cura- 
tan.  Vacant  laccessions,  to  which  there  is  no  apparent  heir,  are  put  un<lcr  the  adminis- 
tntion  of  a  curator  until  an  heir  shall  appear,  or  nntil  the  goods  are  acquired  cither  to  the 
king  or  to  the  lord  of  the  manor.  And  curators  are  likewise  named  to  estates  that  are 
AbaiMkmed  to  the  creditors,  till  the  goods  be  sold  for  payment  of  the  debts. 

VOL.  II.  12 
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or  executor,  and  liable  to  all  the  charges  of  the  inheritancei  al- 
though the  effects  should  not  be  sufficient  to  acquit  them. 

2678.  Of  these  two  ways  which  the  law  has  established  for  the 
security  of  heirs  or  executors,  the  first  that  was  in  use  at  Borne 
was  the  right  of  deliberating.  This  right  was  invented,  as  it  is 
said  in  a  law,  both  for  the  interest  of  the  dying  persons,  that  they 
might  have  heirs  to  succeed  them,  being  thereto  allured  by  the 
liberty  which  they  had  to  inform  themselves  of  the  state  of  the 
goods  and  affairs  of  the  succession  before  they  should  engage  in 
it ;  and  likewise  for  the  advantage  of  the  heirs  themselves,  that 
they  might  not  be  obliged  to  engage  themselves  too  hastily  in  that 
quality.* 

2679.  The  method  of  using  this  right  of  deliberating  was  aftier 
this  manner ;  the  heir  who  was  called  to  a  succession,  either  by 
a  testament,  or  as  having  right  to  succeed  to  one  dying  intestatey 
applied  to  the  magistrate  for  a  time  to  deliberate,  and  a  delay  was 
granted  him  at  least  of  a  hundred  days.^  During  that  time,  the 
papers  belonging  to  the  deceased  were  communicated  to  the  heiri 
and  he  examined  all  the  debts  owing  by  the  deceased,  by  the  titles 
or  deeds  of  the  creditors,  in  order  to  take  his  measures  for  accepting 
or  refusing  the  succession.*  And  even  those  who  named  their 
heirs  might,  by  the  ancient  law,  regulate  by  their  testaments  a 
certain  time  which  they  gave  them  to  deliberate,  after  the  expira* 
tion  of  which,  the  heir  who  did  not  accept  the  succession  within 
that  time  was  excluded  from  it;*  but  this  was  afterwards  abol- 
ished.* 

2680.  This  faculty  of  deliberating  was  of  no  other  use  but  to 
give  the  heir  time  to  examine  whether  it  would  be  for  his  advantage 
to  accept  the  succession,  or  whether  it  would  be  better  for  him  to 
renounce  it :  and  seeing  he  was  obliged  after  that  time  to  resolve 
either  to  accept  the  inheritance  purely  and  simply,  and  to  engage 
himself  for  all  the  charges,  or  to  renounce  it,  without  being  at  lib- 
erty to  choose  any  middle  way,  there  followed  from  thence  several 
inconveniences,  both  to  the  heirs  and  also  to  the  legatees  and 
crtnlitors.  For  the  heirs  might  easily  be  deceived  by  the  appear- 
ance  of  the  goods,  the  charges  whereof  might  be  difficult,  or  even 

•  Li.  5  et  6,  D.  de  internxj.  injur.fac. 

*»  /-.  1.  S  1.  />  dtjwr.  deiib  :  — /.  V  ^' 

•  /.   28,  />.  I A  acy.  trl  omitt.  hiwrtd. ;  —  /.  5,  D.  dejwr.  ddib, 
^  \\  Ulp.  tit.  22,  ^  27,  et  sey. 

•  £.1:,  C.dejur.dM. 
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impossible,  to  be  known,  they  being  often  secret  and  hidden ;  and 
they  being  once  engaged  in  burdensome  successions,  they  could 
not  be  afterwards  at  liberty  to  renounce  them.  And  they  might 
likewise  be  deceived  in  another  manner,  by  renouncing  succes- 
sions which  might  happen  to  be  of  greater  value,  and  attended 
with  fewer  charges,  than  did  appear,  which  was  to  the  prejudice  of 
the  creditors  and  legatees.  These  inconveniences  lasted  for  several 
ages,  and,  until  the  time  of  Justinian,  without  any  other  remedy 
besides  that  of  an  exception  which  the  Emperor  Gordlan  had  made 
in  favor  of  soldiers  who  happened  to  be  engaged  in  burdensome 
successions,  to  whom  the  said  emperor  granted  this  privilege, 
that  their  own  goods  should  not  be  subject  to  the  charges  of  the 
SQCcession,'  which  was  difficult  to  be  put  in  practice  without  an 
inventory,  by  which  it  might  appear  wherein  the  goods  of  the 
snooession  did  consist  And  at  last  Justinian  established  in 
&vor  of  all  heirs,  whether  they  succeeded  by  testament  or  to  in- 
testates, of  whatsoever  quality  or  condition,  without  any  distinc- 
tion, a  liberty  to  accept  with  the  benefit  of  an  inventory  the  suc- 
cession that  fiedls  to  them,  that  is  to  say,  on  condition  that  they 
shall  not  be  liable  to  the  charges  farther  than  the  value  of  the 
goods,  of  which  an  inventory  ought  to  be  made  by  a  public  offi- 
cer. Which  has  this  effect,  that  the  creditors,  legatees,  and  other 
persons  concerned,  may  have  knowledge  of  all  the  goods  of  the  in- 
heritance which  are  appropriated  to  them,  and  that  the  heir  does 
not  engage  his  own  estate,  but  obliges  himself  only  to  account 
for  what  is  contained  in  the  said  inventory ;  and  by  this  means 
full  and  entire  justice  is  done,  both  to  the  heirs,  to  the  legatees, 
mud  to  the  creditors.' 

2681.  As  the  first  use  of  the  benefit  of  an  inventory  is  to  give  to 
the  heir  or  executor  the  liberty  of  deliberating  whether  he  shall 
accept  the  succession  or  not,  and  of  doing  it  with  the  greater  safe- 
ty, because  of  the  knowledge  of  the  goods  and  charges  of  the  in- 
heritance which  he  may  have  from  the  inventory,  so  this  benefit  of 
an  inventory  has  not  abolished  the  use  of  deliberating ;  and  Jus- 
tinian has  reserved  it  in  the  same  law  by  which  he  has  established 
this  other  benefit  Which  has  this  effect,  that  those  who  doubt 
whether  it  be  not  more  advantageous  for  them  not  to  accept  the 
inheritance  at  all,  even  with  the  benefit  of  an  inventory,  rather 
than  to  engage  themselves  therein,  may  determine  themselves  and 

^  L.wk.m  prindp.  C  dejwr.  d«Ub.  S  See  the  second  section  of  this  title. 
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take  their  final  resolution  after  having  deliberated  thereon;  and 
that  they  may  likewise  without  deliberating  accept  the  suooession 
with  this  benefit,  which  secures  their  own  estates,  since  they  do 
not  engage  themselves  for  more  than  the  value  of  the  goods. 
Thus,  we  may  distinguish  in  this  matter  the  right  to  deliberate, 
and  that  of  using  the  benefit  of  an  inventory,  which  shall  be  ex- 
plained in  the  first  two  sections  of  this  title ;  and  in  the  third  we 
shall  explain  the  effects  of  the  said  benefit. 


SECTION   I. 

OF   THE    RIGHT   TO   DELIBERATE. 

Art.  I. 

2682.  The  Heir  may  deliberate,  —  The  heir  or  executor,  who, 
being  ignorant  of  the  charges  of  the  inheritance,  is  afraid  to  en- 
gage himself  therein,  may  take  the  time  allowed  by  law  for  delib- 
erating, before  he  declares  whether  he  will  accept  the  sucoefMioa 
or  not' 

IL 

2683.  He  informs  himself  by  the  Inventory.  —  To  put  the  heir  oc 
executor  in  a  condition  to  deliberate,  it  is  necessary  that  he  should 
have  the  means  of  informing  himself  of  the  goods  and  charges  of 
the  succession ;  and  that  he  and  all  other  persons  concerned  may 
have  this  information,  the  judge  directs  an  inventory  to  be  made 
of  all  the  deeds  and  writings  belonging  to  the  inheritance,  which 
are  communicated  to  them.** 

III. 

2684.  Curators  named  to  the  Succession  while  the  Heir  is  deUb* 
crating,  —  If,  during  the  time  that  the  heir  is  deliberating,  there 
should  fall  out  some  affair  in  which  it  should  be  necessary  to  com- 

•  L,  3,  D.  tie  jure  delih.;  —  /.  uU.  §  13,  inf.  C.  eod.  By  the  ordinance  of  1667,  in  the 
title  of  Delays  for  deliberating^  the  heir  has  three  months  from  the  time  that  the  snccession 
is  open  to  make  the  inventory,  and  forty  days  thereafter  to  deliberate. 

^  See  the  texts  quoted  under  the  letter  e,  in  the  preamble  to  this  title.  As  it  is  onl/ 
by  the  means  of  the  inventory  that  the  heir  can  come  at  this  knowledge,  the  ordinance 
cited  on  the  foregoing  article  has  made  provision  accordingly,  as  has  been  already  ob- 
served, by  making  tlie  time  allowed  for  deliberating  to  commence  only  after  the  invento- 
ry is  made. 
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menoe  a  suit,  for  the  preservation  of  some  right  belonging  to  the 
inheritance,  or  to  defend  it  against  some  claim  or  pretension,  and 
the  matter  conld  not  admit  of  delay,  it  would  be  necessary  to 
name  a  curator  to  the  inheritance,  in  order  to  prosecute  its  rights, 
and  to  defend  it  until  the  heir,  by  accepting  the  succession,  may 
be  in  a  capacity  to  act  himself.^ 

IV. 

2685.  Sale  of  T%ing'S  which  are  perishable.  —  If,  in  the  same  case, 
when  the  heir  delays  to  accept  the  succession,  or  to  renounce  it, 
there  be  goods  belonging  to  the  inheritance  which  by  being  kept 
are  in  hazard  of  perishing,  or  of  being  damaged,  or  of  diminishing  in 
their  value,  such  as  fruit,  grain,  liquors,  or  things  which  it  would 
be  more  advantageous  to  sell  than  to  keep,  such  as  horses  or  other 
beasts  that  are  not  necessary,  and  which  would  occasion  an  ex- 
pense; the  heir  or  curator  of  the  succession  may  sell  and  dis- 
pose of  those  kinds  of  things,  in  order  to  preserve  the  money  that 
IS  got  for  them  in  the  inheritance,  observing  in  the  said  sales  the 
fixms  prescribed  in  such  cases.^ 

V. 

2686.  Acquitting  the  Charges  that  are  pressing,  —  If  there  were 
any  debts  due  from  the  succession,  which  it  might  be  necessary  to 
pay  off  speedily,  the  moneys  arising  from  the  sales  that  are  to  be 
made,  according  to  the  rule  explained  in  the  foregoing  article, 
should  be  employed  for  that  purpose,  or  things  which  are  the  least 
necessary  might  be  sold,  or  debts  that  are  owing  to  the  estate 
might  be  caUed  in,  in  order  to  clear  off  the  said  demands,  or  to 
satisfy  the  other  expenses  that  are  equally  necessary,  such  as  the 
funeral  charges,  the  tillage  of  the  lands,  necessary  repairs,  and  oth- 
ers of  the  like  nature,  according  as  the  judge  should  direct.® 

*  L.  S^  D.  de  cvnt.fur.  See  the  fifteenth  article  of  the  first  section  of  Cwraion,  See- 
ing die  time  allowed  to  the  heir  for  deliberating  is  much  shorter  by  the  ordinance  cited 
on  the  firtt  article  than  it  was  bj  the  Roman  law,  and  fhat  the  delay  for  deliberating  mns 
only  from  the  time  that  the  inventory  has  been  made,  we  mast  understand  what  is  said 
in  this  and  the  following  articles,  not  only  of  what  happens  daring  the  delay  for  dcliber- 
ising  after  the  inventory  is  made,  but  likewise  of  the  time  that  the  inventory  is  making, 
tad  before  it  be  set  about. 

^  L.b^S  1»  ^-  dejure  ddib.  These  sales  are  made  by  cant  or  auction,  and  by  permis- 
noii  of  the  judge ;  unless  it  be  that  the  inconsiderablencss  of  the  things  that  are  sold,  and 
the  consent  of  the  parties  interested,  may  excuse  the  charges  of  these  formalities.  See 
the  following  article. 

•  L.  6,  Z>.  dtjur.  deUb. ;  —  /.  7,  inf.  eod. ;  —  d.  I.  7,  in  princip. ;  —  /.  5,  ^  1,  inf.  tod. 

12' 
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VL 

2687.  Alimony  to  the  Children  during'  the  Time  that  they  deUber* 
(Ue.  —  If  the  heirs  are  infants,  who  deliberate  concerning  the  in* 
heritance  of  their  father,  mother,  or  other  ascendant,  and  they  have 
no  other  means  of  subsistence  during  the  time  that  they  have  tot 
deliberating,  they  may  in  the  mean  while  obtain  from  the  judge  a 
moderate  provision  out  of  the  goods  of  the  succession  for  tlieir 
maintenance/  For  there  is  less  inconvenience  in  taking  a  provis- 
ion of  this  nature  out  of  the  estate,  although  the  children  should 
renounce  the  succession,  than  there  would  be  in  depriving  them  of 
it  during  the  delay  which  the  law  allows  them.  And  if  it  should 
happen  to  be  in  the  case  of  a  succession  of  a  father,  on  which  the 
children  should  have  some  demand  in  right  of  their  mother,  who 
is  already  deceased,  this  provision,  being  deducted  out  of  their  de- 
mands, would  still  admit  of  less  difficulty. 

VIL 

2688.  Many  Heirs  successively  have  each  of  them  a  Right  to  de^ 
liberate.  —  If  several  persons  were  called  to  the  same  succession, 
one  in  default  of  the  other,  as  if  a  testator,  having  instituted  an 
heir,  and  foreseen  the  case,  either  that  the  said  heir  should  die  be- 
fore him,  or  that  he  would  not  accept  the  succession,  had  substi- 
tuted another  in  his  place ;  or  that  the  testamentary  heir,  or  the 
heir  to  an  intestate,  renouncing  the  succession,  the  next  in  degree 
of  kindred  should  be  willing  to  accept  it ;  in  all  these  cases  the 
heir  who  is  called  to  the  succession  in  default  of  another  would 
have  the  same  right  to  deliberate,  as  he  had  in  whose  place  he 
succeeds.*     For  the  time  granted  for  deliberating  cannot  b^in 


'  L.  9,  D.  dejur.  ddib. ;  —  /.  vlt.  C.  de  ord.  cogn. ;  —  v.  I.  51,  D.  de  hared.  pet.  Although 
the  words  of  the  second  text  cited  on  this  article,  and  the  fifty-first  law,  D.  de  hartd. 
pet.,  relate  to  other  matters,  yet  we  may  apply  here  that  which  concerns  the  moderating 
of  these  sorts  of  provisions,  the  equity  whereof  is  founded  on  the  necessity  of  maintaining 
the  children,  but  which  ought  to  be  as  little  burdensome  to  the  creditors  as  is  possible. 

We  must  obser^'e  upon  this  article,  that  the  provisions  mentioned  therein  have  fewer 
inconveniences  according  to  the  present  usage  in  France,  than  they  had  in  the  liomAQ 
law,  by  which  the  time  for  deliberating  was  much  longer.  See  the  remark  upon  the  fint 
article. 

8  Z.  10,  Z>.  dejur.  ddib.  See  the  title  of  Vulgar  Substitutiom.  We  must  not  confoond 
the  condition  of  him  who  succeeds  to  an  heir,  purely  and  simply  as  his  heir,  with  the  con- 
dition  of  heirs  who  are  substituted  one  to  the  other,  or  who  take  the  place  of  a  first  heir,  to 
succeed  in  his  default.  For  whereas  these  have  the  right  to  deliberate  whether  they  shall 
accept  the  same  inheritance  in  the  same  manner  as  tlie  heir  had,  in  whose  place  they  sac- 
ceed ;  he  who  becomes  pure  and  simple  heir  to  another,  who  had  accepted  the  inheritance, 
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to  run,  with  respect  to  each  heir,  bat  only  after  he  is  called  to 
the  succession. 

VIII. 

2689.  T%e  Heir  who  dies  while  he  is  deliberating'  transmils  his 
JRiglU  to  his  Sitccessors.  —  K  the  heir  who  was  deliberating  hap- 
pens to  die  before  he  has  declared  his  mind,  he  transmits  his  right 
to  his  heir  or  executor,  who  may  deliberate  likewise  whether  he 
shall  accept  or  refuse  the  succession  that  was  fallen  to  the  de« 


SECTION    II. 

bow  one  becomes  heir  or  executor  with  the  benefit  of  an 

inventory. 

Art.  L 

2690.  One  may  become  Heir  with  the  Benefit  of  an  Inventory^ 
^milumt  deliberaiing.  —  Every  heir  or  executor,  who  doubts  whether 
the  succession  be  advantageous  or  not,  and  who  is  afraid  to  en- 
gage himself  in  it,  may  beforehand  demand  that  an  inventory  be 
made  of  the  effects,  and  of  the  deeds  and  writings  belonging  to 
the  inheritance ;  and  without  taking  time  to  deliberate,  he  may 
dedare  that  he  accepts  the  succession  with  the  benefit  of  an  inven- 
tory.    And  by  this  means  he  will  be  liable  for  the  debts   and 
charges  of  the  inheritance  only  in  so  far  as  the  goods  belonging 
to  the  deceased  shall  be  sufficient  to  acquit,  and  his  own  estate 
will  not  be  chargeable  therewith.* 

IL 

2691.  The  Inventory  ought  to  be  made  according  to  Form.  —  The 
creditors,  the  legatees,  and  all  other  persons  who  have  any  claim 
on  the  inheritance,  having  an  interest  in  this  inventory,  the  heir  or 
executor  cannot  make  it  by  himself,  but  it  ought  to  be  made  by  a 


has  not  right  to  deliberate  whether  he  shall  accept  that  inheritance  or  not ;  but  it  goes  to 
kirn  with  the  same  engagements  which  the  person  was  under  who  had  accepted  it,  and  to 
whom  he  succeeds. 

^  L.  19,  C.  dejw.  ddA.  See,  concerning  this  right  of  transmission,  the  tenth  section 
viTatamatU, 

•  L.  «lt.  4  S,  C.  dMJwr,  deiib€r.;^d.  L  ^  4. 
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pnblic  officer,  and  according  to  the  form  which  the  law  and  usage 
have  established  in  this  matter.^ 

IIL 

2692.  £  ought  to  take  in  all  the  Goods,  —  This  inventory  ought 
to  contain  all  the  goods  of  the  succession  that  were  sealed  up  by 
order  of  the  judge,  or  are  discovered  by  persons  who  have  any 
knowledge  thereof.  And  the  heir  or  executor  ought  likewise  to 
declare  what  he  knows  of  them,  and  to  swear  that  he  does  not  de- 
tain or  conceal  any  effects  belonging  to  the  inheritance.® 

IV. 

2693.  The  Omissions  may  be  supplied.  —  If  the  creditors  or  lega- 
tees, and  other  persons  concerned,  should  discover  that  things 
have  been  omitted  in  the  inventory,  or  should  anyways  misinist 
it,  they  will  be  admitted  to  prove  the  omissions  and  frauds  which 
they  shall  allege.* 

V. 

2694.  I\inishment  of  Diverting  the  Ejects.  —  If  the  heir  or  ex* 
ecutor  had  secretly  conveyed  away  any  of  the  effects  belonging  to 
the  succession,  or  failed  to  discover  what  he  knew  thereof^  this 
unfair  dealing  would  be  punished  in  such  a  manner  as  the  quality 
of  the  act  might  deserve,  according  to  the  circumstances.* 


SECTION    III. 

OP  THE  EFFECT  OF  THE  BENEFIT  OF  AN  INVENTORY. 

Art.  I. 

2695.  The  Heir  with  the  Benefit  of  an  Inventory  is  bound  only 
for  the  Value  of  the  Goods.  —  He  who,  having  got  an  inventory 

*»  L.  oft.  4  2,  C.  dejur.  deUb.  According  to  the  usage  receiyed  m  France,  the  inyentorf 
ought  to  be  made  by  aathority  of  justice,  after  having  sealed  up  the  places  where  the 
writings  and  other  effects  belonging  to  the  inheritance  are  kept 

^  L.idt.^  2,  C.  de  jwr,  ddib.  By  the  usage  in  France,  not  only  is  the  heir  obliged  to 
give  in  a  declaration  upon  oath,  but  likewise  the  servants  of  the  deceased  are  obliged  to 
declare  upon  oath  what  they  know  touching  the  effects  of  the  deceased. 

^  L.vU.S  10,  C.  de  jwr.  ddib. 

•  Illo  videlicet  observando  ut  si  ex  haercditate  aliquid  hrercdcs  surripuerint,  vel  celaTe- 
rint,  vel  amovendnm  cnraverint,  postquam  fuerint  convicti,  in  duplom  hoc  restituerei  rel 
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maide  according  to  fonn,  declares  himself  heir  with  the  benefit  of 
an  inventory,  will  not  be  liable  for  the  charges  of  the  succession 
bat  in  so  far  as  the  value  of  the  goods  belonging  to  the  deceased 
amounts  to,  and  his  own  estate  will  not  be  anyways  chargeable 
therewith,*  as  has  been  said  in  the  first  article  of  the  second  section. 

IL 

2696.  The  Legacies  are  reduced  according  to  the  Ghods.  —  If 
the  heir  or  executor,  who  has  the  benefit  of  an  inventory,  be  bur- 
dened with  legacies  exceeding  the  sum  which  one  is  allowed  to 
dispose  of  by  will,^  he  may  get  them  to  be  reduced  in  proportion 
to  the  goods  which  remain  clear,  after  the  debts  and  other  charges 
are  deducted.® 

2697.  T%e  Heir  who  is  a  Creditor  preserves  his  Debt  —  If  this 
heir,  who  has  the  benefit  of  an  inventory,  was  himself  a  creditor 
to  the  deceased,  his  quality  of  creditor  shall  not  be  confounded 
^th  the  quality  of  heir,  which  makes  him  debtor  to  himself;  but 
be  shall  preserve  his  right  whole  and  entire,  in  the  same  manner 
MB  the  other  creditors,  and  that  with  the  mortgages  and  privileges 
^which  he  had  for  the  security  of  his  debt.* 

IV. 

2698.  And  recovers  his  Expenses,  —  All  the  expenses  which  the 
heir  who  has  the  benefit  of  an  inventory  has  been  at,  whether  it 
be  for  the  funeral  of  the  deceased,  for  making  the  inventory,  or  for 
repairs,  and  all  other  necessary  charges,  shall  be  allowed  him  out 
of  the  goods  of  the  inheritance  which  he  shall  have  received.* 

V. 

2699.  He  ought  to  sell  the  Movables.  —  The  heir  who  has  the 
benefit  of  an  inventory  not  being  bound  to  discharge  the  debts 

hcreditatifl  qiumtitati  compatare,  compellantur.  L.uU.  ^  10,  in  /.  C.  de  jur.  delib.  This 
penalty  of  the  double  is  not  in  use  in  France ;  bat  the  heir  who  should  be  found  guilty  of 
tueh  nn£ur  practices  would  be  proceeded  against  according  to  the  circumstances.  And  if 
dkey  shall  appear  to  be  such  as  to  render  the  heir  unworthy  of  the  benefit  of  an  inventory, 
W  may  be  debarred  of  it. 

*  L.uU.S4,C.  dejvr.  delib. 

^  See  the  third  title  of  the  fourth  book. 

*  L.vlLS4,C.  dejur.  delib.;— L  39,  \  I,  D.  de  verb,  signif. 

'  I.,  n^  i  9,  in/  C.  dejur.  delib.  ^  L  u/(.  ^  9,  C.  deiur.  delib. 
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bnt  with  the  goods  of  the  inheritance,  he  ought  to  sell  the  mova- 
bles, as  the  readiest  means  for  paying  off  the  debts/ 

VL 

2700.  He  is  only  bound  to  render  an  Account —  When  the  heir 
shall  pretend  that  the  goods  of  the  succession  are  exhausted  in  pay- 
ing the  debts,  legacies,  and  other  charges,  he  shall  be  under  no  fur* 
ther  obligation  to  those  who  have  any  claim  on  the  goods  of  the 
succession  than  to  give  an  account  of  them,  in  which  he  is  to 
charge  himself  with  the  goods  according  to  the  inventory,  and  to 
put  down  in  his  discharge  all  the  debts  and  other  charges  which 
he  has  acquitted' 

VIL 

2701.  He  is  not  obligedj  in  paying  the  Creditors^  to  observe  their 
Order.  —  Although  the  goods  of  the  succession  be  not  sufficient 
to  acquit  all  the  charges,  yet  the  heir  or  executor  who  has  the 
benefit  of  an  inventory  may  pay  off  the  creditors  who  come  first 
to  demand  their  debts,  if  there  be  no  attachment  of  the  goods,  or 
other  hindrance  on  the  part  of  the  other  creditors.  For  he  is  not 
bound  to  know  who  are  the  creditors,  nor  in  what  order  they  axe 
ranked.  And  those  who  come  after  all  the  goods  of  the  succes- 
sion are  disposed  of  to  other  creditors,  ought  to  blame  themselves 
for  their  delay.** 

VIIL 

2702.  He  may  pay  off  the  Legatees  if  the  Creditors  do  not  ap- 
pear,  —  If  the  creditors  do  not  appear,  the  heir  or  executor  may 
pay  off  the  legacies.  But  if  there  should  not  remain  effects 
enough  to  satisfy  the  creditors,  they  may  oblige  the  legatees  to 
give  back  what  they  have  received.  For  the  legacies  are  due  only 
after  the  debts  are  paid.'  And  in  such  a  case,  greater  regard 
ought  to  be  had  to  the  interest  of  the  creditors,  which  is  not  to 

^  See  the  text  quoted  on  the  fourth  article  of  the  first  section.  This  sale  ooght  to  be 
mode  after  the  pahlications  which  are  necessary  for  bringing  in  many  buyers ,  and  for  pre- 
yenting  the  frauds  which  are  usual  in  prirate  sales.  And  it  is  so  ordered  by  some  ens* 
toms  in  France. 

B  L.  lilt.  \  4,  C.  dejur.  delib.  It  is  only  by  an  account  that  the  heir  who  has  the  bene- 
fit  of  an  inventory  can  show  that  he  has  employed  the  goods  for  paying  the  debts  and 
clearing  the  other  charges. 

•»  L.  ult.  S  4,  C.  dejur.  delib. 

^  L.uU.\  4,  inf.  a  dejur,  delib. ;  —  d.  I  vU.  i  5. 


TIT.ni.]  HOW   A   SUOCB88ION   18   ACQUIRED.  143 

lose  what  is  jastly  due  to  them,  than  to  the  interest  of  the  leg- 
atees, which  consists  only  in  reaping  a  benefit  which  is  to  be 
taken  only  oat  of  the  goods  of  the  succession  that  shall  remain 
clear  after  payment  of  all  the  debts.^ 

IX. 

2703.  17ie  Lands  which  are  given  in  Payment  remain  subject 
to  the  Mortgages: —  If  any  creditors  had  taken  in  payment  lands 
or  tenements  which  were  part  of  the  succession,  and  other  prior 
oeditors  should  happen  to  appear  afterwards,  they  might  exer- 
cise their  right  of  mortgage,  if  they  had  any,  on  the  said  lands 
or  tenements  which  had  been  given  to  the  other  creditors; 
and  the  heir  who  had  the  benefit  of  an  inventory  would  not 
be  bound  either  in  warranty  to  those  who  had  taken  the  said 
lands  or  tenements  in  payment,  nor  for  what  the  other  creditors 
may  come  short  in  the  payment  of  their  debts,  farther  than  to 
the  value  of  the  goods  of  the  succession  which  may  remain  in 
their  hands.** 


TITLE   III. 

IN  WHAT  MANNER  A  SUCCESSION  IS  ACQUIRED,  AND  HOW  IT  IS 

RENOUNCED. 

2704.  The  reader  sees  plainly  that  these  words  of  this  title,  in 

what  manner  a  succession  is  acquired^  do  not  regard  the  manner 

in  which  one  is  caUed  to  the  quality  of  heir  or  executor ;  for  it  has 

already  been  sufficiently  explained  that  one  is  made  heir  either 

ky  the  disposition  of  the  testator,  or  by  the  provision  of  the  law ; 

but  they  have  respect  only  to  the  manner  in  which  he  to  whom  a 

Accession  is  fallen,  whether  it  be  by  testament,  or  as  next  of  kin 

'  JL41f4  \,  D.de  reg.jur.    It  is  hardly  possible,  according  to  the  usage  in  France,  that 

It  ihoiild  happen  that  an  heir  should  pay  off  legacies  before  the  debts.    For  the  benefit  of 

•B  iiiTentory  is  made  public,  both  by  its  being  entered  in  the  act<t  of  court,  and  by  tlio 

|mMic  notice  that  is  given  before  the  sale  of  the  movables,  as  has  been  observed  on  the 

fiah  article.    Bat  it  may  so  happen  that  some  creditor  may  have  been  hindered  from 

bringing  in  his  claim,  either  by  reason  of  his  absence  or  for  some  other  cause,  which 

ought  not  to  be  of  prejudice  to  the  heir,  who  paid  the  legacies  honestly  and  fairly,  without 

any  intent  to  defraud  the  creditors. 

•  JL  de.  H  6  fl<  7,  C.  dejur.  dM. 
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to  an  intestate,  and  who  has  as  yet  done  no  act  whereby  he  ac- 
cepts that  quality,  may  declare  himself  heir,  if  he  will  make  use  of 
his  right,  and  acquire  the  goods  of  the  succession*  And  these 
other  words  which  follow,  how  it  is  renounced^  are  to  be  under* 
stood  of  the  ways  by  which  he  who  is  called  to  be  heir  or  execo- 
tor  may  signify  his  refusal  of  it.  For  he  may  either  accept  of  that 
quality,  or  renounce  it  And  since  he  may  explain  himself  by 
several  ways,  and  since  he  may  likewise  do  some  acts  which 
would  make  him  heir  or  executor,  although  he  should  have  no 
such  intention,  the  different  ways  in  which  an  heir  or  executor 
may  carry  himself  with  respect  to  the  succession  that  is  fallen  to 
him,  whether  it  be  in  accepting  or  renouncing  it,  shall  be  the  sub- 
ject-matter of  this  tide.  And  in  the  first  section  we  shall  explain 
the  acts  which  engage  one  in  the  quality  of  heir  or  executes,  and 
which  imply  the  entry  to  or  acceptance  of  the  succession.  In  the 
second,  we  shall  show  what  are  the  acts  which  may  have  some  r^ 
lation  to  the  quality  of  heir  or  executor  without  engaging  one  in 
it  The  third  shall  be  concerning  the  effects  and  consequences  of 
the  acceptance  of  the  inheritance.  And  in  the  fourth  we  shall  ex- 
plain what  belongs  to  the  renunciation  of  the  inheritance. 


SECTION    I. 

OF    THE    ACTS    WHICH    ENGAGE    ONE    IN    THE    QUALITY    OF    HEIR   OR 

EXECITOR- 

Art.  L 
2705.  /m  whai  the  E/^r^^g^vteni  to  the  Successiom  consists.  —  The 
engagement  in  the  quality  of  heir  or  executor  ought  to  have  the 
same  effect  as  if  the  heir  or  executor  had  treated  with  the  de- 
ceased to  whom  he  succeeds,  as  has  been  said  in  its  proper  place ; 
and  it  is  the  same  thing  in  effect  as  if  it  had  been  agreed  between 
them  that,  if  the  heir  or  executor  would  accept  that  quality,  he 
should  have  all  the  goods  of  the  succession,  and  should  likewise 
be  bound  to  acquit  all  the  charges.*     Thus,  in  order  to  judge  by 

*  S««  dw  eighth  ftrtkrle  of  the  first  section  of  the  first  title.  This  kxmi  of  treatr  be- 
tween the  devenwd  And  his  heir  or  executor  b  made  oa  the  part  of  the  decesscd  in  hit 
tetftament,  when  there  »  ooe.  Aod  on  the  c:secaxor's  port  in  the  moment  that  he  accepts 
the  5tKvessiou  For  the  rest;itor  expLiiiu»  in  his  sc^^OiSLent  hs^  intention  to  leave  hi»  good* 
to  his  executor  on  condition  that  he  shall  sacitifV  all  the  char]^;  and  the  tsacnior.  bj  ac- 
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the  acts  of  the  heir  whether  they  engage  him  in  this  quality  or 
not|  we  ought  to  consider  in  them  the  relation  which  they  may 
have  to  this  intention  of  the  deceased,  that  the  heir,  by  taking  the 
goods,  should  subject  himself  to  all  the  charges.  And  according 
as  his  conduct  shall  show  that  he  is  willing  to  fulfil  the  said  inten- 
tion of  the  deceased,  it  will  prove  his  engagement,  as  shall  be 
esqilained  by  the  rules  which  follow. 

IL 

2706.  One  may  accept  the  Succession^  either  by  express  Acts^  or 
otherwise*  —  According  to  this  first  rule,  we  must  distinguish  two 
sorts  of  acts  which  may  form  the  engagement  of  the  heir  to  acquit 
tlie  charges  of  the  succession ;  those  which  signify  expressly  his 
mtention  to  take  the  goods,  and  to  engage  himself  for  all  the 
ehaxges,  as  if  he  declares  that  he  accepts  the  succession ;  ^  and 
those  which  have  the  same  effect,  although  he  do  not  explain 
himself;  as  if  he  takes  possession  of  the  goods  of  the  inheritance, 
or  if  he  does  some  other  act  which  shows  that  his  design  is  to 
hare  the  goods.® 

IIL 

2707.  What  are  the  Acts  of  an  Heir.  —  All  the  acts  which  an 
keir  may  do  in  that  quality,  that  is,  acting  as  heir,  oblige  him  as 
much,  whether  it  be  that  he  does  that  which  he  cannot  do  but  as 
lieir,  or  that  the  act  which  he  does  denotes  his  willingness  to  be 
lieir.  The  meaning  and  use  of  this  rule  will  better  appear  from 
^e  articles  which  follow.** 

IV. 

2708.  The  Heir  who  in  that  Quality  receives  Payment  of  a  Debt 
acts  as  Heir. —  The  heir  who  receives  that  which  he  has  no  right 


the  taccession,  does  the  same  thing  as  if  he  subscribed  to  this  condition  in  the 
will.  And  when  there  is  no  testament,  the  engagement  is  nevertheless  the  same.  For 
the  law  which  gives  the  succession  imposes  on  the  heir  that  is  to  succeed  to  it  tlie  same 
condition  of  acquitting  the  charges.  So  that  in  Uiis  case  the  hcir^  receiving  the  succes- 
sion from  the  law,  obliges  himself  in  the  same  manner. 

We  maj  apply  to  this  engagement  of  the  heir  or  executor  to  the  charges  which  are 
iapoted  apon  him  by  the  deceased,  the  usage  of  the  ancient  Roman  law.  by  which  tcsta- 
iDents  were  made  by  an  imaginary  sale,  which  Uie  deceased  made  to  his  heir.  See  the 
ictiark  on  the  thirty-first  article  of  the  second  section  of  IJeirs  and  Executors  in  general. 

^  L.  4,  C.  umU  legitim.  et  unde  cogruU. 

*  L.^,  C  dejwrr.  ddib.    See  the  following  articles. 

'  See  the  following^  articles. 

VOL,  II.  13 
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to  receive  but  in  that  quality,  does  an  act  which  properly  belongs 
to  the  heir.®  As  if  he  receives  payment  from  one  that  is  debtor  to 
the  inheritance;  for  by  receiving  it  he  declares  his  intention  to 
make  use  of  his  right  of  heir. 

V. 

2709.  And  if  he  pays  a  Debt  of  the  Succession.  —  If  the  heir 
makes  payment  of  a  debt  to  one  of  the  creditors  of  the  succession, 
ho  thereby  declares  that  he  accepts  the  succession,  and  engages 
himself  to  acquit  the  charges,'  since  he  acknowledges  himself  to 
owe  what  he  pays,  and  which  he  does  not  owe  but  as  heir. 

VL 

2710.  If  he  takes  any  of  the  Goodsj  or  reaps  the  Fhnts. —  If  he 
who  is  called  to  an  inheritance  takes  any  of  the  goods  belonging 
to  it  after  that  it  is  open,  as  if  he  reaps  the  fruits  of  any  ground,  if 
he  eultix'utes  it,  if  he  farms  it  out,  if  he  takes  any  of  the  movables 
of  the  8mHH?ssion,  if  he  sells  them,  or  disposes  otherwise  of  themi 
and,  in  genenU,  if  he  takes  that  which  he  had  no  right  to  take  but 
as  heir,  or  if  he  disposes  of  any  goods  of  the  succession  as  master 
and  owner,  he  makes  himself  thereby  heir.« 

S 
VIL 

*^n.  i4/M(>w4irA  he  errs  in  the  Fact. —  The  heir  who  has  taken 
jH>:^5^*s5»ion  of  5i>mo  particular  thing  which  was  not  part  of  the  sue- 
ivssion,  but  which  he  by  mistake  thousrht  did  belong  to  it,  does 
oveu  ill  that  iin  not  of  heir.  For  he  declares  his  intention  to  ac- 
ivpt  of  thiit  quiility,  and  by  that  means  obliges  himself  to  it.^ 

VIII. 

2712.  He  trhiy  dispt)ses  or  the  Inheritance  makes  himself  Heir. — 

The  lioir  who,  evon  bt^fore  he  intermeddles  anv  wav  with  the  in- 

•         -• 

heritiiUiV,  sells  it,  or  ijives  it  to  another,  or  disposes  of  it  otber- 
wist\  makes  hhast*lf  heir,  and  r^unains  bi.^uiid  for  ail  the  charsres  in 
the  same  manner  as  if  he  had  accepted  the  succession.  For  to 
s<4l  or  dis^x>;<e  of  it  is  to  make  use  of  it  as  master.* 

•  Z.  :!U.  4  -4,  in/  p.  ile  tcfmr.  rw  nnilt.  hun^. 
^  Z.  •  i,  '. '.  .#  'Ht-t  •Jiitb. :  —  t.  S»  '/.  'ju  {ftorT  rntt. 

*  ♦  7.  ,'  ,s4    t\   ho-ii   /tioi.  'M  iff     Sre  die  tex^  ^^iioced  an  the  ^urth  irticie. 

s .  ,^'  • 

'  i,  ty  C  it.  -iwiut.    Sm  the  vr^chGeeach  anicie  oC che  tir»t  jcctiua  h  Zfctn  find 
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IX. 

2713.  As^eUso  he  who  receives  a  Sum  of  Money  to  renounce  it.  — 
If  he  who  was  called  to  a  succession  receives  a  sum  of  money,  or 
any  other  thing,  to  renounce  it,  and  to  let  it  go  to  the  person  who 
has  right  to  succeed  in  his  place,  he  does  even  by  that  renunciation 
an  act  of  heir.     For  by  receiving  a  price  for  the  succession  he 

X. 

2714.  And  oho  the  Executor  who  renounces  by  Collusion  with  the 
Hnr  of  Blood.  —  H  the  testamentary  heir,  colluding  with  the  heir 
of  blood,  had  renounced  the  succession  in  order  to  leave  the  estate 
to  him,  and  that  even  without  any  valuable  consideration,  both  of 
them  designing  by  this  firaud  to  render  the  testament  altogether 
ineffiBctoal,  he  would  nevertheless  be  bound  to  pay  the  legacies 
and  other  charges.  For  this  collusion  would  be,  in  a  manner,  a 
disposal  of  the  inheritance,  and  his  knavery  would  deserve  this 
just  punishment"' 

XL 

2715.  And  likewise  he  who  has  embezzled  any  of  the  Effects.  — 
If  a  son,  or  other  heir  to  the  deceased,  who  should  pretend  to  ab- 
stain from  the  inheritance,  had  embezzled  any  of  the  effects  belong- 
ing to  it,  he  would  by  that  means  have  engaged  himself  to  the 
charges ;  for  his  condition  ought  not  to  be  any  better  for  having 
subtracted  the  effects  knavishly,  than  if  he  had  taken  as  heir  that 
which  he  has  embezzled  in  this  manner.^ 

XIL 

2716.  If  he  embezzles  after  having  renounced^  he  is  guilty  of 
Theft,  —  It  would  A.  A  be  the  same  thing  in  the  heir  or  executor, 
who,  after  he  has  renounced  the  inlieritance,  should  embezzle  or 
porioin  any  of  the  effects  belonging  to  it     For  he  would  not  by 

ia  gOMnJ.    AlthoQfi^  the  text  quoted  on  this  article  speaks  only  of  him  who  has  sold  the 
inberiuooe,  ret  the  disposing  of  it  in  any  other  manner  has  the  same  effect 

^  L.%  D.  n  quis  omUt.  catu.  tettam,;  —  /.  1,  C.si  omisa.  tit  cans.  test.  See  the  foregoing 
ntide,  and  the  eighteenth  article  of  the  first  section  of  Ildn  and  Ert^mtors  in  f]^neral. 

•  L.  \,\  vlt.  D.  SI  quiM  omisg.  caus.  test,  ab  int.  vel  al.  m.  p.h.  The  heir  of  blood  is  like- 
wiic  boand  for  the  legacies  in  this  case.  As  to  which  the  reader  may  consult  the  eigh- 
teenth and  nineteenth  articles  of  the  third  section  of  TestamentSy  and  the  remarks  which 
•fe  there  made  on  them. 

*  L.  71,  4  4,  D.  de  aequir.  vfi  omitt.  httrtd. 
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this  act  render  himself  heir,  unless  the  circnmstances  were  such  as 
that  it  ought  to  have  this  effect ;  but  he  would  thereby  commit  a 
theft,  for  which  he  would  be  punished.^ 

XIIL 

2717.  The  Next  of  Kin,  being"  instituted  by  Testament,  casmot  stiA 
to  the  Legal  Succession  in  Prejudice  of  the  Legatees. —  If  the  tes- 
tamentary heir  were  the  same  person  who  had  right  to  succeed  to 
the  testator  if  he  had  died  intestate,  and  he,  thinking  to  avoid  the 
payment  of  the  legacies  and  other  charges  imposed  by  the  testa- 
ment, should  renounce  the  testamentary  succession  and  cleave  to 
his  right  of  succeeding  to  the  deceased  as  dying  intestate,  be 
would  not  by  that  be  deprived  of  the  succession,'  but  he  would 
nevertheless  be  bound  to  execute  the  testament  For  the  testator 
might  have  named  another  person  for  his  heir  or  executor,  and  he 
cannot  have  the  goods  of  the  deceased  unless  he  executes  his  wilL^ 

XIV. 

2718.  A  Minor  is  relieved  against  any  Act  he  has  done  as  Heir. 
—  The  heir  who  is  a  minor  cannot  do  any  act  of  heir  which  may 
engage  him  irrevocably  to  that  quality.  And  if  the  succession 
with  which  he  has  intermeddled  proves  to  be  burdensome,  he  is 
relieved  from  it.' 

XV. 

2719.  If  the  Minor  who  is  relieved  has  for  his  Coheir  one  thai  is 
of  Age,  the  said  Coheir  remains,  nevertheless,  Heir.  —  If  the  minor 
who  renounces  the  succession  which  he  had  already  accepted  had 
a  coheir  of  full  age  who  had  likewise  accepted  the  inheritance  for 

®  /i.  71,  4  tilt.  D.  de  acquir.  vd  omitt.  Juered. 

P  L.  17,  ^  \,  D.  de  actfuir.  vel  omitt.  hcerM. 

1  L.\,D.  si  quia  omiss.  caus.  test.;  —  d.  I.  §  9,  inf. ;  —  /.  3,  C.  si  omiss.  sit  caus.  test.  We 
must  observe  on  this  rule,  that,  in  the  provinces  of  France  which  are  governed  hj  their 
customs,  if  the  testator  charges  his  heir  at  law  with  more  than  he  has  power  to  give  awaj 
by  the  custom,  the  said  heir  may  stick  to  his  right  which  belongs  to  him  by  the  custom, 
and  get  the  dispositions  of  the  testament  to  be  reduced  in  so  far  as  they  encroach  on  his 
right.    For  the  testator  could  not  dispose  to  his  prejudice. 

^  L.  57y^  1,  D.  de  acq.  vel  om.  haered.  See  the  tenth  and  following  articles  of  the  first 
section  of  Rescissions  and  Restitution  of  Tilings  to  their  First  Estate.  The  creditors  can 
suffer  no  manner  of  inconvenience  from  a  minors  renouncing  an  inheritance  which  he 
had  accepted.  For  seeing  there  is  always  an  inventory  made  of  the  goods  when  the  heir 
that  succeeds  is  a  minor,  the  said  inventory  preserves  the  rights  of  the  creditors,  and  the 
minor  is  as  it  were  an  heir  with  the  benefit  of  an  inventory. 
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bis  portion,  the  said  coheir  will  nevertheless  remain  heir  after  the 
minor  has  renounced.  But  he  will  be  liable  to  the  charges  only 
for  his  own  portion,  and  will  not  be  bound  for  those  which  fell  to 
the  share  of  the  minor;  the  creditors  preserving  their  rights  in 
Older  to  prosecute  them  pursuant  to  the  rules  which  have  been 
exphdned  in  the  ninth  section  of  the  first  title.' 

XVI. 

2720.  We  must  add  to  the  foregoing'  Rules  those  of  the  following 
Sectimu — One  may  be  able  to  judge  by  the  rules  explained  in 
this  section,  and  by  the  examples  of  the  cases  which  have  been 
bete  quoted,  what  are  the  acts  which  may  engage  one  in  the  qual- 
ity of  heir  or  executor.  And  it  will  be  easy  to  apply  to  the  partic- 
abr  ftLCts  which  may  happen,  and  to  the  circumstances,  the  use  of 
these  rules,  together  with  those  which  shall  be  explained  in  the 
fcdkrwing  section.* 


SECTION   II. 

op  thb  acts  which   have  sobfe  relation  to  the  quality  op 
bbir  or  executor,  but  which  do  not  engage  one  in  it. 

Art.  L 

2721.  To  act  as  Heir^  it  is  necessary  that  he  who  acts  should  know 
ikai  he  is  such.  —  The  acts  which  an  heir  or  executor  may  chance 
to  do  whilst  he  is  ignorant  of  the  death  of  the  person  to  whom  he 
socoeeds,  and  when  he  acts  upon  other  considerations,  put  him 
under  no  manner  of  engagement  For  to  act  as  heir  it  is  neces- 
sary that  the  person  who  acts  should  know  that  he  is  such,  and 
that  the  succession  be  open,  that  is  to  say,  that  the  person  to  whom 
he  has  a  right  to  succeed  is  dead.  Thus,  he,  who,  being  presump- 
tive heir  to  a  person  that  is  absent,  whether  he  be  instituted  by 
teirtament  or  has  a  right  to  succeed  in  case  the  said  person  dies 
intestate,  took  care  of  his  affairs  during  his  absence,  and  continues 
to  take  the  same  care  after  his  death,  before  he  knows  any  thing 
of  his  death,  does  not  engage  himself  to  the  inheritance.     And  he 


*  L.%\,  D.de  aequir.  vd  omitt,  hcrrtxL    See  the  remark  on  the  foregoing  article. 

<  Thii  article  is  a  cooscquence  of  the  foregoing  articles,  and  of  tlie  following  section. 

13' 


150  THE   CIVIL   LAW.  [PABT  II.  BOOK  L 

would  be  as  little  engaged  if  he  were  ignorant  that  he  was  heiri 
although  he  knew  of  the  death  of  the  said  person.* 

IL 

2722.  And  that  the  Act  proceed  from  no  other  Cause,  —  It  may 
so  happen  that  an  heir  or  executor,  who  knows  of  the  death  of 
the  person  to  whom  he  is  to  succeed,  may  do  some  acts  which  in 
their  own  nature  would  be  reckoned  acts  of  the  heir,  but  which  by 
the  circumstances  are  to  be  distinguished  from  them.  Thus,  for 
instance,  if  a  son  who  was  living  in  a  house  which  his  father  had 
given  him  the  use  of  during  pleasure  continues  to  dwell  in  it  for 
some  time  after  his  father's  death,  without  declaring  his  mind 
whether  he  will  be  heir  to  his  father  or  not ;  this  possession  which 
he  has  of  the  house  will  not  be  a  sufficient  reason  for  concluding 
that  it  is  as  master  and  owner  of  the  house  that  he  has  continued 
to  live  in  it  since  his  father's  death ;  and  it  will  be  no  hindrance  to 
him  why  he  may  not  renounce  the  inheritance,  if  nothing  else  has 
engaged  him  in  it.  For  although  his  precarious  title  was  at  an 
end  by  his  father's  death,  yet  this  bare  detention  of  a  house  which 
is  part  of  the  inheritance,  having  no  relation  to  the  quality  of  heir, 
would  oblige  him  only  to  pay  the  rent  of  the  house  to  him  who 
shall  succeed  as  heir,  or  to  the  creditors  of  the  inheritance.* 

III. 

2723.  T7ie  Heir  at  Law  who  knows  not  that  there  is  a  Testament 
does  not  approve  it  by  declaring  himself  Heir,  —  It  is  not  always 
enough  to  make  an  heir  liable  to  the  charges  of  the  inheritance, 
that  he  does  some  act  as  heir,  even  although  he  knows  that  he  is 
heir,  and  also  that  the  person  to  whom  he  is  to  inherit  is  dead,  if 
he  is  ignorant  by  what  title  he  is  to  succeed.  Thus,  for  example, 
if  one  who  had  right  to  succeed  to  a  person  dying  intestate  is  by 

'  Z.  1 9,  D.  de  acquir.  vel  omitt.  hcered. ;  —  /.  27,  eod. 

^  L.X^C.de  repud.  vel  abst.  hared. ;  —  /.  4,  C.  und.  legit,  et  unde  cognati.  We  have  in  this 
nile  put  the  case  of  another  house  different  from  that  wherein  the  father  of  tlic  said  per- 
son lived,  that  we  might  speak  only  of  the  fact  of  the  bare  dwelling  in  a  house  beloDging 
to  tlie  inheritance,  and  to  avoid  the  jumbling  together  other  acts  of  an  heir,  which  this 
son  would  be  obliged  to  prevent,  with  respect  to  the  movables  and  papers  which  should 
happen  to  be  in  the  house  where  the  father  lived,  if  after  his  death  the  son  should  continue 
to  dwell  in  it.  For  by  reason  of  the  said  movables  and  papers,  the  son  would  be  obliged 
to  get  them  spee<lily  sealed  up,  in  order  to  have  an  inventory  taken  of  them,  unless  he  had 
a  mind  to  ent«'r  hoir  siini)ly  and  purely,  without  the  benefit  of  an  inventory.  See,  in  rela- 
tion to  what  Ls  said  of  a  precarious  possession,  the  second  and  thirteenth  articles  of  the 
first  section  of  the  Loan  of  Things  to  he  restored  in  Specie. 
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the  said  person  instituted  his  heir  by  a  testament,  and  he,  knowing 
Dothing  of  the  said  testament,  enters  to  the  succession  as  next  of 
kin,  and  the  legatees  should  come  afterwards  and  set  up  a  tes- 
tament, which  would  engage  him  in  such  charges  that  he  would 
choose  rather  to  renounce  the  inheritance  than  to  keep  it,  he  might 
ahutain  from  it :  and  he  would  cease  to  be  heir  in  the  same  man- 
ner as  one  who  is  instituted  by  a  testament,  and  who,  believing  it 
to  be  a  good  will,  and  not  being  next  of  kin,  had  entered  to  the 
soooession,  of  which  he  should  happen  to  be  afterwards  deprived 
on  aoooont  of  the  nullities  which  should  be  discovered  in  the  said 
testament* 

IV. 

2724^  We  must  distinguish  the  Motives  of  the  Acts.  —  First  Ex- 
ample. —  Among  the  acts  which  an  heir  or  executor  may  do,  it  is 
necessary  to  distinguish  between  those  which  can  have  no  other 
cause  besides  an  intention  which  implies  the  acceptance  of  the  in- 
heritance, and  those  which  may  proceed  from  other  causes,  and 
fiom  which  it  does  not  necessarily  follow  that  he  who  does  them 
is  heir.  Thus,  what  one  does  out  of  a  motive  of  duty,  as  if  the 
son  takes  care  to  bury  his  father,  this  office  which  he  does  to  his 
deceased  parent  is  not  reputed  to  be  acting  as  heir.  Thus,  the 
heir  who,  while  he  is  deliberating  whether  he  shall  accept  or  not, 
lays  up  the  effects  of  the  succession  in  safety,  does  not  declare  by 
that  action  that  he  is  heir.  But  in  these  and  the  like  cases,  it  is 
by  the  quality  of  the  acts,  and  the  circumstances,  that  we  distin- 
guish what  is  to  be  looked  upon  as  an  acting  as  heir,  and  what 
oo^t  not  to  have  that  effect^ 

V. 

2725.  Second  Example.  —  The  heir  who,  without  any  design  of 
accepting  this  quality,  but  barely  to  prevent  the  loss  or  ruin  of  a 
thing  belonging  to  the  inheritance,  takes  some  care  of  it,  or,  having 

*  L.  S2t  D.  de  aapdr.  vet  omitL  hared.  Althoagh  the  dispositions  of  testaments  which 
load  the  heir  too  much  may  he  reduced,  as  shall  he  shown  in  the  third  title  of  the  fourth 
book,  and  in  the  fourth  title  of  the  fi/th  hook ;  yet  seeing  there  may  he  dispositions  which 
are  not  inhject  to  this  reduction,  as  shall  be  explained  in  the  same  places,  and  that  other 
coniiderations,  and  even  that  of  \ie\n^  enga<;cd  in  lawsuits  al)out  the  said  reductions,  m»y 
oblifre  the  testamentary  heir  not  to  accept  the  conditions  of  the  testament,  there  may  he 
where  the  rule  explained  in  this  article  may  have  its  use. 

^  L.30tD.  de  acquir.  pel  cmitt.  hand. ;  —  {^.  /.  20,  ^  1 ;  —  v.  /.  4,  D.  de  rclitj.  et  sumpt. 
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some  just  reason  to  believe  it  to  be  his  own,  takes  possession  of 
it,  does  not  thereby  engage  himself  to  be  heir,  provided  that  the 
circumstances  show  his  intention  and  his  integrity.* 

VL 

2726.  Another  Example.  —  If  the  heir  was  in  partnership  with 
the  deceased,  to  whom  he  was  to  succeed,  or  if  they  had  something 
in  common  together,  and  this  partner  who  was  instituted  heir,  ex* 
ercising  his  right,  after  the  death  of  the  other,  to  the  thing  which 
belonged  to  them  in  common,  does  it  in  such  a  manner  as  to  re- 
strain himself  to  his  own  proper  right,  without  confounding  it 
with  the  right  which  belonged  to  the  deceased,  and  which  by  the 
quality  of  heir  had  accrued  to  him ;  those  acts,  being  confined  to 
his  own  proper  right,  will  not  be  a  sufficient  ground  to  declare  him 
heir,  no  more  than  the  care  which  he  may  have  taken  <^  the  thing 
belonging  to  him  in  common  with  the  deceased.' 

VIL 

2727.  When  one  is  forced  to  act  as  jBetr,  it  does  not  engage 
him.  —  If  it  has  happened  that  an  heir  has  been  forced  by  any  per- 
son to  do  some  act,  which,  if  he  had  been  at  his  own  free  liberty 
when  he  did  it,  would  have  made  him  heir,  the  said  force,  being 
well  proved,  would  render  the  act  of  no  effect,  and  he  would  never- 
theless  be  admitted  to  renounce  the  succession.' 

VIII. 

272S.  Precautions  to  be  taken  by  the  Heir^  who  is  afraid  lest  he 
shoithi  f /AiTtwr^  himself  by  some  Act.  —  The  heir  or  executor,  w^ho 
should  find  himself  under  a  necessity  of  doing  some  acts  which 
he  feart^d  might  be  made  use  of  to  tie  him  down  to  the  acceptance 
of  that  quality,  may  beforehand  declare  his  intention  by  some  in- 
strument in  wTiting,  wherein  he  may  protest  that  what  he  does  or 
shall  do  shall  be  without  taking  upon  him  the  quality  of  heir,  bnt 
bart^ly  either  for  preser%'ing  the  goods  of  the  succession,  or  for  the 
other  i*auses  which  may  oblige  him  to  act,  and  which  he  may  spe- 
cify in  his  prt^>test.  And  in  this  case,  if  what  he  has  done  appears 
to  be  siuivre,  the  acts  done  pursuant  to  this  protest  will  do  him 
no  manner  of  prejudice.    It  is  by  the  means  of  this  precaution 


(  L.  S^  £).  tit  itctpur.  vd  oaytt.  ktrtiL 
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that  the  heirs  who  are  not  willing  to  engage  themselves  to  accept 
the  SQooession  ou^t  in  such  like  cases  to  provide  for  their  secu- 
rity.^ 


SECTION  III. 

or  the  effects  and  consequences  of  the  acceptance  of  the 

inheritance. 

Art.  L 

2729.  Two  Effects  of  the  Acceptance^  the  Bight  to  the  Goods 
amd  the  Possession.  —  It  is  necessary  to  distinguish  two  effects  of 
the  acceptance  of  the  inheritance.  One  is,  that  which  makes 
heir  or  executor  master  of  all  the  goods,  and  of  all  the  rights  be- 
longing to  the  succession,  although  he  be  not  as  yet  in  possession 
of  them;  and  the  other  effect,  which  is  a  consequence  of  the 
former,  is,  that  he  may  fake  possession  of  them.  The  heir  be- 
comes master  of  the  goods  by  a  bare  act,  by  which  he  declares  or 
ngnifies  that  he  is  heir,  although  as  yet  he  possesses  no  part  of 
the  inheritance.^  And  he  does  not  acquire  the  possession  of  the 
goods  till  he  begins  to  possess  them  according  to  the  rules  which 
have  been  explained  in  the  title  of  Possession. 

.       11. 

2730.  TTie  Possession  is  not  necessary  to  one*s  becoming  Heir. 
—  As  soon  as  the  heir  or  executor  has  done  any  act  which  en- 
gages him  in  that  quality,  whether  he  possesses  the  goods  of  the 
inheritance,  or  a  part  of  them,  or  even  although  he  has  none  of 
them  in  his  possession,  yet  he  may  exercise  the  rights  belonging 
to  the  heir  or  executor,  and  he  is  likewise  bound  for  all  the 
chai^es.^ 

III. 

2731.  The  Acceptance  of  the  Succession  is  carried  back  to  the 
Time  of  the  Death  which  laid  the  Succession  open,  —  Seeing  the 
heir  or  executor,  who  accepts  the  succession  only  some  time  after 

^  X.  so.  4  \,  D.  de  aequir.  vel  omiU.  hctred. ;  —  /.  14,  4  8»  D.  de  rdig.  et  sumpt.fun. 

*  L.  6,  C.  dejur.  ddib.    See  the  second  article  of  the  first  section.    L.  ljD.de  honor. 

See  the  following  article. 
^  L,SS^D.de  aequir,  vel  omiU,  hand. 


104  THE    CIVIL    LAW.  [PART  II.  BOOK  I. 

the  death  of  the  person  to  whom  he  succeeds,  is  reputed  heir  or 
executor  from  the  moment  of  the  said  death,  as  has  been  said  in 
another  place ;  ^  all  the  goods  which  augment  and  all  the  chafes 
which  diminish  the  inheritance,  after  the  said  death,  will  fall  to 
him.  And  whatever  has  been  laid  out  for  the  preservation  of  the 
giHHis,  or  acquitting  of  the  charges,  whether  it  was  by  a  curator,  if 
there  ^\'^s  any,  or  by  other  persons,  will  be  on  his  account,^  unless 
he  has  good  reasons  for  not  approving  the  said  disbursementB. 

IV. 

2732.  ^fect  of  tie  Acceptance,  to  oblige  to  pay  aU  the  Charges. 
—  The  heir  who  is  of  age,  and  who  has  once  taken  upon  him  that 
quality  without  the  benefit  of  an  inventory,  enters  inevoeably  into 
all  the  engagements  which  are  the  consequences  thereoO 

V. 

2T3a  Am4ier  ^eci.  tie  Right  of  tramsmiHii^  the  lakeriUimce. 
^-^Theff  i:<^  aiM>iher  ed^n  of  the  acceptance  of  the  socoessioD, 
which  15  the  right  that  it  gives  to  the  heir  or  executor,  if  he  hap- 
|>«HI5  to  die  afWr  thi$  acceptajnce*  to  traosmit  or  convey  the  in> 
herit^iUK^  tv>  hu;^  heir  or  exe\nitor.  Thb  b  that  right  which  is 
C!)ilk\i  the  ri^t  of  truisiuis^sion  of  the  inheritance*  vdiic^  we  shall 
ti>t*«:  v^'  in  i:5>  jwn^er  plaofJ     And  it  is  enough  here  barely  to 

VI 

ji*  m.'C  'vwx;*  w  ihf  I%,%:frixj:Mc^^  —  Ahhvrc^  ibe  :£cxep;ance  of 
tSr  <:i>v-v>f>i<^,^.  :>  i.:*.'.::^  :o  :bf  ^xxi?  wr-ioi  rye;!'-,  ibesein  after 
:^!e  x>f*'_*;  .^  :K'  :vr<c£:  ro  w^orji  tire  ht^-^r  or  ^itvrcrror  succeeds, 
a:xi  ^xx*^  ro:  fv::fro  :o  :^>?e  i».xx2<  ro  v^ci  liif  r^:  that  the 

VY  ;  >»,'   ,v<rs.^irj<  %"  ^  KY.V.  :;>f>i  i^f  %r   >f  ^rsrcop^fvi.  i^  i:  ibev  were 


>VV     <K     t'ta)    <.\«t\  »l    4\     thl     tilt*    A      !'A«bMR4»?v 
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goods  substitated,  or  even  to  continue  to  reap  the  fruits  of  them, 
according  to  the  conditions  of  the  substitution.  And  he  enters 
likewise  into  the  engagements  which  the  deceased  was  under  in 
relation  to  the  said  goods.  Thus,  for  example,  if  the  deceased 
had  damnified  them,  the  heir  or  executor  would  be  bound  for  the 
damages  which  the  owners  had  suffered,  and  for  the  charges  of 
the  said  goods  which  the  deceased  had  failed  to  acquit  during  the 
time  that  he  enjoyed  them. 


SECTION    IV. 
of  renouncing  the  inheritance. 

Art.  L 

2735.  Every  Heir  may  renounce  the  Succession.  —  Every  heir 
or  executor  is  at  liberty  to  accept  the  succession,  or  to  abstain 
from  it,  and  to  renounce  it ;  provided  he  has  not  done  any  act 
which  may  have  engaged  him  in  that  quality.* 

IL 

2736.  How  the  Succession  is  renounced.  —  The  heir  or  executor, 
who  has  a  mind  to  renounce  the  succession,  may  do  it  by  acts 
which  signify  his  intention  so  to  do.  Thus,  he  might  cause  notice 
to  be  given  to  the  creditors,  and  to  the  legatees,  that  he  will  not 
accept  the  succession,  and  that  he  renounces  it.  He  might  like- 
wise make  such  a  declaration  to  the  person  who  has  the  right  to 
succeed  in  his  place.  And  this  renunciation  ought  to  be  made 
either  judicially,  or  otherwise  by  some  act  intimated  to  the  party 
to  whom  notice  ought  to  be  given,  and  executed  honestly  and 
fairly.^ 

III. 

2737.  In  order  to  renounce,  it  is  necessary  that  one  should  know 
his  Ri^ht,  and  that  the  Succession  be  open.  —  As  in  order  to  act  as 

•  L.  \3,  D.  fir  acq.  tW  omitt.  keered. 

^  L.  95, 1),  de  aaj.  iW  omitt.  hctred.  Seeing  the  renunciation  of  the  succession  may 
hare  consequences  which  make  it  necessary  that  there  should  remain  proofs  of  it,  whether 
it  he  for  the  <li*chanjc  of  the  heir  or  executor  who  renounces,  or  for  the  l>ehix)f  of  the 
person  who  hxis  ri;jht  to  succeed  in  his  default,  or  for  the  interest  of  the  cR-ditors;  the  rc- 
nanriation  cannot  be  well  done  bat  by  some  public  instrument  in  writing,  which  may  l)C 
known  to  all  parties  concerned. 
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heir  or  executor  it  is  necessary  that  the  heir  or  executor  should 
know  the  death  of  the  person  to  whom  he  is  to  succeed,  and  that 
he  should  know  likewise  that  he  is  called  to  the  inheritance,®  so  it 
is  also  necessary,  in  order  to  renounce  the  succession,  that  the  heir 
or  executor  be  not  ignorant  of  the  said  death,  nor  of  his  own  right 
to  succeed.  For  in  order  to  renounce  a  right  it  is  necessary  that 
the  person  who  renounces  should  have  it  in  his  power  to  acquire 
it,*  and  know  of  it* 

IV. 

2738.  The  Heir  who  has  renounced  cannot  afterwards  retrod. — 
Although  the  renunciation  of  the  succession  seems  to  have  no 
other  effect  but  to  free  him  who  might  be  heir  or  executor  from 
that  quality,  without  obliging  him  to  any  thing,  yet  it  has  this  effect, 
that  he  who  has  once  renounced  a  succession  cannot  afterwards 
claim  it  if  the  person  who  had  right  to  succeed  in  this  default  has 
taken  his  place.  Thus  the  heir  who  has  renounced  has  engaged 
himself  to  the  other  who  succeeds  in  his  place,  to  let  him  enjoy 
peaceably  the  inheritance,  whereof  he  has  relinquished  to  him  all 
the  effects  and  the  charges.' 

V. 

2739.  One  cannot  renounce  the  Inheritance  in  Part  —  As  the  heir 
or  executor  cannot  divide  his  acceptance  of  the  inheritance,  to  take 
one  part  of  it,  and  leave  the  rest,  as  has  been  said  in  the  fifth  arti- 
cle of  the  third  section ;  so  neither  can  he  divide  his  renunciation, 
by  relinquishing  one  part  of  the  inheritance,  and  keeping  the  re- 
mainder. But  he  ought  either  to  renounce  the  whole  succession, 
or  to  keep  it  entire.* 

*  See  the  first  article  of  the  second  section. 

^  L.  \Sy  D.  de  acquir.  vel  omttt.  pews. ;  —  /.  4,  eod. 

'  L.  23,  D.  de  acq.  vel  omitt.  hared.  This  role  has  no  relation  to  the  renunciations  of 
daughters,  of  which  mention  has  been  made  in  the  preamble  of  the  second  section  of  Ilein 
and  Eteadors  in  general.  For  those  renunciations  concern  onlj  successions  to  come,  and 
are  founded  on  motives  which  render  them  lawful  and  honest,  and  consequently  reasona- 
ble ;  whereas  it  would  be  uncivil  and  unreasonable  that  an  heir  should  renounce  a  succes- 
sion,  unless  it  were  under  the  circumstances  mentioned  in  the  article. 

^  L.\,  C.de  dolo.  If  the  heir  who  has  renounced  should  afterwards  repent  of  it,  whilst 
all  things  are  yet  entire,  no  other  person  having  appeared  to  claim  the  inheritance,  noth- 
ing would  hinder  him  from  resoming  his  right. 

S  L.  20,  a  de  jurt  ddib. 
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TITLE    IV. 

OP  PABTITIONS  AMONG  COHEIRS. 

2740.  It  is  an  engagement  which  all  persons  are  under  who 
have  any  thing  in  common  among  them,  to  come  to  a  partition 
when  any  one  of  them  desires  it  For  they  may,  indeed,  all  of 
tbem  have  the  joint  enjoyment  of  the  thing  which  belongs  to  them 
in  common,  if  this  undivided  enjoyment  thereof  be  agreeable  to 
tbem,  and  suit  with  their  conveniency ;  but  if  any  one  of  them  b 
desirous  to  have  his  portion  to  himself,  it  would  be  contrary  to 
juBtioe  and  to  good  manners  to  force  him  to  have  it  always  undi- 
vided, since  that  would  be  a  perpetual  occasion  of  strife  and  con- 
tention among  them,  as  has  been  observed  in  another  title.^ 

2741.  As  we  have  explained  in  the  same  place  the  mutual  en- 
gagements of  those  who  have  any  thing  in  common  together  with- 
oat  a  covenant,  so  we  have  there  set  down  the  rules  which  have 
relation  to  their  engagement  of  dividing  the  common  thing,  and 
tlie  said  rules  may  be  applied  to  partitions  among  coheirs.  But 
aiiioe  we  have  not  there  explained  this  kind  of  partition  in  particu- 
lar, nor  even  in  general  the  nature  of  partition,  which  is  of  greater 
extent  among  coheirs  than  among  all  other  persons,  we  shall  ex- 
plain in  this  title  all  that  belongs  to  thb  matter,  both  what  has  not 
been  explained  in  that  other  title,  and  what  is  necessary  to  be  ex- 
plained here. 

2742.  If  any  reader  shall  find  fault,  that  we  have  not  inserted 
under  this  title  that  rule  of  the  Roman  law  which  relates  to  parti- 
tions which  parents  may  make  of  their  goods  amongst  their  chil- 
dren, he  may  see  what  is  said  on  this  subject  in  the  preamble  of 
the  first  section  of  the  title  of  Testaments. 

2743.  It  is  proper  to  acquaint  the  reader  here,  that  although  it 
might  be  expected  that  we  should  explain  under  this  title  the  mat- 
ter of  collation  of  goods  which  the  coheirs  are  bound  to  bring  into 
the  mass  of  the  inheritance,  in  order  to  be  comprised  in  the  parti- 
tion, yet  we  shall  not  treat  of  it  here.  For  this  matter  takes  in  a 
great  many  particulars  which  ought  to  be  distinguished  from  the 
matter  of  partitions,  and  it  shall  be  explained  in  a  separate  title  by 
itself,  which  shall  be  the  fourth  of  the  second  book. 


*  See  the  eleTenth  article  of  the  second  section  0/ those  who  dumce  to  har%  &c. 
VOL.  II.  14 
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SECTION    I. 
of  the  nature  of  partition,  and  in  what  manner  it  18  blade. 

Art.  L 

2744.  Definition  of  Partition,  —  The  partition  of  tiie  goods  of 
the  inheritance  among  coheirs  is  nothing  else  bat  the  exercise  of 
the  right,  which  they  have  all  of  them  reciprocally,  to  take  out  of 
the  goods  which  belong  to  them  in  common  each  of  them  one 
portion  separated  from  the  portions  of  the  others,  which  is  to  be  to 
him  in  lieu  of  the  undivided  share  which  he  had  in  the  whole.* 
And  it  is  the  same  thing  in  all  other  partitions  of  a  thing  which 
two  or  more  persons  have  in  common.  For  those  who  have  any 
thing  in  common  among  them  cannot  be  compelled  to  possess  it 
always  jointly  and  in  common.  Thus,  every  one  of  the  coheirs 
may  oblige  the  rest  to  come  to  a  partition  of  the  inheritance.^ 

II. 

2745.  Partition  is  as  an  Exchange.  —  It  follows  from  this  nature 
of  partition,  that  it  is  as  it  were  an  exchange,  which  the  parties 
who  divide  make  among  themselves ;  the  one  giving  his  right  in 
the  thing  which  he  relinquishes  for  the  other's  right  in  that  which 
he  takes  to  himself.  Thus,  for  instance,  when,  in  a  partition  among 
two  coheirs,  the  one  takes  a  certain  estate  in  land  for  his  share,  the 
other  a  house,  he  who  takes  the  land  retains  the  right  which  he 
himself  had  to  the  one  half  of  it,  and  acquires  the  right  which  his 
coheirs  had  to  the  other  half;  and  he  who  takes  the  house  retains 
in  the  same  manner  the  right  which  he  himself  had  to  the  one  half 
of  it,  and  acquires  the  other  half  which  belonged  to  the  other.® 

IIL 

2746.  Or  as  a  Sale.  —  The  partition  being  considered  under 
another  view  may  be  compared  to  the  contract  of  sale.  For  al- 
though one  of  the  coparceners  does  not  buy  any  thing  from  the 
other,  yet  they  estimate  among  themselves  that  which  they  are  to 
divide,  and  every  one  of  them  takes  a  share  of  the  goods  in  pro- 

*  Z.  1,  D.fam.  ercisc;  —  /.  8,  C.  eod. 

^  L.  43,  D.  fam.  ercisc.    See  tlio  eleventh  article  of  the  second  section  0/  those  who 
chance  to  have  any  Ttiingy  &c. 

*  L.  77,  S  18,  D.  de  legat.  2;  — /.  20,  4  3,  in/.  D.fam.  erase. 
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pcvtion  to  the  share  which  he  had  in  the  price  which  they  set  upon 
all  the  goods  of  the  inheritance.^ 

IV. 

2747.  All  the  Goods  of  the  Inheritance  are  divided,  —  The  par- 
tition ought  to  take  in  all  the  goods  without  exception,  movables 
and  immovables,  rents,  debts  owing  to  the  estate,  and,  in  general, 
all  sorts  of  effects  whatsoever  that  are  in  the  succession,  and  which 
ought  to  go  to  the  heirs.*  We  must  likewise  take  in  among  the 
goods  that  are  to  be  divided,  those  which  the  heirs,  or  any  one- of 
them,  are  bound  to  bring  into  the  mass  of  the  inheritance,  pursu- 
ant to  the  rules  which  shall  be  explained  in  the  title  of  ColUUion  of 
Goods.  But  if,  after  the  partition  has  been  made,  there  should  ap- 
pear goods  which  had  not  been  comprised  therein,  it  would  be 
leformed,  or  a  new  partition  would  be  made,  either  of  the  whole 
estate,  on  only  of  those  goods  which  were  omitted.' 

V. 

2748.  And  likewise  all  the  Charges.  —  As  the  heirs  divide  all 
the  goods  of  the  inheritance  which  they  know  of,  so  they  ought 

'  X.  1,  C  eomm,  ytriufqm  judie,  tarn  fcanil,  q.  e,  d.  Seeing  the  Yalnatioiis  which  co- 
make  among  themselyes  of  the  goods  which  they  divide  are  of  no  other  use  bat  to 
the  giving  to  ereiy  one  of  them  so  much  of  the  goods  as  he  ought  to  have  for 
hia  portion,  this  comparison  of  partition  to  the  contract  of  sale  is  limited  to  the  idea 
wych  it  giren  <^  it  in  this  article ;  and  as  it  has  not  the  other  marks  of  this  contract,  so 
it  oaght  not  to  have  the  consequences  thereof  Thus,  the  coheirs  who  divide  the  goods 
of  tiie  inheritance  are  not  bound  to  pay  the  fines  of  alienation,  and  the  other  dues  which 
might  be  demanded  in  a  contract  of  sale,  not  even  as  to  the  moneys  which  one  of  the  co- 
\mn  may  be  obliged  to  pay  in  to  his  coheir  to  make  their  shares  equal,  which  is  called 
tke  balance  of  the  partition.  Which  happens  when  it  is  not  possible  to  divide  all  the 
goods  of  the  succession  in  such  a  manner  as  to  make  all  the  portions  equal,  as  when 
there  are  some  goods  that  cannot  be  divided,  and  which  exceed  the  value  of  one  share ; 
or  when  it  is  altogether  impossible  to  divide  the  goods  into  equal  portions  without  oblig- 
ing the  one  to  pay  in  some  money  to  the  other  for  rendering  the  shares  equal.  For  in 
tiieae  cases  there  is  this  difference  between  the  money  given  for  balancing  the  shares,  and 
the  price  in  a  sale,  that  in  the  contract  of  sale  the  buyer  had  no  right  in  the  thinpj  that  is 
fold,  and  he  purchases  it  entirely  by  a  commerce,  wherein  he  engages  himself  voluntarily. 
Bat  in  a  partition,  he  who  pays  in  the  money  had  a  right  in  the  whole  thing  which  he 
taket,  and  a  right  which  came  to  him  by  a  title  independent  of  his  will.  Thus  he  does 
not  bay  any  thing,  but  being  engaged  to  take  for  his  portion  some  of  the  goods  which 
are  of  greater  value  than  what  his  share  amounts  to,  he  is  obliged  to  make  the  condition 
of  his  coheir  equal  to  his  own.  So  that  this  return  of  money  being  only  an  accessory 
that  l»  e««^ntial  to  the  partition,  it  docs  not  change  the  nature  of  it,  but  becomes  u  part 
thereof,  and  does  not  give  to  the  partition  the  characters  of  a  contract  of  sale,  which  are 
quite  different. 

•  L.  2,  n.famil.  ercisc.:^L  25,  ^  20,  eoc/.  ^  L.  20,  ^  4,  D./am.  erciac. 
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likewise  to  divide  the  debts  owing  by  the  deceased,  and  the  other 
charges.  For  there  are  no  more  goods  than  what  remain  after 
all  the  charges  are  deducted.* 

VL 

2749.  Warrcmtyfor  Evictions^  cmdfor  the  Charges.  —  If  after  the 
partition  there  appear  any  new  charges,  whether  they  be  debts  or 
others,  or  if  any  of  the  lands  divided  be  evicted,  the  heirs  shall 
warrant  one  another  against  such  evictions,  and  shall  do  one  an- 
other justice  reciprocally,  either  by  a  new  partition  or  otherwise, 
pursuant  to  the  rules  which  shall  be  explained  in  the  third  sec* 
tion.** 

VIL 

2750.  Equality  of  the  Condition  of  the  Coparceners.  —  The  goods 
and  the  charges  are  divided  among  the  coheirs  according  to  the 
portions  which  they  have  in  the  inheritance,  so  as  that  what  every 
one  has  for  his  portion  be  estimated  on  the  same  foot  with  what 
the  others  have  for  theirs ;  and  that  they  bear  likewise  their  re- 
spective proportions  of  the  charges,  making  their  condition  alwa]^ 
as  equal  as  is  possible,  both  as  to  the  advantages  and  disadvan- 
tages in  the  goods  and  in  the  charges.^ 

VIIL 

2751.  If  the  Equality  cannot  be  exact,  in  what  Manner  it  is  to  be 
siipplied,  —  If  the  goods  and  charges  which  are  to  be  divided  are  of 
such  a  nature  that  it  is  not  possible  to  give  to  all  goods  of  the  same 
quality,  and  to  divide  the  charges  equally,  and  in  such  a  man- 
ner as  that  the  condition  of  every  one  may  be  equal  to  that  of  the 
others,  this  equality  is  made  up  by  joining  to  the  goods  of  the  great- 
est value  the  heaviest  charges,  or  by  indemnifying  in  some  other 
way  those  who  should  suffer  any  disadvantage,  either  by  returns 
of  money  from  one  share  to  another,  or  by  other  accommodations 
which  may  as  much  as  is  possible  render  equal  the  condition  of 
the  coheirs.  Thus,  for  example,  if  in  order  to  have  the  use  of  a 
house,  or  other  tenement,  which  falls  to  the  lot  of  one,  it  should  be 
necessary  to  subject  to  some  service  another  house  or  tenement 
which  is  in  the  lot  of  another,  this  service  ought  to  be  established, 

^  L.  \^  D.  de  honor,  posaess. ;  —  /.  39,  S  \^  D.de  vtrh.  *ignif. 
**  Zr.  25,  ^  20  rt  21,  D.fam.  erctsc.  Sec  the  third  section. 
*  Z.  19,  in/i  D  fam.  erciacund. 
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and  the  inconyenience  thereof  ought  to  be  otherwise  made  amends 
for,  either  by  the  valuation  of  the  lands  and  tenements,  or  in  some 
other  manner.  And,  in  fine,  the  coparceners  ought  mutually  to 
bear  with  some  inconvenience  for  the  ease  and  conveniency  of 
one  another,  and  always  to  prefer  that  which  is  most  advantageous 
fern  them  all  in  general,  to  what  might  be  (at  the  interest  of  any 
one  of  them  in  particular.^ 

IX. 

2752.  What  the  Deceased  owed  to  the  Heir  is  reckoned  Part  of 
ike  Ckairges.  —  We  mnst  reckon  among  the  charges  of  the  inherit- 
ance that  which  the  deceased  may  have  owed  to  one  of  the  heirs. 
For  here  the  quality  of  debtor  is  not  confounded  with  that  of 
creditor  any  farther  than  for  the  share  which  this  heir  ought  to 
bear  of  his  own  debt,  and  he  will  remain  creditor  to  the  other  heirs 
for  all  the  overplus.™ 

X. 

2753.  The  Ooods  which  camiot  be  divided  are  to  be  sold  by 
—  When  there  are  in  the  inheritance  such  kinds  of  goods 

are  not  capable  of  being  divided,  such  as  an  office,  or  a 
house  which  cannot  be  divided,  or  other  effects  which  none  of  the 
heirs  either  can  or  is  willing  to  take,  whether  it  be  because  of  the 
price,  or  for  other  reasons,  which  may  make  it  necessary  to  sell  the 
goods  in  order  to  divide  the  price  of  them,  they  are  sold  by  auc- 
tion, as  has  been  said  in  another  place ;  ^  or  if  any  one  of  the  heirs 
18  willing  to  take  the  goods  that  are  to  be  sold,  at  the  price  which 
they  shall  agree  on  among  themselves,  he  shall  have  a  less  share 
of  the  other  goods,  or  shall  refund  to  the  others  that  which  they 
ooght  to  have  out  of  the  goods  which  he  keeps  to  himself.** 

XL 

2754.  Hie  Auction  may  be  made  publicly.  —  Seeing  this  sale  by 
anction  is  to  be  for  the  common  good  of  the  coheirs,  every  one  of 
them  may  demand  that  it  be  public,  may  bid  himself  for  the 
thing  exposed  to  sale,  and  insist  that  all  persons  be  received  to 

'  JL  22,  M,  D./am.  ercixmul.;  —  l  22,4  3,  eod.;  —  i  4,  in  /.  D.  amm.  d\vid.;  —  l  21, 
D.md, 

■  i^.  20,  4  1,  D.Jam.  erciscund. 

*  See  the  twelfth  article  of  the  second  section  0/ those  toho  chanee,  &c. 

*  See  tiie  same  article.    L.  55,  D./am.  ercisc. 

14  • 
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bid,  in  order  to  raise  the  price  of  that  which  none  of  the  copaice- 
ners  either  could  or  would  take  in  his  lot.^ 

XIL 

2755.  If  the  Thing  is  adjiidged  to  one  of  ike  Heirs  as  hemg  ike 
JXghest  Bidder y  the  others  cannot  claim  any  Share  ofUby  offering 
their  Share  of  the  Price. —  If  it  is  one  of  the  heirs  to  whom  the 
thing  that  is  sold  by  auction  is  adjudged,  he  shall  remain  sole  and 
unchangeable  proprietor  of  it,  and  none  of  the  other  heirs  shall 
have  right  to  claim  any  share  in  it  by  paying  in  his  part  of  the 
price,  even  although  it  were  a  thing  that  were  capable  of  being 
divided.  For  it  is  a  voluntary  and  irrevocable  alienation,  and  he 
to  whom  the  thing  is  adjudged  may  say  that  he  did  outbid  others 
in  the  price  only,  that  he  might  have  the  whole  to  himself;  and  the 
others  cannot  divide  his  title.' 

XIIL 

2756.  Where  the  Deeds  belonging  to  the  Succession  are  to  be 
lodged. —  As  the  partition  of  the  goods  and  right  of  the  succession 
gives  to  every  one  of  the  heirs  in  particular  that  which  falls  to  his 
share,  so  likewise  each  of  them  ought  to  have  only  the  deeds  and 
writings  which  relate  to  the  goods  and  rights  which  he  has  in  his 
lot.  And  if  there  are  any  writings  which  are  of  common  use  to 
several  of  the  heirs,  the  principal  heir  keeps  possession  of  the  orig- 
inals, which  he  is  to  exhibit  whenever  there  is  occasion,  and  in  the 
mean  while  he  gives  copies  of  them  to  the  others ;  or  if  they  do 
not  agree  to  dispose  of  them  in  this  manner,  the  writings  are  de- 
posited in  the  hands  of  a  public  notary,  or  they  will  be  otherwise 
disposed  of,  as  the  judge  shall  direct.'  And  as  for  the  dispositions 
of  the  deceased,  whether  they  be  a  testament,  codicil,  or  others, 
they  remain  in  the  hands  of  the  notary  before  whom  they  were 
sped,  that  he  may  give  authentic  copies  of  them  to  the  heirs ;  or  if 
they  happen  to  be  among  the  papers  of  the  testator,  or  in  the  cus- 
tody of  other  persons,  they  are  either  disposed  of  according  as  the 
heirs  do  agree  among  themselves,  or  if  they  cannot  agree,  the 
judge  will  give  directions  therein.* 

P  L.  3,  C.  comm.  divuL    See  the  place  qaotod  on  the  foregoing  article. 

^  This  is  a  consequence  of  the  sale  by  auction,  which  was  only  done  in  order  to  alien- 
ate the  thing  which  either  could  not  be  divided,  or  which  the  heirs  were  not  willing  to 
divide,  that  they  might  share  the  price  among  them.     V.  I.  7,  ^  IS,  D.  comm.  divid. 

'  L.  7,  D.fam.  ercisc. 

'  Z.  4,  4  idt.  D.fam.  ercitc.    See  the  sixteenth  article  of  the  second  section  0/ those  who 
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XIV. 

2757.  Who  is  the  Plaintiff  in  a  Demand  of  Partition.  —  If,  in 
order  to  have  a  partition,  the  coheirs  go  to  law  with  one  another, 
seeing  they  all  demand  that  which  falls  to  their  share,  and  that 
their  engagements  are  reciprocal,  they  are  therefore  all  of  them  in 
tiie  place  of  plaintifis,  in  the  same  manner  as  in  the  other  kinds  of 
partitions  of  tilings  that  are  common.  But  although  they  are  all 
in  effect  plaintiffs  in  that  respect,  yet  he  is  only  considered  as 
plaintifT  who  first  began  the  suit  For  in  judicial  proceedings  this 
quality  is  not  regulated  by  the  nature  of  the  rights  which  those 
that  go  to  law  together  have  one  against  the  other,  but  by  the 
first  demand  that  brings  the  matter  into  judgment^  Thus,  even 
in  causes  where  only  one  person  is  obliged  towards  the  other,  as  a 
debtee  to  his  creditor,  who  has  naturally  on  his  side  the  right  to 
demand  that  which  is  due  to  him,  it  may  happen  that  this  debtor 
becomes  the  plaintiff;  as  if  he  summon  his  creditor  to  deliver  him 
op  a  bond  which  he  pretends  to  be  null  or  discharged,  or  to  apply 
towards  payment  of  the  said  debt  a  sum  which  he  has  already 
paid.  For  these  are  in  effect  demands  which  he  makes  to  his 
creditiv. 

XV. 

2758.  A  New  Partition  for  an  Heir  who  appears  afterwards.  — 
If  it  should  happen  that,  after  the  partition  was  made,  there  should 
appear  a  new  coheir  or  coexecutor,  whose  long  absence  had  given 
occasion  to  believe  that  he  was  dead,  or  whose  right  was  un- 
known, as  if  a  second  testament  which  was  not  known  of  had 
called  him  with  the  others  to  the  succession,  this  first  partition 
would  be  annulled,  and  it  would  be  necessary  to  make  a  new  par- 
tition with  him  of  all  the  goods  that  are  still  in  being,  and  of  the 
Talue  of  those  which  have  either  been  consumed  or  alienated,  that 
he  may  have  his  portion  of  the  whole  inheritance." 

XVL 

2759.  Wrong  done  in  a  Partition.  —  When  there  is  any  consid- 
erable wrong  done  in  a  partition,  even  although  the  coparceners 


to  ktwe^  Sec    This  article  is  oonceired  in  such  tenns  as  to  make  it  conformable  to 
tte  «nge  in  France. 

*  L.XS  l.D.comm.dwid, 

•  /#.  17,  C.  fcok.  erciae. 
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should  all  of  them  be  of  age,  jet  this  damage  may  be  repaired, 
pursuant  to  the  rule  explained  in  another  place.' 

XVIL 

2760.  Three  Ways  of  making  a  PartitiofL  —  Partitions  may  be 
made  three  ways ;  either  by  the  heirs  themselves,  if  they  know  the 
value  of  the  things  and  can  agree  among  themselves ;  or  by  arU- 
trators  or  skilful  persons,  whom  they  choose  by  mutual  consent ; 
or  judicially,  if  they  cannot  agree  among  themselves ;  in  which 
case  the  partition  is  made  by  skilful  persons,  who  are  named  by 
the  judge,  if  the  heirs  themselves  do  not  every  one  of  them  name 
some  persons  on  their  part/ 


SECTION    II. 

OF  THINGS  WHICH  ENTER  OR  DO  NOT  ENTER  INTO  THE  PARTITIOli; 
AND  OF  THE  EXPENSES  LAID  OUT  BY  THE  HEIRS  OR  EXECUTORS, 
WHICH    THEY    MAY    RECOVER. 

2761.  We  shall  not  put  down  here  among  the  goods  which  en- 
ter into  the  partition,  those  which  are  liable  to  be  brought  into  the 
mass  of  the  inheritance  by  way  of  collation,  although  tfaey  are  to 
be  divided  as  well  as  the  others,  because  the  matter  relating  to 
the  collation  of  goods  is  explained  in  another  place,  as  has  been 
mentioned  at  the  end  of  the  preamble  of  this  title. 

Art.  L 

2762.  Three  Sorts  of  Goods  tchick  a  Person  deceased  ma^f  Kate 
had.  —  We  must  distinguish  among  the  goods  which  dying  pei- 

'  Soc  the  foarteenth  article  of  the  second  section  Of  tktme  wko  chajtee^  &c^  asd  the  re- 
mark that  is  there  maile  upon  it  Si'e  likewise  the  ninth  article  of  the  sixth  section  of 
Cot\mtnts,  and  the  fourth  article  of  the  third  section  of  the  Mcts  of  CoctnanU^  and  the 
third  article  of  the  third  section  of  Rescissions. 

y  L.  ult.  D.  Jam.  arise.  A  partition  maj  be  made  bv  mntaal  consent,  whether  it  be 
that  the  heirs  do  it  themselves,  or  hj  arbitrators  or  skilful  persons.  And  if  they  do  not 
a^ree  anion^  themselves,  the  p»artition  is  made  bv  a  decretal  order  of  the  judge,  in  which 
case  everk*  one  of  the  parties  names  skilful  persons  on  his  side,  or  if  the  parties  refuse 
t(.>  name,  the  jud^  names  them.  And  this  is  a  nomination  which  the  judge  makes  br 
virtue  of  his  office :  which  does  not  hinder  the  parties  from  pvinp  in  their  reasons  of 
recusation  a;:ainst  the  persons  nameil  by  tlie  judp>.  in  order  to  have  otbo*  skillhl  penoos 
named  who  are  not  suspecteti  See  the  twenty-drst  title  of  the  ordinance  of  the  month  of 
April,  1667. 
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sons  leave  behind  them  three  different  sorts  which  they  may  have 
had.  The  first  is  of  those  goods  wherein  the  right  which  the  de- 
eeaaed  had  to  them  ceased  by  his  death,  such  as  those  of  which  he 
had  only  the  usufhict,  or  which  were  subject  to  a  substitution,  and 
othcfs  of  which  mention  has  been  made  in  the  fifth  article  of  the 
first  section  of  the  first  title.  The  second  is  of  those  goods  which 
the  deceased  may  have  given  away  in  legacies,  or  otherwise,  to 
other  persons  than  his  heirs  or  executors.  And  it  is  this  third  sort 
of  goods  which  come  into  partition  or  distribution,  whether  the 
deceased  died  testate  or  intestate.* 

II. 

2763.  In  what  Case  Goods  bequeathed  or  substituted  may  enter 
uUo  the  Partition.  —  Although  the  things  bequeathed  by  a  testator, 
and  the  goods  which  he  may  have  had  that  were  subjc^  to  a  sub- 
stitution, or  to  a  fiduciary  bequest,  are  not  comprised  among  the 
goods  of  the  succession,  which  are  to  be  divided  among  the  heirs ; 
yet  nevertheless,  if  the  legacy  was  conditional,  so  that  the  legatee 
was  not  to  have  the  thing  bequeathed  but  upon  a  condition,  or  in 
t  case  which  it  was  altogether  uncertain  whether  it  would  happen 
or  not,  or  that  the  fiduciary  bequest  was  only  to  take  place  in  a 
time  which  was  not  as  yet  come;  in  all  these  cases  the  heirs 
might  in  the  mean  while  divide  those  kinds  of  things,  they  taking 
among  themselves  the  necessary  precautions  for  the  events  which 
might  oblige  them  to  restore  the  goods,  and  giving  to  the  lega- 
tees, and  to  the  persons  who  may  have  right  to  the  substituted 
gocxls,  the  security  which  shall  be  spoken  of  in  its  proper  place.^ 

III. 

2764.  T%e  particular  Legacies  which  are  given  to  any  of  the 
Heirs  or  Executors  do  not  enter  into  the  Partition,  —  We  may 
veckon  among  the  things  which  do  not  enter  into  the  partition 
that  which  a  testator  gives  as  a  particular  legacy  to  some  one  of 
his  heirs  or  executors,  over  and  above  his  equal  share  with  the 
others.  For  that  heir  or  executor  is  to  take  the  said  thing  before 
the  partition.® 

•  i^  2,  D.fam.  erdac 

^  £.  12,  ^  2,  Z).  Jam.  erase. ;  — /.  96,  S  pen.  D.deleg.\.  See  the  seTcnth  article  of  the 
mih  Mctkm  of  Le^aaes^  and  the  ninetecDth  article  of  the  first  section  of  Substitutions  tK)th 
£rect  mnd  fiduciary. 

*  L.  \7,S  2jD.deUgai,  1. 
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IV. 

2765.  The  Goods  which  are  to  be  restored  are  not  divided."^ 
We  must  likewise  exclude  from  the  partition  all  those  goods  of 
the  succession  that  have  been  acquired  by  ways  which  oblige  the 
possessors  to  restore  them ;  such  as  things  that  have  been  got  by 
stealth  or  robbery.* 

V. 

2766.  Nor  the  TTiiriffs  which  can  ordy  serve  for  some  ill  Use.  — 
We  ought  likewise  to  place  in  the  same  rank  those  kinds  of  things 
which  can  be  applied  only  to  some  ill  use,  such 'as  books  of  magic, 
and  other  things  of  the  like  nature,  which  ought  to  be  suppressed.* 

VL 

2767.  The  Revenues  which  every  Heir  has  received  come  itUo 
the  Partition,  —  Besides  the  goods  which  are  extant  in  the  inherit 
ance  at  the  time  of  the  partition,  or  which  ought  to  be  brought 
into  it  by  way  of  collation,  the  mass  of  the  inheritance  ought  to 
be  augmented  with  the  fruits  and  revenues  of  the  common  goods 
which  every  one  of  the  heirs  may  have  enjoyed  by  himself,  few  he 
ought  to  be  accountable  for  them,  pursuant  to  the  rule  explained 
in  the  third  article  of  the*  twelfth  section  of  Heirs  and  Executors 
in  general,  and  the  said  fruits  are  a  part  of  the  goods  of  the  suc- 
cession which  come  into  the  partition.' 

VII. 

2768.  TTie  Expenses  laid  out  about  the  Fruits  are  to  be  deducted 
out  of  them.  —  The  expenses  which  the  heirs  or  executors  have 


^  L.4^  ^  2t  D.  fam.  erciac.  See  the  last  article  of  the  second  section  Of  thorn  vAo 
chance,  &c. 

*  L.A^S  1)  ^*  fa^'  ercisc.  See  the  serenteenth  article  of  the  second  section  ()f  thorn 
who  chance  to  hai'e^  &c. 

^  L.  20,  §  3,  D.  de  hared.  pet. ;  —  /.  2,  inf.  C  de  pet.  hcered.  See  the  third  article  of  the 
twelfth  section  of  Heirs  and  Executors  in  general,  and  the  texts  which  arc  there  cited. 
It  is  in  the  sense  explained  in  this  article  that  we  ought  to  understand  what  is  said  in 
these  texts,  that  the  fruits  augment  the  inheritance.  But  if  the  goods  of  a  succession  were 
to  he  estimated,  in  order  to  adjust,  for  example,  the  Falcidian  portion  or  the  legitime,  we 
ovL^Yii  not  in  that  case  to  comprise  in  the  said  estimate  the  fruits  and  other  revenues  which 
the  heirs  wlio  were  in  possession  of  the  inheritance  may  have  enjoyed.  For  the  said 
fruits  would  not  increase  the  mass  of  the  goods  of  the  deceased ;  but  they  would  be  only 
an  accessory,  which  would  belong  to  every  one  of  the  heirs  according  to  his  share  in 
the  inheritance.  See  the  seventh  article  of  the  first  section  of  the  Fakidian  Poriicm^  and 
the  eleventh  article  of  the  third  section  of  the  Legitime. 
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at,  either  in  cultivating  the  lands,  or  in  gathering  and  preserv- 
ing the  fruits,  are  to  be  deducted  out  of  the  fruits  which  they  are 
iKrand  to  account  for  to  one  another.  So  that  there  enters  into  the 
partition  only  so  much  as  remains  of  the  clear  value  of  the  fruits, 
after  the  expenses  are  deducted.^^ 

VIIL 

2769.  AUhaugh  there  be  no  FruUsj  yet  the  Heir  recovers  the 
Ckargtt  he  has  been  at  in  cultivatinff  the  Lands.  —  Although  the 
expenses  laid  out  by  one  of  the  heirs  or  executors,  in  order  to  reap 
the  fruits,  such  as  those  for  cultivating  the  lands,  and  others  of  the 
like  nature,  happen  to  be  ineffectual,  either  when  there  is  no  crop 
at  all,  or  when  the  crop  is  less  than  the  expenses ;  yet  the  heir  or 
executor  who  had  laid  them  out  will  nevertheless  recover  them, 
for  they  were  necessary  for  the  common  interest.^ 

IX. 

2770.  The  Heirs  recover  the  Necessary  and  Useful  Expenses^  al- 

Oumgh  the  Event  makes  them  Unprofitable.  —  It  would  be  the  same 

tiiiiig  if  an  heir  or  executor  had  been  at  any  expense  to  preserve 

toy  of  the  goods  belonging  to  the  inheritance,  even  although  the 

thing  on  which  the  expense  was  laid  out  should  happen  to  perish, 

as  if  a  house  which  he  had  caused  to  be  propped  up  in  order  to 

prevent  its  fall  was  afterwards  consumed  by  fire.     For  there  is  this 

difference   between  the  condition  of  this  heir  or  executor,  as  of 

every  honest  and  fair  possessor,  and  that  of  an  unjust  possessor, 

that  whereas  the  unjust  possessor  cannot  recover  the  necessary  or 

profitable  expenses  which  he  has  laid  out  on  the  tiling  which  he 

possessed  unjustly,  unless  the  thing  itself  is  still  in  being,  and  is 

improved  by  the  said  expenses,  and  that,  on  the  contrary,  he  loses 

Us  expenses  if  the  thing  has  perished,  or  is  noways  the  better  for 

nrhat  has  been  laid  out  upon  it :  the  heir  or  executor,  and  every 

other  honest  and  fair  possessor,  recovers  these  sorts  of  expenses, 

although  the  thing  be  totally  destroyed.^ 

X. 

2771.  Three  Kinds  of  Expenses.  —  Among  the  expenses  which 
an  heir  or  executor  may  have  laid  out  on  the  goods  belonging  to 

I  JL  36,  ^  «2r.  D.fam.  ercUc. 

^  L.  37,  D.  de  hand,  pet.    See  the  following  article. 

'  L.  38,  D.  deiand.peL; — /.  51,  D./am,  ercuc. 
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the  inheritance,  we  must  distingaish  three  sorts  of  them.  Those 
which  are  necessary;  those  which,  although  not  necessary,  aie 
nevertheless  useful ;  and  those  which  have  been  laid  out  only  for 
pleasure,  without  any  necessity,  and  without  any  profit.^  And  ac- 
cording to  these  differences,  the  heir  or  executor  recove»  cr  does 
not  recover  his  expenses,  by  the  rules  which  follow. 

XL 


2772.  yitcessary  Elxpenses.  —  The  necessary  expenses  ate  those 
which  one  is  obliged  to  lay  out  in  preserving  the  goods,  mod  for 
preventing  their  perishing,  ot  being  damaged;  siush  aa  the  oi^ 
dinary  repairs  in  buildings,  those  which  are  made  to  prevent  their 
falU  that  which  is  laid  out  in  planting  new  trees  in  the  room  of 
others  that  are  dead«  or  blown  down,  and  other  such  like  expensesi 
the  ^'unt  of  which  would  cause  some  damage  to  the  inheritanoe; 
which  i$  the  reason  why  the  heirs  who  have  been  at  any  expenses 
of  this  kind  ou^t  to  recover  them.* 


2773^  UptjM  Expenses. — The  useful  expenses  aie  those  which| 
although  they  are  laid  out  without  necessity,  yet  augment  the 
e^tntr :  $uch  as  ihe  planting  of  an  oichardL  or  some  additional 
buikiin^  n>  a  house^  in  order  to  raise  the  lent  of  it.  And  these 
$<>rr5  ot  e\^>eu<i(^5  onc^;  to  be  it^paki  to  the  heiis  or  execut<»8  who 
have  iAJvl  iber.!  out.* 

xni. 

5rT4x  Ks7»c%sfs  :«*i  c<^  f.^  P>^<w^,  —  The  ejq^nses  uiiich,  be- 
ir,c  iK.^hs^r  r.»xv>??ytn"  r.vV  U5<^"ul.  a:v  :i>o  ou:  oniy  lor  pleasure, 
i^;vh  A<  a  <v.;x"rduK^r.5  "^c:;^i;n^,  w4;<T»\irv>rk5^  itadniing.  carving,  and 
oihrrs  *>:"  ;hc  .;kc  nji:ur«r,  "*  iiK-i  an  heir  had  iaii  out.  knowing  that 
be  h*i  ovVjr--.:^  arc  ri^M  wnx^>  frab.-c.  aai  bf  "a-bo  bts  laid  them  out 
ojiartit  to  biAr.TT  h,:n«!i:  fiT  :*.'     Rc«  i2i»  jii!<"Dce  may  be  done  him, 

r    :    .'•  n,  tmnrw.  ;i  •».>  it/\    uxr      A?rh.-»nr^  :t.>  i*v  h»  ni'a^iint  i:  uimdKT  nuufter, 
•    .  I..'     ■    .  N   .  .  i»     '"•ifuv    11.  *»  4iA.    i.x*.     —  .  *   M    .*  mc  :  —  *  ?f  i  l,Z».de 
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to  leaye,  if  it  is  possible,  in  his  lot  the  land  or  tenement  on  which 
the  said  expenses  have  been  laid  out,  without  estimating  it  at  a 
higher  rate  upon  that  account,  or  even  to  reimburse  the  said  heir 
of  ao  much  as  the  land  or  tenement  on  which  the  said  repairs  have 
been  made  is  really  the  better  for  them ;  for  in  that  case  these 
expenses  would  be  usefuL     But  if  the  said  heir  had  laid  out  these 
kinds  of  expenses,  being  ignorant  that  he  had  any  coheirs,  and 
kx>king  tkpon  himself  to  be  the  sole  owner,  it  would  be  but  just 
and  equitable  that  he  should  suffer  no  manner  of  prejudice  from 
his  honest  and  fair  dealing,  and  that  some  regard  should  be  had 
thereto  in  the  partition,  according  as  the  circumstances  might  re- 
quired 

XIV. 

2775.  Expenses  for  Pleasure  which  are  UsefuL  —  We  must  not 
reckon  in  the  number  of  expenses  made  for  bare  pleasure  those 
which  are  laid  out  in  embellishing  a  land  or  tenement,  or  other 
which  is  the  more  salable  by  reason  of  the  said  ornaments.^ 


XV. 

2776.  Damages  against  the  Heir  who  delays  the  Partition,  —  If 
One  of  the  heirs  should  refuse  to  divide  the  goods  of  the  succes- 
sion, and  to  bring  into  it  things  which  are  liable  to  perish,  such 
as  cattle  that  are  in  his  possession,  and  it  should  happen  during 
his  delay  that  these  sorts  of  things,  which  might  have  been  sold, 
did  really  perish,  he  would  be  liable  for  them,  because  this  loss 
might  be  imputed  to  him.  Which  is  to  be  understood  only  of  the 
cases  where,  there  being  no  dispute  among  the  heirs  as  to  the  right 
of  any  of  them  to  the  succession,  he  who  puts  off  the  partition 
eoold  have  no  reasonable  excuse  for  his  delay.  But  if  an  heir  who 
is  in  possession  of  the  inheritance  fairly  and  honestly,  believing 


qnidem  snie  tetatis.  alio  vero  minore  annis,  com  haberent  commania  pncdia  rus- 
major  fratcr  in  saltu  communi  habenti  habitationes  patemas,  ampla  »dificia  OMiifi- 
carenu,  camqac  eandcm  saltum  cum  fratrc  dividerct,  sumptas  sibi,  quasi  ro  meliorc  ab 
eo  fiicta,  desiderabat,  fratre  minore  jam  legitimae  aetatis  conirtituto.  Ilerennius  Modesti- 
■■■  petpondit,  ob  samptns  nulla  re  urgente,  sed  voluptatis  causa  fartos,  eum  do  quo  qune- 
ritnr,  ActioDem  non  habere.  L.  27,  D.  de  negot.  geA.  Although  thb  brother  mentioned 
in  the  text  could  not  perhaps  claim  in  the  rigor  of  the  law  to  be  reimbursed  of  these  kinds 
of  expenses,  jet  equity  would  seem  to  require  that  some  amends  should  be  made  him 
tome  other  waj,  as  is  explained  in  the  article. 

F  L.  39,  ^  \y  D.de  hatred,  petit. 

1  L.  10,  D.  de  ezp.  in  res  dot.  fact. 

VOL.  II.  15 
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himself  to  be  sole  heir,  should  contest  the  right  of  one  who,  pre- 
tending likewise  to  be  heir,  should  demand  of  him  the  goods  of 
the  succession ;  these  sorts  of  losses  which  should  happen  during 
their  controversy  ought  not  to  be  imputed  to  him.  For  it  would 
be  as  an  unforeseen  accident  And  even  although  he  had  foreseen 
it,  yet  the  fear  of  this  event  would  not  oblige  him  to  abandon  the 
right  which  he  pretended  to  have  singly  to  the  goods  of  the  in- 
heritance.' 


SECTION    III. 

OF    WARRANTIES    BETWEEN    COHEIRS,   AND    OF    THE    OTHER   CONSE- 
QUENCES   OF    THE    PARTITION. 

2777.  It  is  not  necessary  to  repeat  here  what  is  meant  by  war- 
ranty, nor  the  general  rules  relating  to  this  matter,  which  have  been 
explained  in  the  title  of  the  Contract  of  Saie;^  and  in  this  section 
we  shall  treat  only  of  the  rules  which  are  peculiar  to  the  warranty 
between  coheirs. 

Art.  L 

2778.  Warranty  is  reciprocal  among'  the  Coheirs.  —  As  coheirs 
have  their  portions  of  the  inheritance  by  the  same  title  and  the 
same  right  which  is  common  to  them,  so  their  condition  ought  to 
be  the  same ;  and  they  ought  all  of  them  to  have  the  same  securi- 
ty for  what  is  given  them  as  their  shares.  Thus,  the  partition 
of  the  inheritance  implies  the  condition,  that  the  portions  of  the  co- 
heirs shall  remain  bound  reciprocally  for  the  warranty  of  one  an- 
other,* by  the  rules  which  follow. 

IL 

2779.  Two  Different  Effects  of  this  Warranty.  —  We  must  dis- 
tinguish two  different  effects  of  the  warranty  between  coheirs,  ac- 
cording to  two  different  kinds  of  goods  that  may  be  in  the  succes- 
sion. One  is  of  those  things  which  are  really  in  being,  movables 
or  immovables,  and  which  may  be  seen  and  touched,  such  as  a 

''  L.  40,  D.  de  hand. 

*■  See  the  third  article  of  the  second  section  of  the  Contract  ofSale^  and  the  tenth  sec- 
tion of  the  same  title. 

•  L.  25,  i  21,  D.fam.  ercisc. 
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honei  a  suit  of  hangings,  jewels,  and  other  movables ;  a  house,  a 

Tineyaid,  a  field,  and  other  immovables.     The  other  is  of  rights, 

flmch  as  a  bond,  a  rent,  a  sentence  or  judgment,  a  transaction,  or 

other  title  which  may  create  a  debt,  or  some  other  right.^     In  the 

partition  of  things  which  are  really  in  being,  and  may  be  seen  and 

felt,  the  warranty  is,  not  that  those  things  do  really  exist  and  are 

in  being,  for  that  every  one  sees.     But  since  it  is  possible  that 

they  may  be  no  part  of  the  inheritance,  if  it  should  happen  that 

any  one  should  daim  a  right  of  property  in  them,  the  heirs  ought 

to  warrant  one  another  that  the  said  goods  are  really  and  truly  a 

part  of  the  succession.®     And  in  the  partition  of  the  debts  due  to 

the  succession,  and  of  the  other  rights,  since  one  may  be  ignorant 

whether  there  be  any  such  debts  or  rights  at  all  belonging  to  the 

estate,  or  not,  whether  a  rent  be  still  due,  or  whether  it  has  been 

redeemed,  if  an  obligation  is  annulled  by  payment,  or  by  some  other 

cause;  the  warranty  for  debts  and  rights  implies  that  they  not 

only  are  a  part  of  the  inheritance,  but  that  they  actually  are  such 

as  they  appear,  that  they  are  really  and  truly  due,  and  that  they 

do  belong  to  the  heir  to  whose  lot  they  fall ;  ^  unless  it  be  that  this 

warranty  has  been  otherwise  regulated  among  the  heirs,  as  shall 

be  said  in  the  fourth  article. 

III. 

2780.  Warranty  for  the  Debts  due  from  the  Succession^  and  the 
oiker  Charges,  —  Besides  this  warranty  which  the  heirs  owe  to  one 
Another  with  respect  to  what  enters  into  the  partition,  that  what 
^Tery  one  has  in  his  lot  is  a  part  of  the  inheritance,  and  that  it  be- 
longs to  no  other  person,  they  ought  likewise  to  warrant  one  an- 
other against  all  suits  at  the  instance  of  the  creditors  to  the  suc- 
eession,  or  of  others  who  shall  pretend  to  have  mortgages,  or  other 
oecorities,  on  that  which  has  fallen  to  the  lot  of  one  of  the  heirs." 

IV. 

2781.  The  Heirs  may  regulate  differently  the  Warranties.  —  The 
warranties  explained  in  the  two  preceding  articles  are  natural  and 
just     And  although  no  mention  had  been  made  of  them  in  the 

^  /juf .  d€  reb.  Corp.  et  incorp, 

'  L.  25,  4  21,  D./am.  ercisc.    See  the  second  and  third  articles  of  the  first  section. 
'  L.  4,  D.  de  Katrtd.  vd  act.  vend. ;  —  /.  74,  4  u/^  D.  de  eviction.     Although  these  texts 
reipcct  other  matters,  yet  they  may  be  applied  here. 
*  See  the  following  article. 
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partition,  yet  they  would  be  tacitly  implied^  and  the  heirs  woaM 
be  reciprocally  obliged  to  them.  But  if  they  agree  either  to  add  to 
these  wanranties,  or  to  take  any  thing  from  them,  their  agreement 
will  be  to  them  instead  of  a  law.  Thus,  for  the  debts  owing  to 
the  succession,  they  may  agree  that  they  shall  warrant  one  an- 
other, not  only  that  they  are  due,  but  likewise  that  the  debtors  are 
solvent,  and  will  pay  the  debts,  or  that  the  heirs  will  make  them 
good  to  one  another,  either  after  a  bare  refusal  of  payment  from 
the  debtor,  or  after  the  using  of  such  diligence  for  recovery  of  tbem 
as  they  shall  agree  on.  And  they  may,  on  the  contrary,  divide  the 
said  debts  without  any  warranty  on  the  one  part  or  the  other,  not 
even  as  to  those  which  may  happen  to  have  been  acquitted,  or  of 
which  perhaps  there  remains  nothing  due  for  some  other  reason. 
Which  may  be  equitable  upon  several  considerations,  as,  among 
others,  if  they  were  heirs  to  a  merchant  who  sold  by  retail,  and 
who  had  left  behind  him  a  great  many  small  debts,  the  wananting 
of  which  would  only  give  occasion  to  a  great  many  lawsuits.' 

V. 

2782.  The  Heirs  warrant  one  another  for  their  respective  Rropor^ 
turns  of  the  Charges.  —  If  in  the  partition  of  a  succession,  which  m 
burdened  with  debts  or  other  charges,  the  heirs  have  engaged  to 
one  another  to  acquit  each  of  them  some  part  of  the  said  debts 
and  charges,  they  shall  reciprocally  warrant  one  another  against 
them,  and  every  one  shall  acquit  the  charges  which  he  has  taken 
upon  himself.  And  if  they  have  made  no  agreement  touching 
this  matter,  they  must  acquit  the  charges  in  proportion  to  the 
shares  which  they  have  in  the  inheritance,  and  every  one  of  them 
shall  warrant  the  others  for  his  portion  of  the  charges.^ 

VL 

27S3.  And  for  those  which  appear  only  after  the  Partition,  —  If 
after  the  partition  there  should  appear  any  new  debts,  or  new 
cliargt^s,  which  were  not  known  of  before,  as  if  some  of  the  lands 
should  appear  to  be  burdened  'with  a  ground-rent,  or  with  other 
cliarges  besides  the  usual  duties  of  quitrents,  and  others  of  the 
like  nature,  or  that  some  part  of  the  goods  should  appear  to  be 
subject  to  a  substitution,  these  new  charges,  whatever  kind  they 

^  /..  U,  C.  tXim.  ftrisc.    See  the  twentr-fourth  and  foUowing  articles  of  the  tenth  sec- 
tion of  iho  ( X^ntnwi  of'  Silf. 
i  /-.  1,  C.  si  cert  jifiatur. 


TIT.  IT.  BBC  III.]         PARTITION   AMONG    COHEIRS.  178 

'were  of,  would  regard  all  the  heirs,  and  they  would  reciprocally 
UTaiiant  one  another  against  them> 

VII. 

2784.  The  Casualties  after  the  Partition  regard  those  to  whom 
Ae§  i^pp^fi.— -The  losses  which  may  happen  by  casualties  after 
tiie  partition  regard  him  to  whose  lot  the  thing  has  Mien  which 
peiishesy  or  is  damaged.  As  if  it  was  grain,  liquors,  beasts,  or 
odier  things  subject  to  these  kinds  of  losses,  or  a  land  or  tenement 
situated  on  the  bank  of  a  river,  which  has  been  carried  away  by  a 
flood,  or  a  house  burnt  down  by  fire.  For  in  all  these  cases,  and 
eren  those  that  are  the  least  foreseen,  the  thing  not  being  any 
nuve  in  eommon,  he  whom  the  partition  has  made  master  of  it 
soflSeis  the  loss  thereof.^ 

VIIL 

2785.  The  Heir  is  bound  for  a  Loss  which  has  happened  in  Con- 
sequence of  an  Act  which  he  may  be  blamed  for.  —  If,  by  a  conse- 
qaence  which  may  be  imputed  to  the  act  of  one  of  the  heirs, 
there  happens  some  loss  or  damage  to  any  of  the  goods  of  the  in- 
ikeritance,  he  shall  be  liable  for  it.     Thus,  for  example,  if  an  heir 
having  committed  some  crime  or  offence,  and  his  goods  being 
seized,  some  of  the  goods  belonging  to  the  inheritance  had  been 
seized    among  them,   and  this   seizure  had   been  attended  with 
the  loss  of  some  profit  or  income  which  might  have  been  drawn 
firom  the  said  goods,  or  the  said   goods  had  been  damaged  by 
the  seizure,  or  it  had  occasioned  other  damages,  he  whose  crime 
or  offence  had  had  this  consequence  would  bear  singly  the  loss 
urhich  his  own   act  had  occasioned,  and   he  would   warrant  his 
coheirs  against  it^     And  it  would  be  the  same  thing,  although 
this  heir  had  committed  no  offence,  if  the  damage  proceeded  from 
his  act     As  if  a  creditor  to  the  inheritance,  whom  he  was  obliged 
to  pay  off,  had  caused  other  goods  of  the  succession  to  be  seized 
than  those  which  had  fallen  to  his  lot     For  in  this  case  he  would 
be   accountable   for  the  damages  that  his  coheirs  might  suffer 
thereby. 

'  L.  2,  C.  de  hcered.  pet.  *  L.  6,  C  de  pignor.  act. 

'  L.  20,  D.  comm,  divid.  We  have  given  in  this  article  another  example  than  that  men- 
tiooed  in  the  law  which  is  here  quoted,  to  make  the  rule  conformable  to  the  usage  in 
France,  by  which  contumacy  is  not  punished  with  that  rigor  which  sometimes  may  be 
Biijittt.    Bat  this  matter  does  not  belong  to  this  place. 

15* 
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IX. 

2786.  7%e  Heir  who  disposes  of  amjf  7%iMg'  privaiefy  bears  abme 
the  Losses  which  attend  iL  —  If  any  one  of  the  heirs  disposes  by 
himself  of  any  of  the  goods  belonging  to  the  inheritance,  with  de- 
sign to  make  an  advantage  thereby  to  himself^  without  tiie  privity 
of  his  coheirs,  as  if  he  sells  a  thing,  lets  it  oat  to  hire,  or  (arms  it 
oat,  he  shall  not  only  be  boand  to  pay  in  to  his  coheirs  the  profit 
which  he  shall  have  made  by  it ;  bat  if  his  act  is  attended  with  any 
loss,  as  if  the  person  to  whom  this  heir  has  sold  or  let  the  thing 
proves  insolvent,  he  alone  shall  bear  the  loss  which  happens,  instfud 
of  the  profit  which  he  designed  to  have  made  by  it  for  himsdfl 
And  he  shall  be  answerable  to  his  coheirs  both  for  the  rents  of  the 
lands  and  tenonents  which  he  has  let  or  £unaied  oat,  mod  for  the 
value  of  the  goods  which  he  has  sold.* 


■ftj  be  applkd  to  A 


BOOK    II. 

OF  LEGAL  SUCCESSIONS,   OR  SUCCESSION  TO 

INTESTATES. 


2787.  Having  explained  in  the  first  book  all  that  belongs  in 
common  both  to  legal  successions,  or  succession  to  intestates,  and 
to  testamentary  successions,  we  must  now  proceed  to  the  matters 
which  are  peculiar  to  these  two  kinds  of  successions,  and  explain 
the  detail  of  each  of  them  in  their  order.     As  to  which  it  is  neces- 
sary to  observe,  that  in  the  books  of  the  Roman  law  the  testamen- 
tary successions  have  the  first  place ;  *  but  we  have  thought  it  more 
natural  to  begin  with  the  succession  of  intestates ;  and  that  chiefly 
for  two  reasons.     The  first  is,  because,  as  has  been  remarked  in 
another  place,^  the  successions  to  intestates  are  more  natural  than 
the  testamentary  successions,  and  of  a  much  more  universal  and 
more  necessary  use,  seeing  we  might  do  very  well  without  the 
testamentary  successions,  but  the  legal  successions,  or  successions 
to    intestates,   are   absolutely   necessary.      And   the   customs   of 
France  own  none  else  for  heirs  but  those  of  the  blood  and  family 
of  the  deceased.     So  that  it  may  be  said  that  the  testamentary 
successions  are,  as  it  were,  exceptions  to  the  natural  law  of  legal 
Buccessions,  and  that  the  liberty  of  disposing  of  one's  estate  by 
testament,  in  favor  of  other  persons  than  the  heirs  of  blood,  and 
especially  the  power  of  making  other  heirs,  is  as  it  were  a  dispen- 
sation from  the  common  and  universal  rule,  which  calls  the  heirs 
of  blood  to  the  successions.     Thus,  as  it  is  necessary  to  know  the 
common  order  itself,  before  we  inquire  into  the  changes  which 
have  been  made  in  it,  so  the  matters  relating  to  the  succession 
of  intestates  ought  to  take  precedence.     And  before  we  treat,  for 


*  L.  1,  D.  n  tab.  test.  tiU.  ext. 

^  See  the  prelace  to  thia  second  part,  no.  8. 
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instance,  of  the  liberty  which  a  testator  has  to  dispose  of  his 
goods  by  testament  to  the  prejudice  of  his  children,  it  is  necessary 
to  know  that  the  children  ought  naturally  to  succeed  to  their 
father. 

2788.  The  second  consideration  which  has  induced  us  to  begin 
with  the  legal  successions  is,  that  the  matters  belonging  to  these 
successions  are  much  shorter,  and  much  easier,  than  the  mattere 
concerning  testaments,  which  contain  a  vast  number  of  particu- 
lars, full  of  different  sorts  of  difficulties ;  and  that  it  is  the  method 
in  all  arts  and  sciences  to  begin,  as  much  as  is  possible,  with  that 
which  is  easiest,  and  which  leads  to  the  knowledge  of  what  is 
most  difficult  Thus,  we  had  reason  to  believe  that  it  would  be 
on  one  side  more  natural  to  give  to  the  legal  successions  the  first 
rank,  in  which  they  are  placed  by  the  order  of  the  society  of  man- 
kind, which  regulates  the  use  of  successions;  and  that  on  the 
other  side  it  would  be  more  methodical,  in  explaining  these  two 
matters  which  ought  to  be  distinguished,  to  observe  the  order  and 
method  of  sciences,  which  requires  that  that  which  is  most  simple, 
most  easy,  and  most  natural,  should  precede  that  which  is  more 
intricate,  more  difficult,  and  less  natural.  And  although  it  is  true, 
that,  when  the  question  is  to  judge,  in  any  particular  case,  who  it 
is  that  is  to  succeed,  it  is  necessary  to  begin  by  inquiring  whether 
there  is  any  testament  that  may  have  its  effect,  because,  if  there  is 
any  such,  the  testamentary  heir  excludes  the  next  of  kin  ;  ®  yet  it 
does  not  follow  from  this  bare  consideration,  which  relates  only  to 
the  question  who  shall  succeed,  that  in  general  the  right  of  suc- 
cession by  testament  is  a  matter  whereof  the  rules  ought  to  pre- 
cede those  which  belong  to  the  succession  of  intestates.  For  the 
order  of  the  questions  that  occur  in  any  cause,  and  the  order  of 
the  rules  by  which  they  are  to  be  decided,  have  nothing  belonging 
to  them  in  common. 

2789.  It  is  not  necessary  to  point  out  here  the  particular  order 
of  the  several  matters  which  compose  this  second  book,  Of  Legul 
Successions^  or  Succession  to  Intestates ;  since  that  appears  suffi- 
ciently by  the  titles  of  the  said  matters.  Neither  shall  we  take  up 
any  time  here  to  explain  the  principles  of  natural  equity,  which 
transmit  the  successions  to  the  heirs  of  blood.  The  reader  may 
see  on  this  subject  what  has  been  said  concerning  it  in  another 
place.** 

*  Za  8,  C  comm.  de  succet,  ^  See  the  preface  to  this  second  part,  no.  4. 
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2790.  Thoe  are  three  oiders  or  persons  who  succeed  to  intes- 
tates :  that  of  diildien  and  other  descendants ;  that  of  fathers 
and  mothers  and  other  ascendants ;  and  that  of  brothers  and  sis- 
ters and  other  collateral  relations.  And  these  three  orders  shall 
be  the  subject-matter  of  the  first  three  titles  of  this  book.  We 
may  add,  as  a  fourth  order  of  heirs  to  intestates,  that  which  in 
default  of  relations  calls  the  husband  to  the  succession  of  his  wife, 
and  the  wife  to  the  succession  of  her  husband.®  But  this  kind  of 
snocession  being  reduced  to  one  single  rule,  it  is  not  necessary  to 
diatingaish  it  under  a  separate  title ;  and  we  shall  add  it  in  a  sec- 
tion at  the  end  of  the  third  title. 


TITLE    I. 

nV  WHAT  ICAKNER  CHILDREN  AND  OTHER  DESCENDANTS 

SUCCEED. 


SECTION    I. 

WHO   ARE    THE    CHILDREN    AND   DESCENDANTS. 

Article  I. 

2791.   Who  are  the  Children,  —  By  children  are  meant  properly 

otiose  who  are  in  the  first  degree,  that  is  to  say,  the  sons  or  the 

^J:^ughters  who  are  born  immediately  of  the  person  to  whom  they 

to  succeed.     And  the  name  of  children  is  likewise  given  in  a 

sense  to  all  the  descendants  which  are  spoken  of  in  the  fol- 

^^c^wing  article.     And  when  we  would  distinguish  these  from  the 

^^^%Udren  of  the  fijrst  degree,  we  give  them  the  name  of  grand- 

^^BiiHren.* 

IL 

2792.   Who  are  the  Descendants.  —  The  descendants  are  those 
0  are  bom  of  the  son  or  daughter  •  whether  they  be  in  the  sec- 
nd  degree  of  grandson,  granddaughter,  or  in  the  third  degree,  or 


*  See  the  pre&oe  to  the  second  part,  no.  11. 

*  L.  SSO,  D.  de  verb,  sigmf. ;  —  v.  S  uk.  Intl.  qui  test.  tut.  dor.  pots. 
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other  more  remote  degree.  For  whatever  degree  they  are  in,  at 
ever  so  great  a  distance,  they  are  called  descendants,  or  grand- 
children ;  and  they  have  likewise  the  general  name  of  children  of 
those  of  whom  they  are  descended.^ 

IIL 

2793.  All  Descendants  are  included  under  the  name  of  Children. 
—  Under  the  name  of  children  and  descendants  are  comprehended 
sons  and  daughters,  grandsons  and  granddaughters,  without  dis- 
tinction either  of  sex  or  degree,  and  whether  they  be  descended  of 
sons  or  of  daughters,  and  whether  they  be  under  the  power  and 
authority  of  their  father  or  not.* 

IV. 

2794.  Bastards  a/re  not  comprised  under  the  name  of  CMIdren^ 
— By  the  name  of  children  are  understood  only  those  who  are  law- 
fully begotten  ;  and  this  name  is  not  given  to  bastards,  but  when 
it  is  accompanied  with  some  addition,  such  as  that  of  natural 
children,  or  some   other  which  may  distinguish   their   condition 
from  that  of  legitimate  children.     And  when  the  question  is  con- 
cerning the  succession  of  an  intestate,  as  bastards  have  no  share  in 
it,  so  they  are  not  comprised  under  the  name  of  children.* 

V. 

2795.  Children  bom  in  the  Seventh  or  Eleventh  Month,  —  We 
must  reckon  in  the  number  of  children  that  are  not  legitimate, 
those  who  are  born  within  so  short  a  time  after  the  marriage  of 
their  mother,  that  the  husband  has  just  reason  to  say  that  he  is 
not  their  father ;  •  and  likewise  those  who  are  born  so  long  a  time 
after  the  death  of  the  husband,  that  it  is  reasonable  to  judge  that 
they  have  been  conceived  only  after  his  death.' 

Remarks  on  the  Preceding  Article. 

2796.  We  have  not  set  down  in  this  article  the  precise  time 
mentioned  in  the  texts  here  quoted,  because  the  shortest  time 
which  is  marked  for  a  forward  birth,  and  the  longest  time  for  a 
backward   birth,  may  be  joined  with  such  circumstances  as   to 

**  L.  104,  D.  de  verb,  signif.  *  L.  56,  D.  de  verb,  sigrnf, 

^  Sec  the  eighth  article  of  the  second  section  of  Ueirt  and  Executors  in  general. 
•  /«•  3,  §  ult.  D.  de  suis  et  legit,  furred. ;  —  /.  12,  D.  de  statu  horn. 
^  L.3^^  penult,  D.  de  suu  et  legit,  furred. ;  —  v.  Nov.  39,  c.  2. 
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make  as  doubt  of  the  certainty  of  the  rule  concerning  the  time 
necessary   for  a  lawful   birth.     Neither  does   there   appear   any 
natural  principles  by  which  it  may  be  demonstrated  that  a  child, 
in  order  to  its  being  bom  at  the  due  time,  must  needs  have  been 
oanoeived  a  hundred  fourscore  and  two  days  before  its  birth,  and 
that  a  child  bom  within  a  shorter  time  after  the  marriage  cannot 
be  legitimate.     Neither  do  we  know  of  any  natural  principles 
vhich  demonstrate  that  a  birth  cannot  be  delayed  beyond  the 
tenth  month.     For  as  to  the  forward  birth,  although  we  had  the 
experience  of  children  certainly  conceived  at  a  certain  day,  born 
afterwards  on  the  hundredth  fourscore  and  second  day,  and  which 
had  lived  a  long  time,  and  other  proofs  of  children  bom  one  or 
two  days  sooner,  which  were  not  able  to  live ;  yet  we  could  not 
infer  from  thence  that  the  space  of  a  hundred  fourscore  and  two 
days  is  so  precisely  necessary,  that  it  is  absolutely  impossible  for  a 
child  to  live,  if  it  wants  one  day  of  the  said  time.     And  if  it 
shaold  happen,  that  a  child  which  had  been  certainly  conceived 
abont  five  months  only  before  its  birth  should  nevertheless  live 
sereral  years,  which  very  credible  persons  affirm  that  they  have 
seen,  this  event  would  not  be  looked  upon  as  an  effect  impossible 
to  nature,  but  as  being  natural,  although  very  singular.     And  as 
to  the  birth  in  the  eleventh  month  after  the  husband's  death,  it  is 
known  that  there  are  examples,  both  ancient  and  modern,  of  chil- 
dren who  have  been  adjudged  to  be  legitimate,  although  born  a 
long  time  after  ten  months  from  the  death  of  their  father.    So  that 
it  does  not  seem  possible  to  regulate  the  just  time  of  a  woman's 
going  with  child,  in  order  to  determine  that  a  child  is  illegitimate, 
if  it  is  bom  a  few  days  sooner,  or  a  few  days  later.     And  it  is  not 
reasonable  that  a  question  of  this  importance  should  depend  on  a 
rule  which  undertakes  to  fix  the  time  of  the  operations  of  nature, 
and  especially  of  those  which  the  combination  of  different  causes 
does  diversify,  and  where  it  does  not  seem  possible  to  point  out 
the  precise  bounds  of  what  nature  is  able,  or  not  able,  to  do.    But 
it  seems  reasonable  that,  in  the  particular  cases  where  the  question 
is  whether  a  child  be  legitimate  or  not,  the  doubt  arising  from 
this,  that  the  child's  birth  is  either  too  forward  or  too  backward, 
we  should  join  to  the  common  rules  which  result  from  the  texts 
quoted  on  this  article,  as  to  what  concerns  the  time  of  a  woman's 
going  with  child,  the  consideration  of  the  particular  circumstan- 
ces, in  order  to  decide  wisely  and  prudently  a  question  of  so  great 
consequence,  in  which  the  honor  of  a  mother,  the  state  of  a  child, 
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and  the  quiet  of  the  families,  which  have  an  interest  both  in  the 
one  and  the  other,  are  all  equally  concerned.* 

VL 

2797.  Of  Posthumous  Children,  —  The  children  who  are  not  as 
yet  born  when  their  fathers  die,  whom  we  call  posthumous  diil- 
dren,  and  likewise  those  who  are  taken  out  of  their  mother's 
womb,  she  being  dead  before  she  was  brought  to  bed,  are  reck« 
oned  in  the  number  of  children  who  succeed.  And  although  they 
are  not  as  yet  born,  when  the  successions  which  they  are  to  inherit 
fall  to  them,  by  the  death  of  their  father,  mother,  or  others  their 
relations ;  yet  they  belong  to  them  upon  condition  that  they  shall 
be  born  alive,  and  they  are  considered  as  heirs  already  before  their 
birth.* 

VII. 

2798.  Of  Stillborn  Children.  —  Stillborn  children  are  not  counted 
in  the  number  of  children  who  succeed.  And  although  they  woe 
alive  in  their  mother's  womb  at  the  time  that  the  successions 
which  concerned  them  fell,  yet  they  have  no  share  in  them.  For 
they  are  considered  in  the  same  manner  as  if  they  never  had  been 
born.** 

VIII. 

2799.  Of  Monsters.  —  We  ought  likewise  much  less  to  place  in 
the  number  of  children  those  lumps  of  flesh,  or  monsters,  which 
are  born  without  human  shape.* 

IX. 

2800.  The  Child  bom  during  the  Marriage  is  presumed  to  be  the 
Child  of  the  Husband.  —  The  child  which  is  born  of  a  married 
woman  is  presumed  to  be  the  husband's :  and  it  is  held  for  legiti- 
mate, unless  the  contrary  is  proved.* 

*  See  the  fifth  article  of  the  second  section  of  Heirs  and  Executors  in  general,  and  the 
remark  which  is  there  made  on  it. 

^  L.  \,  D.  de  ventre  in  poss.  mitt.  Although  these  posthumous  children  are  not  as  yet 
bom  when  the  succession  falls  to  them,  yet  it  belongs  to  them,  and  it  is  kept  for  them  till 
their  birth.  See  the  seventh  article  of  the  following  section,  and  the  fourteenth  article  of 
the  first  section  of  Curators. 

**  Sec  the  fourth  article  of  the  second  section  of  Heirs  and  Executors  in  general,  and  the 
fourth  and  fifth  articles  of  the  first  section  of  Persons. 

'  See  the  fourth  article  of  the  second  section  of  Heirs  and  Executors  in  general,  and  the 
fourteenth  article  of  the  first  section  of  Persons. 

*  Pater  is  est  quern  nnptise  demonstrant    L.  5,  D.  de  in  jus  vocand. 
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SECTION    II. 

THE    ORDER   OF    THE   SUCCESSION   OF   CHILDREN   AND   DESCENDANTS. 

2801.  It  is  not  necessary  to  give  an  account  here  of  the  several 
diqiXMitions  of  the  Roman  law  touching  the  succession  of  children, 
in  the  number  of  whom  they  reckoned  those  who  had  this  name 
giren  them  by  adoption,  nor  of  the  differences  which  they  made 
between  the  children  that  were  emancipated,  and  those  who  re- 
mained under  the  father's  power  and  authority;  between  the 
grandchildren  by  sons,  and  those  by  daughters ;  between  the  rela- 
tion by  the  male  sex,  which  they  called  agnation^  and  the  relation 
by  the  female  sex,  which  they  called  cogruUion.  These  differences, 
as  to  ^what  concerns  successions,  had  given  occasion  for  several 
rales  ;  so  that,  by  the  ancient  law,  the  children  who  were'emanci- 
pated  were  excluded  by  their  brothers  who  remained  in  the  family 
under  their  father's  power ;  the  children  of  daughters  were  excluded 
from  the  inheritance  of  their  grandfather  by  the  mother's  side,  by 
the  sons  and  their  children,  and  even  by  the  collateral  relations, 
who  were  of  the  number  of  the  agnates.  But  in  progress  of  time 
these  differences  were  very  much  moderated ;  *  and  at  last  the  Em- 
peror Justinian  quite  abolished  these  distinctions,  and  called  indif- 
ferently to  the  successions  the  children  who  were  emancipated,  as 
well  as  those  who  remained  under  their  father's  power,  and  with- 
out making  any  difference  of  sex  or  parentage  by  agnation  or  cog' 

Art.  I. 

2802.  All  the  Children  succeed  by  Eqtuil  Portions,  —  If  the  per- 
son who  dies,  whether  it  be  man  or  woman,  leaves  children  behind, 
they  shall  succeed  to  the  deceased  by  equal  portions,  without  dis- 
tinction of  sex,  and  without  any  difference  between  those  who  are 
emancipated  and  those  who  have  remained  under  their  father's 
power ;  and  if  there  is  only  one  child,  son  or  daughter,  such  child 
shall  have  the  whole.* 


V,l  l,SS2etAy  D.  de  suU  H  Ugit.;^l.  9,  C.cod.;  —  l.  I2y  eod.;  — I.  14,  C.de  legit. 
\. ;  —  tit,  Lut.  dt  hoBTtd.  qwB  ab  tn/.,  ^  ^^i  ^  ^i  ^  '^-  ^  senat.  Tertvl.  et  de  senat. 
OrpkH. 

^  Nov.  118,  c  1,  c.  4. 

^  L.\^S  5,  D.  ft  tab.  test.  nul.  ext.  unde  lib,;  —  Nov.  118,  c.  1.    The  cases  in  which  there 

VOL.    II.  16 
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IL 

2803.  T%e  Children  of  the  Children  succeed  by  Representation 
with  the  Children  of  the  First  Degree,  —  If,  besides  the  children  of 
the  first  degree,  there  should  happen  to  be  children  of  other  sons  or 
daughters  deceased,  those  children  of  the  second  degree,  or  their 
descendants,  whether  sons  or  daughters,  in  whatever  degree  they 
chance  to  be,  would  be  called  to  the  succession  together  with  the 
children  of  the  first  degree,  to  take  the  share  in  the  inheritance 
which  the  person  of  whom  they  are  descended  would  have  bad  if 
he  were  alive ;  for  they  represent  the  said  person,  that  is,  take  his 
place  and  enter  into  his  right.  Which  is  the  reason  that  the  suc- 
cession is  divided  among  the  children  of  the  first  degree,  and  the 
descendants  of  other  children  deceased,  not  by  the  head,  or  in 
equal  portions,  according  to  the  number  of  the  persons  who  sno* 
ceed,  but  by  the  stocks ;  the  descendants  of  each  son  or  daughter 
having  no  more  among  them  all  than  the  portion  which  theit^ 
father  or  mother  would  take  if  alive.** 

III. 

2804.  As  also  among-  themselves,  although  there  be  no  Children  of 
the  First  Degree.  —  If,  all  the  children  of  the  first  degree  being  de- 
ceased, there  should  remain  only  grandchildren  by  sons  or  daugh- 
ters, these  grandchildren  would  succeed  by  representation  of  their 
father  or  mother.  And  although  they  should  be  all  in  a  like  de- 
gree, yet  all  the  children  of  each  son  or  each  daughter,  let  them  be 
of  never  so  great  a  number,  would  have  no  more  among  them  all 
than  the  portion  which  their  father  or  mother  would  have  had.® 

is  a  right  of  primogeniture  are  to  be  excepted  out  of  this  article ;  and  we  most  likewise 
except  out  of  it  the  married  daughters  who  have  renounced  their  right  of  inheritance  in 
favor  of  the  male  issue,  or  who  without  renouncing  are  excluded  by  some  customs.  See 
the  preamble  of  the  second  section  of  Heirs  and  Executors  in  general.  This  exclusion  of 
the  daughters  ceases  when  there  are  no  males,  nor  any  descended  of  males. 

•*  Nov.  11 8,  c  1 .  This  right  of  representation  takes  place  in  the  direct  line  of  descend- 
ants without  limitation.  But  it  has  not  place  in  the  line  of  ascendants.  Sec  the  fifth  and 
sixth  articles  of  the  first  section  of  the  following  title.  And  as  to  the  representation 
among  collaterals,  see  the  third,  fourth,  sixth,  seventh,  and  eighth  articles  of  the  second 
section  of  the  third  title. 

It  may  be  observed  in  relation  to  this  right  of  representation  which  descendants  have, 
that  as  it  is  agreeable  to  natural  equity,  so  it  is  received  in  the  provinces  of  France  which 
are  governed  by  their  customs,  as  well  as  those  which  are  governed  by  the  written  law. 
However,  there  are  some  strange  customs,  where  the  descendants  have  not  the  right  of 
representation.  So  that  the  children  exclude  from  the  succession  of  their  father  the  chil- 
dren of  their  own  brothers,  the  deceased's  grandchildren. 

^  L.  2j  C.  de  suis  et  legit.;  —  Nw.  118,  c.  1. 
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IV. 

2805.  JBcner  the  Children  of  Different  Marriages  succeed.  —  If 
tfaeie  are  chUdren  or  descendants  of  different  marriages,  whether 
it  be  by  the  father  or  mother's  side,  ail  the  children  of  the  same 
fotber,  and  all  those  of  the  same  mother,  succeed  to  them  by  equal 
without  distinction  of  the  first  or  second  marriage.* 


V. 

2806.  The  Children  of  Different  Marriages  take  the  Rights  of 
their  Fathers  and  Mothers.  —  In  the  case  of  the  foregoing  article, 
where  children  succeed  to  their  father  who  has  been  more  than 
once  married,  the  children  of  the  first  marriage  take  out  of  his 
estate  before  the  partition  that  which  they  ought  to  have  in  right 
of  their  mother ;  and  those  of  the  second  or  other  subsequent  mar- 
riage, if  the  father  has  had  more  than  two  wives,  take  likewise  out 
of  his  estate  before  the  partition  what  belongs  to  them  in  right  of 
their  mother.  And  if  it  is  the  succession  of  a  mother  who  has  had 
children  of  different  marriages,  those  of  each  marriage  take  out  of 
it  before  the  partition  that  which  they  ought  to  have  in  right  of 
their  father.* 

VL 

2807.  Portion  of  the  Child  which  is  not  as  pet  bom.  —  If ,  in  the 
of  the  succession  of  a  father  who  leaves  behind  him  one  or 

children,  his  widow  should  happen  to  be  big  with  child,  the 

^^hild  in  the  mother's  womb  would  be  reckoned  among  the  chil- 

^lien  of  the  deceased.     And  if  the  other  children  should  proceed  to 

^  partition  of  the  estate,  it  would  be  necessary  to  lay  aside  one 

share  for  the  child  that  is  to  be  born,  and  to  name  a  curator  to  it, 

"who  may  take  care  of  its  interest,  unless  they  should  think  it  more 

convenient  to  delay  the  partition  until  the  birth  of  the  child,  either 

by  reason  of  the  uncertainty  whether  the  child  will  be  born  alive 

or  not,  or  because  it  may  happen  that  there  may  be  more  children 

than  one  of  this  birth.' 

Remarks  on  the  Preceding  Article. 

2808.  The  case  mentioned  in  the  text  cited,  of  the  birth  of  three 
children  at  a  time,  is  so  very  rare,  that  it  would  be  unreasonable  to 

*  L  4,  D.  ad  tenat.  TertuU.  et  Orphit. ;  —  Nov.  22,  c.  29. 

*  L.4,  C.  de  tecund.  nupt. ;  —  Nov.  22,  c.  29.     See  the  fonrth  title  of  the  third  book. 
^  ILZHAtD.ti  pan  hared.  pet. ;  —  v.  I.  28,  in  Jin.  D.dejudic. ;  —  /.  36,  D,  de  aoltU, 
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leave  always  three  shares  for  the  children  which  may  be  bom  of  a 
widow  who  is  left  big  with  child.  And  although  it  happens  some- 
times  that  there  are  two  children  at  a  birth,  yet  this  would  not  be 
a  suflTicient  reason  for  laying  aside  always  two  shares,  when  an 
inheritance  is  to  be  divided  during  the  time  that  a  widow  is  with 
child ;  for  it  would  give  too  frequent  occasion  to  make  a  new  par- 
tition. And  the  inconvenience  is  much  less  in  making  a  new 
partition  when  there  happen  two  children  at  a  birth,  than  in  mak- 
ing it  every  time  that  there  is  only  one.  But  it  is  more  oonvenient 
and  more  natural  for  the  children  concerned  in  the  partition  to  de» 
fer  it  till  the  widow  of  the  deceased  is  brought  to  bed,  that  they 
may  see  whether  there  is  any  live  child  bom  or  not,  whether  there 
are  two,  or  only  one.  And  if  there  should  be  only  daughters 
aUve,  in  a  case  where  the  eldest  son  was  to  have  something  by 
way  of  distinction  over  and  above  his  equal  share  with  the  rest,  it 
would  be  necessary  likewise  to  defer  the  partition  upon  this  ao> 
count,  that  they  might  know  whether  it  is  a  son  or  a  daughter 
that  is  bom.  It  is  upon  these  considerations  that  we  have  not 
followed  the  rule  explained  in  this  text,  and  that  we  have  made  it 
conformable  to  equity  and  to  our  usage. 

VIL 

2809.  Cmralar  to  ike  CkUd  thai  is  mike  JUbtker's  Womb.  —  Ia 
the  case  of  a  widows  being  big  with  child,  if  it  is  necessary  to  do 
any  thing  for  the  security  of  the  rights  of  the  child  that  is  to  be 
bonu  whether  it  be  in  the  c*ase  of  a  partition,  if  it  is  necessary  that 
one  should  be  made,  or  for  other  causes,  such  as  that  of  exercising 
the  rights  and  inanai^ing  the  goods  which  may  belong  to  him,  a 
curator  is  named  for  these  functions,  as  has  been  said  in  its  proper 
place,« 

VIIL 

2810.  Prarisum  for  the  Wiiknc  Bi^  tnth  Okild.  —  If,  in  the  case 

of  the  foregoing  article,  the  widow  should  demand  a  provision  out 
of  the  ^^.xkIs  of  the  inheritance  for  her  subsistence  and  mainte- 
niiiu'e  during  her  beinii  with  child,  on  the  child's  account,  this  would 
be  ijranttH.!  her  in  prv> portion  to  the  quality  of  the  persons,  and  the 
govKis  oi  the  deceased,  although  she  should  have  an  estate  of  her 


s  L.  u  «  i:,  I'.  d>.  fMM.  M  ^MH.  wutt.  «  cv.  A.    Seis  Uw  &}(xrtecxuli  Article  of  the  fint 


TIT.  I.  na  II*]  SUCCESSION    OP  DESCENDANTS.  186 

own.  For  this  provision  being  for  a  child  that  is  to  be  bom,  and 
which  is  to  have  its  share  in  the  inheritance,  both  the  public  inter- 
est, humanity,  and  religion  do  all  of  them  require  that  even  more 
care  should  be  taken  for  it  than  for  the  children  that  are  already 
Dom.  And  this  provision  would  be  taken  out  of  the  ready  money 
bdonging  to  the  inheritance,  if  there  is  any,  or  out  of  the  other 
eflfects  which  may  be  most  easily  and  most  readily  converted  into 
money .^  But  if  it  should  appear  that  the  widow,  in  order  to  get 
this  provision,  had  feigned  herself  to  be  big  with  child,  she  would 
be  obliged  to  restore  to  the  heirs  whatever  she  had  received  upon 
that  account^ 

IX- 

2811.  IVavision  for  the  Child  whose  State  is  called  in  Question. 
•-*  If  in  the  same  case  there  should  be  other  children  of  a  former 
marriage,  or  heirs  of  blood  in  default  of  children,  who  should  pre- 
tend that  the  child  which  the  widow  is  big  with,  or  which  is  al- 
ready bom,  is  not  legitimate,  so  that  it  should  be  necessary  to 
luiTe  a  judicial  determination  touching  the  state  of  this  child  that 
is  bom  or  to  be  bom ;  ^  during  the  time  that  this  question  remains 
undecided,  the  child's  mother  or  its  curator  might  demand  a  provis- 
ion out  of  the  goods  of  the  succession  for  its  alimony.    And  if  the 
lawsuit  should  last  a  long  time,  the  allowance  would  be  increased 
mocording  to  the  expense,  including  likewise  therein  that  which  is 
laid  out  on  his  studies,  and  other  necessary  expenses,  according  to 
"the  quality  of  the  persons  and  the  greatness  of  the  estate.     For  in 
snch  a  controversy  we  ought  to  presume  during  the  time  that  it  is 

^  £b  1,  H  19  et  20^  D.  de  vent  in  pots.  mitt,  d  curat,  ejui  ; — /.  5,  eod. ; — I.  1,  \  15,  tod. 

'  JL.  If  f  }dL  D.  dt  ventre  in  poas.  mitt. 

'  Si  cni  controversia  fiet  an  inter  liberos  sit,  et  impnbes  sit  cansa  cognita  perinde  poe- 
wetno  datnr,  ac  si  nulla  de  ea  re  controversia  esset.    L.l^D.de  Carbon,  edicto. 

We  have  left  oat  the  remaining  part  of  this  law,  which  directs  that  the  judgment  tooch« 
faif  the  state  of  this  child  should  be  deferred  until  it  has  attained  the  age  of  puberty,  un- 
less, as  it  is  said  in  the  third  law,  \  5,  of  the  same  title,  it  should  appear  to  be  for  the 
child^s  advantage  not  to  have  the  judgment  delayed ;  as  if  there  should  be  danger  of  los- 
ing tXie  proofs  which  might  be  of  service  to  him.  But  if  the  other  children,  or  the  heirs 
who  sbooid  controvert  the  state  of  this  child,  should  refuse  to  agree  to  such  a  delay,  and 
to  leave  the  child  in  possession  in  the  mean  while,  the  usage  in  France  would  not  approve 
of  such  delay.  And  it  would  be  just,  for  the  common  interest  both  of  this  child  and  of 
in  adversaries,  to  have  the  question  touching  the  state  of  the  child  decided  with  its  tutor 
or  curator.  And  if  the  cause  should  be  determined  against  him,  the  judgment  which 
ihoold  be  given  would  be  only  as  it  were  provisional,  and  would  not  hinder  him  from 
i]iplying  afterwards  to  have  it  reversed,  as  well  as  every  minor  who  has  not  been  suffi- 
Qoitly  defended. 

16* 
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undecided,  both  in  favor  of  the  mother  that  she  hath  not  been  nn- 
faithful  to  her  husband,  and  in  favor  of  the  child  that  it  is  legiti- 
mate ;  and  it  would  be  of  a  much  worse  consequence  to  have  de- 
prived the  child  of  its  nourishment  and  education,  if  it  should  ap- 
pear to  be  legitimate,  than  to  have  diminished  the  inheritance  in 
so  much  as  had  been  applied  to  that  use,  although  it  should  be 
afterwards  adjudged  that  the  child  is  not  legitimate."^  TbuB,  this 
allowance  is  not  refused,  although  the  state  of  the  child  may  ap- 
pear doubtful,  which  it  ought  to  be  if  it  were  evident  that  the 
child  had  no  manner  of  right.*^ 

X. 

2812.  The  Descendants  exclude  the  Ascendants  from  Successions. 

—  If  the  deceased  has  left  behind  him  children,  or  only  grand- 
children, and  if  his  father  or  mother  or  other  ascendants  have  sur- 
vived him,  his  children  or  grandchildren,  of  both  sexes,  in  what  de- 
gree soever  they  are,  will  exclude  his  father  and  mother,  and  they 
will  likewise  exclude  from  the  succession  all  other  ascendants,  and 
much  more  all  collaterals.  For  it  is  the  natural  order,  that  estates 
should  go  from  fathers  to  their  children.® 

XL 

2813.  Of  the  Case  where  the  Father  and  Son  die  at  the  same  Time. 

—  Seeing  the  son  does  not  succeed  to  his  father  but  when  he  sur- 
vives him,  and  since  it  may  happen  that  they  may  both  die  to- 
gether, so  that  it  cannot  be  known  which  of  them  died  first,  it  is 
necessary  in  this  case  to  regulate  who  shall  succeed  to  the  estate 
both  of  the  one  and  the  other.  Thus,  for  instance,  if  it  should 
happen  that  a  father  and  his  son  had  perished  together  in  a  battle 
or  in  a  shipwreck,  and  it  were  impossible  to  know  which  of  them 
had  survived  and  succeeded,  whether  the  son  had  survived  the  father 
or  the  father  the  son,  that  the  estate  of  him  who  died  first  might 
go  to  the  heirs  of  the  other,  it  would  be  presumed  that  the  son  had 
survived  and  succeeded  to  the  father.  And  it  would  be  the  same 
thing  if  it  were  the  mother  and  the  son.  For  this  being  the  natu- 
ral order,  it  is  supposed  that  the  event  has  been  conformable  to  it ; 
and  this  presumption  may  be  founded  on  this,  that  it  is  natural  to 

"  Z.  5,  4  3,  D.  de  Carbon.  ed.;—l  6,  S  5,  eorf. 

**  Zr.  3,  ^  4,  eod.    Although  this  last  text  does  not  relate  to  the  provision  for  alimonj, 
bat  to  the  inheritance  itself,  yet  it  may  be  applied  to  the  one  as  well  as  to  the  other. 
**  L.  II,  C.de  8uis  U  legit,  lib.;  —  AW  1 18,  c.  1. 
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think  that,  by  reason  of  the  dlflerence  of  age,  the  son,  bemg  the 
more  robnst,  has  resisted  death  the  longest.^* 

XIL 

2814.  Of  the  Case  where  the  Mother  and  the  Child  on  the  Breast 
die  together.  —  Although  in  the  case  of  the  preceding  article  it  is 
presomed  that  the  father  died  first,  yet  if  for  another  csise  we 
should  suppose  that  it  were  a  sucking  child  who  died  with  its 
mother,  whether  it  were  in  a  shipwreck,  by  fire,  or  some  other  ac- 
cident, it  would  be  presumed,  because  of  the  weakness  of  the  child, 
that  the  mother  had  lived  longest  And  the  same  thing  would  be 
piesnmed  in  every  child  that  has  not  as  yet  attained  the  age  of 
puberty,  whether  it  be  that  the  case  had  happened  to  the  son  and 
the  mother  or  to  the  son  and  the  father.^ 

Remarks  on  the  Two  Preceding  Articles. 

2815.  It  is  necessary  to  remark  on  this  and  the  foregoing  article, 
that,  these  rules  appearing  to  be  founded  on  the  presumptions  of 
what  naturally  happens,  it  would  seem  that  they  ought  to  be 

fixe<],  and  always  the  same  in  all  sorts  of  cases  without  distinc* 
tion.     That  is  to  say,  that  whatever  the  consequence  might  be, 
either  for  or  against  those  who  have  any  interest  whether  the  fa- 
ther or  son  died  first,  and  without  any  regard  to  the  consideration 
"^irhich  the  interest  of  one  of  the  parties  might  deserve  above  that 
«>f  the  other,  we  ought  always  to  judge  in  the   same  manner. 
Tf evert heless,  we  see  in  some  laws  that,  in  these  sorts  of  cases 
"where  it  is  not  known  which  of  the  two  died  first,  the  presumptions 
aie  different,  according  to  the  consideration  of  the  persons  con- 
cerned.    Thus,  for  example,  in  the  case  mentioned  in  the  first  of 
the  texts  cited  on  the  preceding  article,  where  the  question  was, 
whether  the  relations  of  the  father  ought  to  inherit  his  estate, 
"which  would   have  been  just    if  he    had    survived   his   son,  or 
"Whether  the  mother  ought  to  inherit  the  father's  estate,  as  having 
passed  to  the  son  if  he  died  only  after  his  father,  the  Emperor 
Adrian  decided  in  favor  of  the  mother,  that  the  son  had  survived 
his  father.     Thus,  on  the  contrary,  in  a  like  case,  where  a  person 
who  had  been  set  free  from  slavery  died  together  with  his  son  by 

'  ^-  9,  ♦  \,  D.dereb.  dub. ;  —  /.  22,  eod. ;  —  d.  I.  §  4.  See  the  following  article,  with 
^  rnntrks  open  it  Sec  likewise  the  fifleenth  article  of  the  fourth  section  of  Proofs  and 
^^*'*'^ftmg,  and  the  remark  upon  it. 

^^^tD.de  pact,  doUd.;^l.  23,  D.  dt  nb.  rfu!>.;  — /.  9,  in/,  eod. 
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the  same  acddent,  so  that  it  was  uncertain  if  either  of  them  or 
which  of  them  did  survive,  another  law  presumes  in  favor  of  the 
patron ;  that  is,  of  the  master  who  had  given  this  person  who  had 
been  a  slave  his  freedom,  that  the  son  had  not  survived  his  father, 
that  the  father's  inheritance  might  go  to  the  patron;*  for  he  bad 
right  to  succeed  to  the  person  whom  he  had  made  free  from  slav- 
ery, and  who  died  without  children.  And  this  law  prefers  him  to 
the  person  who  ought  to  be  heir  to  the  son,  unless  it  were  dearly 
proved  that  the  father  died  first:  Si  cumfilio  suo  libertus  rimul  pe* 
rierity  intestati  patrono  legitima  deferlur  hceredUas;  si  non  probaUtr 
supervixisse  patri  filius.  These  are  the  words  of  this  law,  which 
explains  afterwards  the  motives  of  this  decision,  founded  on  the 
consideration  of  the  person  of  the  patron.  Hoc  efdm  reveretUia 
patrotuUus  suggeretUe  dicimus. 

2816.  We  see  also,  that,  in  a  like  event  of  a  father  and  a  son 
having  perished  together  in  a  shipwreck,  or  by  some  other  acci- 
dent, another  law  presumes,  under  another  view,  that  the  son  did 
not  survive  the  father.     It  is  in  the  case  where  a  testator  had  re- 
quired his  heir  to  restore  his  estate,  or  a  part  of  it,  or  some  particu- 
lar thing,  to  another  person  after  the  death  of  this  heir,  if  he  should 
die  without  children.    It  is  said  in  that  law,  that  if  the  person  who 
was  charged  with  this  fiduciary  bequest  ^  having  only  one  son,  this 
son  and  his  father  had  died  at  the  same  time  by  some  accident,  so 
that  it  was  impossible  to  know  which  of  them  had  survived,  it 
would  be  presumed  that  the  son  had  not  survived,  and  that  there- 
fore the  case  of  the  fiduciary  bequest  had  happened,  the  person 
who  was  charged  with  it  having  died  without  children,  which 
would  make  the  estate  to  go  to  the  person  for  whose  benefit  the      x 
fiduciary  bequest  was  devised ;  whereas,  had  it  been  presumed  that    ^ 
the  son  had  survived,  it  would  have  made  the  case  of  the  fiduciary    — 
bequest  to  cease ;  and  the  son  having  succeeded  to  his  father,  he    ^ 
would  have  transmitted  the  estate  to  his  heir.     Si  quis  susceperU  ^ 
quidem  Jilium,  verum  vivus  amiserit,  videbitur  sine  liberis  decessisse. 
Sed  si  naufragioy  vel  ruina^  vel  aggressu^  vel  quo  alio  mode  simvl  cum~^ 
patre  perierit  {filius)  an  conditio^  si  sine  liberis  pater  decederet^  de- 
fecerit  videamtts^  et  magis  non  defuisse  arbitror.     Quia  non  est  ve^ 
rum  filium  ejus  supervixisse.     Aui  igitur  filius  supervixit  patri^  et 
extinxit  conditionem  fideicommissi :  aut  non  supervixit,  et  extitit  car^ 

•  Z.  9,  4  2,  D.  de  rd>.  dub. 

**  This  is  the  name  which  is  given  to  these  sorts  of  dispositions ,  which  we  shall  treat 
of  in  the  fiflh  book. 
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tStia,  CWm  anUem  quis  ante  et  quis  postea  decesserit  non  apparet, 
exiUuse  amditianem  Jideicommissi  magis  dicendum  est.  L.  17,  §  7, 
2X  ad  senai.  IVebelL  It  would  seem  as  if  we  might  reasonably 
oonchide  firom  this  decision,  that,  since  it  presumes  contrary  to  the 
natural  order,  and  against  the  rule  explained  in  the  eleventh  arti- 
cle, that  the  son  did  not  survive  the  father,  it  is  founded  only  on  the 
favor  of  the  fiduciary  bequest,  to  make  it  subsist  against  the  heir  of 
the  son.  And  since  it  was  sufficient  for  the  person  who  was  to  be 
benefited  by  the  fiduciary  bequest,  that  the  son  had  not  survived, 
whether  he  died  before  his  father,  or  only  in  the  same  moment 
with  him;"  the  law  barely  supposes  that  the  son  did  not  survive, 
and  that  therefore  the  condition  of  the  fiduciary  bequest  was 
oome  to  pass,  which  accomplishes  the  intention  of  the  testator, 
which  was  to  prefer  nobody  to  the  person  who  was  to  be  bene- 
fited by  the  fiduciary  bequest,  but  the  children  of  his  heir,  in  case 
he  sbonld  have  any  who  should  succeed  him. 

2817.  It  appears  firom  all  these  several  questions  which  arise 
from  the  case  where  the  father  and  son  die  together,  that  the  laws 
decide  difierently  touching  the  order  of  theur  death,  according  to 
the  differences  of  the  persons  concerned,  judging  in  favor  of  the 
ilu>tfier,  that  the  father  died  first ;  deciding,  on  the  contrary,  in  favor 
of  the  patron,  that  the  son  did  not  survive ;  and  in  favor  of  the 
fiduciary  bequest,  that  the  condition  on  which  it  was  left  has  hap- 
pened by  the  father  dying  without  leaving  any  children  alive  be- 
hiiid  him.     And  in  this  last  case,  it  is  not  the  favor  of  the  person 
'far  "whose  benefit  the  fiduciary  bequest  is  left  that  occasions  this 
decision,  but  barely  the  quality  of  its  being  a  cause  relating  to  a 
fida<aary  bequest,  which  was  singularly  favored  in  the    Roman 
law.     But  if,  in  the  same  case  of  this  fiduciary  bequest,  it  were 
"the  widow  of  the  father  and  mother  of  the  son  who  died  together, 
^who  should  pretend  that,  according  to  the  rule  of  the  eleventh  arti- 
cle, and  the  order  of  nature,  her  son  had  outlived  his  father,  and 
that  Uierefore  the  condition  of  the  fiduciary  bequest  had  not  hap- 
pened, since,  the  father  having  died  the  first,  he  did  not  die  without 
children,  would  it  be  presumed  against  the  mother  in  favor  of  him 
who  was  to  have  the  benefit  of  the  fiduciary  bequest,  that  the  son 
had  survived  his  father ;  and  would  it  not  be  just,  on  the  contrary, 
to  presume  in  favor  of  the  mother,  that  the  son  had  lived  longest, 
seeing  the  mother  would  have  for  her,  on  one  side,  the  natural  pre- 

«  Z>.  1, 17,  4  7. 
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sumption  that  the  son  ought  to  survive  the  father,  and,  on  the 
other  side,  the  favor  of  her  quality  of  mother,  which,  according  to 
the  spirit  of  the  laws  which  we  have  just  now  quoted,  would  seem 
to  decide  in  her  favor  ?  The  consequence  seems  to  be  very  well 
grounded,  and,  in  order  to  judge  the  better  of  it,  it  may  be  re- 
marked that  there  result  from  the  laws  which  we  have  quoted, 
and  from  others  relating  to  this  subject,  three  different  manners  of 
decision  in  cases  of  this  nature.  The  first,  which  supposes  that 
according  to  the  order  of  nature  the  son  has  survived  the  father; 
the  second,  which  makes  an  exception  to  this  first  in  the  case  of 
a  child  who  is  under  the  years  of  puberty ;  and  the  third,  which 
supposes  that  the  father  and  son  died  in  one  and  the  same  mo- 
ment. And  it  is  very  certain  that  one  of  these  cases  must  of  ne- 
cessity happen ;  that  is  to  say,  either  that  the  father  dies  firsts  or 
that  he  dies  last,  or  that  both  the  one  and  the  other  die  at  the  same 
moment.  It  may  be  said  of  the  third  of  these  three  kinds  of  pre- 
sumption, that  it  ought  to  be  abolished,  if  it  were  the  rule  to  pre- 
sume always  that  the  son  who  is  adult  survived  the  father,  and 
that  the  father  survived  the  son  that  was  under  the  age  of  fourteen 
years.  For  by  this  rule  we  ought  never  to  presume  that  both  of 
them  died  in  the  same  instant ;  and  all  the  questions  would  be 
decided  by  the  age  of  the  son.  Since,  therefore,  it  is  certain  that 
the  laws  presume  sometimes  that  the  son,  even  although  he  be  of 
the  age  of  fourteen  years,  has  not  survived,  it  follows  from  thence 
that  those  laws  suppose  that  it  may  naturally  happen,  either  that 
the  son  dies  first,  or  that  both  the  one  and  the  other  die  in  the 
same  instant ;  and  this  is  likewise  a  truth  which  reason  sufficiently 
convinces  us  of.  For  it  may  happen  several  ways,  that  the  mother 
may  perish  under  the  ruins  of  a  building  sooner  than  the  child 
whom  she  suckles.  It  may  happen  that  a  son  may  be  killed  in  a 
battle  before  his  father ;  and  on  the  same  occasions,  and  likewise 
on  all  others,  it  may  so  fall  out,  that  they  both  die  in  the  same  in- 
stant, or  that  even  he  who  by  reason  of  his  age,  or  some  other  in- 
firmity, might  be  presumed  to  die  first,  does  nevertheless  die  th^^ 
last  It  is  upon  this  natural  diversity  of  events  that  the  different^ 
manners  in  which  the  laws  decide  questions  of  this  nature  ar^ 
founded,  presuming  sometimes  that  the  death  of  both  has  hap* 
pened  in  the  same  instant,  as  it  may  fall  out,  and  at  other  time9 
that  one  of  the  two  died  first,  not  by  the  presumption  of  the  equal- 
ity or  difference  of  their  ages,  or  of  other  causes,  but  by  presuming 
that  that  has  happened  which  may  be  most  advantageous  to  the 
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party  whose  canse  is  most  to  be  favored.    For  whereas  if  we  knew 
certainly  the  truth  of  the  event,  whatever  it  were,  it  would  be  neces- 
sary to  decide  conformably  thereto ;  the  uncertainty  of  what  has  hap- 
penedy  when  we  can  have  no  proofs  of  it,  makes  the  law  to  deter- 
mine with  authority  that  that  has  happened  which  the  natural  bias 
aeema  to  demand,  as  appears  by  the  examples  which  we  have  just 
now  explained.     And  this  manner  of  deciding  may  have  its  foun- 
dation in  a  principle  of  equity  which  is  very  natural ;  for,  seeing 
it  is  impossible  on  one  side  to  know  the  truth,  and  necessary  on 
the  other  side  to  come  to  some  decision,  which  cannot  be  made 
but  by  supposing  one  of  the  cases  which  may  happen,  there  is  only 
the  law  which  can  substitute  its  authority,  in  the  place  of  the  de- 
cision which  the  truth  would  make,  if  it  were  known.     It  is  in  this 
manner  that  we  ought  to  reconcile  those  decisions  which  are  so 
difieieot ;  whence  it  seems  to  follow,  that,  in  the  questions  of  this 
JEiatore,  we  ought  to  join  to  the  knowledge  of  the  matter  of  fact, 
such  as  it  may  be  gathered  from  the  circumstances,  the  consider- 
;Rtioii  of  the  persons  concerned,  that  we  may  decide  the  matter  by 
ndl  these  views  pursuant  to  the  principles  which  result  from  the 
reflections  on  all  the  said  laws. 

2818.  If,  in  order  to  make  appUcation  of  these  principles,  we 
^oppose  that,  a  father  and  his  only  son  of  about  thirteen  years  of 
Bge  having  died  together,  the  widow,  mother  of  the  said  son,  de- 
mands the  goods  of  the  father,  together  with  those  of  the  son,  pre- 
tending  that  the  son  outlived  the  father,  and  consequently  suc- 
ceeded to  him ;  and  that  the  collateral  relations  of  the  father  de- 
mand his  inheritance,  and  likewise  over  and  above  that  which  the 
father  was  entitled  to  out  of  the  goods  of  the  son ;  and  ground  their 
pretension  on  this,  that,  the  son  not  having  as  yet  fourteen  years 
of  age,  we  ought  to  presume  that  the  father  outlived  him ;  how 
ought  this  question  to  be  decided  ?     Would  it  be  adjudged  that 
the  son,  because  of  his  tender  age,  died  the  first,  and  that  there- 
fofe  the  mother  is  to  have  no  share  in  the  goods  of  her  son  ?     Or 
will  it  be  presumed,  in  favor  of  the  mother,  that  the  son  has  sur- 
vived the  father?     And  even  although  it  were  a  child  of  much 
Jounger  years,  would  the  mother  be  deprived  of  that  which  she 
Ought  to  have,  if  it  were  certain  that  her  son  had  survived,  since  it 
n^ay  even  have  happened  that  the  father  died  before  the  son,  by 
'reason  of  other  circumstances  besides  that  of  age,  which  is  not  a 
Certain  proof  that  the  son  died  first  ?     Or  would  it  be  supposed 
^ther  that  both  the  one  and  the  other  died  in  the  same  instant. 
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in  order  to  give  to  the  mother  the  estate  of  her  son,  whom  the 
father  did  not  survive,  and  to  the  collateral  relations  the  father's 
estate,  to  which  the  son  did  not  succeed,  he  not  having  survived 
the  father  ?  The  first  of  these  three  ways  of  deciding  this  ques- 
tion would  appear  too  hard.  And  since  it  is  possible  that  the  son 
may  have  survived,  it  would  seem  that  we  ought  not  to  decide  the 
doubt  by  the  contrary  supposition,  which  deprives  the  mother  of 
all  manner  of  share  in  the  goods  of  her  son  which  came  to  him  by 
his  father ;  which  consideration  will  be  an  inducement  for  deciding 
the  doubt  according  to  the  second  manner ;  since  the  third  would 
still  have  this  hardship  in  it,  that  the  mother  would  be  thereby  de- 
prived of  that  which  even  the  customs,  which  appropriate  the  goods 
to  those  of  the  stock  from  whence  they  came,  give  her  out  of  the 
goods  which  the  son  has  inherited  of  his  father. 

2819.  If  we  suppose  for  another  case,  that  a  father  who  had  aev* 
eral  sons  dies  with  one  of  them,  so  that  it  cannot  be  known  which 
of  them  died  first,  and  that  this  son,  having  some  estate  of  his 
own,  had  made  a  testament,  and  therein  named  one  of  his  friends 
his  universal  heir,  and  that,  the  brothers  coming  to  divide  among 
them  their  father's  estate,  this  heir  of  their  brother  should  pretend 
that  the  son  had  survived  the  father,  and  that  therefore  he  ought 
to  have,  not  only  the  goods  belonging  to  this  son,  but  likewise  the 
share  which  fell  to  him  of  his  father's  estate ;  would  this  question 
be  decided  in  favor  of  this  heir,  by  presuming  that  the  son  died 
last,  or  would  it  be  determined  in  favor  of  the  brothers,  upon  the 
presumption  that  they  died  both  in  the  same  instant,  and  that 
so  the  brother's  heir  has  no  share  in  the  goods  of  the  father,  and 
that  he  ought  to  take  only  the  goods  which  their  brother  may  have 
had  some  other  way  ?  This  heir  would  be  founded  on  the  pre- 
sumption that  the  son  had  survived  and  succeeded  his  father: 
and  the  brothers  would  have  to  urge  on  their  side,  not  only  the 
consideration  which  is  so  much  favored  of  the  natural  equity 
which  calls  them  to  succeed  to  their  father's  estate,  and  which  ex- 
cludes this  stranger  from  it ;  but  likewise  this  reason,  that,  there 
being  no  manner  of  proof  to  show  which  of  the  two  died  first,  nor 
any  reason  to  presume  in  favor  of  the  stranger,  against  the  inter- 
est of  the  brothers,  it  ought  to  be  presumed  that  both  the  one  and 
the  other  died  in  the  same  instant,  with  as  much  or  rather  more 
reason  than  in  the  case  of  the  fiduciary  bequest  which  has  been 
spoken  of.  So  that,  according  to  the  principles  which  we  have  just 
now  been  inquiring  into,  it  would  be  enough  for  this  heir  that  he 
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shonld  have  the  proper  goods  of  the  son,  without  having  any  share 
in  those  which  the  son  would  have  inherited  of  his  father,  if  it  bad 
been  certain,  as  it  is  not,  that  he  did  survive  him. 

2820.  We  might  give  other  examples  of  the  like  cases,  but 
ttiCK  few  are  sufficient  for  a  matter  which  so  rarely  happens ;  and 
it  18  enough  to  have  taken  notice  of  these  several  principles, 
vriiich  seem  to  be  sufficient  for  all  the  different  cases  of  this  na- 
tme.^ 

XUL 

2821.  CkiUbren  have  the  Bight  of  TransmissiatL  —  Children  and 
other  deseendants  are  considered  as  being  in  some  manner  masters 
of  the  estate  of  their  father  or  mother,  grandfather  or  grandmother, 

and  other  ascendants,  even  before  their  death.     And  when  that 
happen,  it  is  not  so  much  a  succession  which  the  children  ac- 
as  a  continuation  of  a  right  which  they  had  already,  with 
difierence  between  this  right  and  the  inheritance,  that  whereas, 
ring  the  life  of  the  ascendant  to  whom  they  succeed,  they  had 
estate  as  it  were  in  partnership  with  him,  and  that  his  posses- 
preserved  it  to  then^,  they  have  now  all  alone  the  sole  and 
right  to  the  estate  after  his  death.     Thus,  although  they 
^^Mmld  know  nothing  of  his  death,  and  even  although  they  should 
ignorant  of  their  own  right,  as  if  they  should  happen  to  be 
children,  yet  the  estate  would  be  entirely  theirs.'     Which 
this  effect,  that  if  the  son  who  has  survived  his  father,  and 
'^idio  has  not  renounced  the  succession,  happens  to  die  before  he 
bas  entered  to  it,  or  even  before  he   knows  that  it  is  fallen  to 
him,  he  would  transmit,  that  is  to  say,  would  make  his  right  to 


*  V.  I.  32,  §  1,  D.  dt  rdiffios.  H  tumpt.  fun.  ;  —  l  9,  §  1,  D.  <fe  reb.  dub. ;  — rf.  /.  §  uft.  ;  — 
/.  16,00(1.; — d,  /.  16,  S  I  ;  — ^-  17  et  18,  eod  ;  —  d.  I.  18,  S  1-  It  appears  by  these  texts, 
Ae  woidt  nheieof  ire  have  not  set  down  here,  that  the  ordinary  prcsnmption  is  that  the 
two  died  m  the  tame  instant,  since  it  cannot  be  said  of  any  of  them  that  he  sur^-ivcd  the 
other.  So  that  it  is  only  by  circomstances,  or  upon  particular  considerations,  that  the 
eootrvT  it  presumed. 

See  die  fiifteenth  article  of  the  fourth  section  of  Proofs  and  Presumptions,  the  seventh  ar- 
tirle  of  the  necond  section  of  Pupillary  Substitution^  and  the  eighteenth  article  of  the  first 
aectioa  of  SubttitutionSj  direct  and  fiduciary. 

'  L.  U,  D.  de  mas  H  legit.  hared.;^l  11,  D.  de  lib.  et  post. ;  —  §  3i  ^"*'-  <^  ^''^-  9^- 
o6  iai.     Althoogh  these  words  suus  heres  do  not  agree  to  all  children  in  the  Roman  law, 
children  emancipated  from  their  father's  power  lost  this  quality,  yet  these  texts 
oerertheiesa  conformable  to  the  usage  in  France,  which  docs  not  make  this  distinction 
children  in  matters  of  succession,  and  which,  even  under  Uie  Boman  law  itself, 
I  abolished  by  Justinian.     K  A^oo.  118,  c  1. 
VOL.  II.  17 
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pass  to  his  heirs.     And  this  is  what  is  called  the  right  of  transmis- 
sion, of  which  we  shall  speak  in  its  proper  place.' 

XIV. 

2822.  Provision  for  the  Children  who  deliberate  whether  thejf 
shall  accept  the  Inheritance.  —  Although  children  and  other  de- 
scendants, who  survive  their  fathers  and  mothers,  and  others  their 
ascendants,  are  seized  of  their  estate,  as  has  been  said  in  the  pre- 
ceding article,  yet  they  have  nevertheless  the  liberty  to  deliberate 
whether  they  will  accept  the  inheritance,  or  whether  they  will  ab- 
stain from  it.  And  if,  during  the  time  that  is  given  them  for  de- 
liberating, they  demand  some  allowance  for  their  substance,  it  is 
granted  unto  them,  as  has  been  said  in  another  place.^ 

XV. 

2823.  Fathers  have  the  Usufruct  of  Successions  which  faU  to 
their  Children.  —  It  is  necessary  to  remark  in  relation  to  the  sac* 
cessions  of  ascendants  which  go  to  their  children,  and  other  de- 
scendants, that  they  have  not  always  a  full  and  plenary  right  to 
them.  For  if  the  son  who  is  under  his  father's  authority  succeeds 
to  his  mother,  or  other  ascendant  by  the  mother's  side,  his  father 
shall  have  the  usufruct  of  the  goods  of  that  succession,  as  shall  be 
explained  in  the  following  title.'* 

XVI. 

2824.  Rights  which  pass  to  those  of  the  Family  who  do  not  sue- 
ceed  to  the  Estate.  —  We  must  likewise  observe  upon  the  some 
subject  of  the  succession  of  children  and  other  descendants,  and 
likewise  in  general  touching  all  successions  of  intestates,  whether 
they  be  descendants,  ascendants,  or  collaterals,  that  there  may  be 
in  the  inheritance  certain  rights  which  go  to  the  heirs  of  blood,  al- 
though they  be  deprived  of  the  succession  by  a  testament,  or  even 
that  they  renounce  it.  Thus,  the  right  of  patronage  annexed  to  a 
family  passes  to  those  to  whom  the  title  gives  it,  although  they  do 
not  succeed  to  the  estate.*     Thus,  the  right  of  being  interred  in 

"  See  the  tenth  section  of  Testaments. 

*  See  the  sixth  article  of  the  first  section  of  Eeirt  or  Executors  with  the  Benefit  of  an  In- 
ventory. 

"  See  the  second  section  of  the  following?  title. 

*  L.  9,  D.  dejur.  patron. ;  — /.  47,  ^  4,  D.  de  hon.  libert.  Although  the  right  of  patron- 
age wliich  is  spoken  of  in  this  article  be  of  a  different  nature  from  that  mentioned  in  thi« 
law,  yet  it  may  be  applied  to  it,  seeing  these  two  rights  have  one  and  the  same  name,  and 
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the  bmying-plaoe  of  the  family  passes  equally  to  those  who  are  of 
the  family,  whether  they  inherit  the  estate  or  not^ 


SECTION   III. 

OP   THE   LINES   AND   DEGREES   OF    PROXIMITY. 

2825.  Although  the  subject-matter  of  this  title  be  limited  to 

timt  which  concerns  children  and  other  descendants,  and  it  may 

seem  for  that  reason  that  we  ought  to  speak  here  only  of  the  lines 

tad  degrees  of  descendants ;  yet  the  connection  there  is  between 

the  lines  and  degrees  of  ascendants,  descendants,  and  collaterals 

does  not  allow  this  matter  to  be  divided ;  but  seeing  we  are  about 

to  explain  here  the  lines  and  degrees  of  descendants,  it  is  proper 

likemae  to  join  the  others. 

2826.  Seeing  these  lines  and  degrees  of  proximity,  or  consan- 
guinity, are  more  easily  distinguished  in  a  figure,  we  have  inserted 

at  the  end  of  this  section.  But  it  is  necessary  beforehand  to 
:|rfaiii  what  is  meant  by  degrees  of  proximity,  and  by  the  lines 
^irhich  the  said  degrees  compose ;  for  it  is  by  those  lines  and  de- 
grees that  we  see  what  is  the  proximity  between  two  persons ;  and 
this  shall  be  the  subject-matter  of  this  section. 

2827.  The  knowledge  of  the  degrees  of  proximity  is  not  only 
necessary  in  the  matter  of  successions,  but  likewise  in  other  mat- 
ters ;  as  in  tutorships,  that  those  may  be  named  tutors  who  are 
related  to  the  minors,  and  those  excused  who  are  not :  in  the  chal- 
lenges or  recusations  of  judges  who  are  relations :  in  the  admis- 
sion of  witnesses,  either  in  civil  or  criminal  causes,  in  order  to 

or  reject  the  testimony  of  those  who  are  related  to  the  par- 
in  marriages,  which  are  unlawful  between  those  that  are 
within  certain  degrees  of  relationship  or  affinity.^ 

2828.  The  prohibitions  of  marriages  within  the  degrees  of  prox- 
imity and  affinity,  which  had  been  established  by  the  Roman  law. 


tbe  one  as  well  as  the  other  goes  to  the  nearest  relations,  although  they  do  not  suc- 
ceed aa  heirs  to  the  estate.    The  patronage  spoken  of  in  this  article  is  the  right  which 
tbe  cfavcfa  haa  granted  to  the  foonders  of  some  benefices,  and  their  descendants,  to  pre- 
to  ilie  ordioarj,  who  has  the  right  of  institution,  persons  who  are  capable.    Which  is 
that  does  not  come  properlj  within  the  design  of  this  book. 
7  V.  L^  D.de  rtUg.  et  twnpt.Jvui. 
*  L.  10,  D.  dt  gradibmt  et  affin, 
^  L.  17,  C  de  fuqjftuM, 
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have  been  very  mDch  enlarged  by  the  canon  law,  which  is  obneifdl 
in  France.®  But  this  matter  does  not  belong  to  this  place ;  for  here 
it  sufficeth  to  point  out  the  order  of  the  degrees  of  kindred  in  so 
far  as  concerns  successions.  And  as  for  the  degrees  of  affinity  or 
alliance,  as  the  same  have  no  relation  to  successions,  allies  by 
marriage  having  no  manner  of  right  to  inherit,  we  shall  say  noth- 
ing of  them.^  The  degrees  of  affinity  are  sufficiently  distingaisbed 
by  those  of  proximity ;  for  in  order  to  know  the  degree  of  affinity 
between  the  husband  and  the  relations  of  his  wife,  and  beilraen 
the  wife  and  the  relations  of  her  husband,  there  is  no  more  re- 
quired but  to  place  the  husbands  in  the  same  degree  in  wfaidi 
their  wives  are,  and  the  wives  in  the  same  degree  with  tbmr  fans- 
bands. 

2829.  Seeing  all  the  articles  of  this  section  have  relation  to  the 
figure  of  kindred  which  is  placed  at  the  end  of  it,  and  that  witbont 
the  sight  of  the  said  figure  it  will  be  difficult  for  beginners  to  im- 
derstand  aright  all  this  detail ;  they  are  to  take  notice  that  it  will 
be  convenient  for  them  to  have  the  figure  before  them  at  the  read- 
ing of  each  article,  and  before  they  look  into  it  to  read  the  advei^ 
tisement  which  we  have  set  down  at  the  end  of  this  sectioui  far 
the  right  understanding  the  use  of  the  said  figure. 

Art.  L 

2830.  What  are  the  Degrees  of  Proximity  or  Ckmsangtiimfy.  — 
Seeing  proximity  between  two  persons  proceeds  either  fi-om  this, 
that  they  are  descended  one  from  the  other,  which  makes  the  con^ 
nection  between  ascendants  and  descendants,  or  from  their  bein^ 
both  descended  of  one  and  the  same  person,  which  makes  that  of 
collaterals ;  we  judge,  therefore,  of  the  proximity  between  two  per- 
sons by  the  number  of  generations  which  make  both  the  one  and 
the  other  of  the  said  connections.  And  these  generations  are  called 
degrees,  by  which  we  step  from  one  person  to  another  in  order  to 
make  the  computation  of  their  kindred,*  in  the  manner  which  shall 
be  explained  in  the  following  articles. 

II. 

2831.  What  are  the  Lines  of  Ckmsanguiniiy,  —  By  lines  of  con- 
sanguinity is  meant  the  succession  of  degrees  or  generations  which 


'  V.  35,  q.  4.  ^  L.  7,  C  com.  de  raceest. 

•  L.  10,  S  10,  D.  de  grad.  et  affin. 
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«ie  between  one  person  and  another.  And  as  there  are  three 
orders  of  proximity^  that  of  ascendants,  that  of  descendants,  and 
that  of  ooUateralsi  so  there  are  likewise  three  orders  of  lines.^ 

III. 

2832.  lAne  of  Ascendants.  —  In  the  order  of  ascendants  of  the 

pefson  whose  relation  we  want  to  know,  we  place  above  him  his 

iitfaer,  his  grandfather,  his  great-grandfather,  and  his  other  ances- 

tons  ^Ach  of  them  in  their  rank  according  to  their  degrees,  and  the 

6ant  degree  is  that  which  ascends  from  the  son  to  the  father,  the 

second  from  the  Ceither  to  the  grandfather,  the  third  from  the  grand- 

£atheflr  to  the  great-grandfather,  and  so  on  successively  with  the 

othersy  according  to  the  same  order.     Thus,  the  father  is  in  the 

fiiBt  degree  to  his  son,  and  the  grandfather  in  the  second  degree  to 

the  grandson,  and  so  on  with  the  rest.    It  is  these  degrees  whereof 

the  eitoation  one  above  the  other  makes  the  line  of  ascendants, 

^^iriiioh,  being  joined  with  that  of  the  descendants,  of  which  we 

speak  in  the  following  article,  makes  together  only  one 


IV. 

2833.  Line  of  Descendants.  —  In  the  order  of  descendants  of  the 
person  whose  relation  is  in  dispute,  we  place  under  him  his  son, 
his  grandson,  and  the  other  descendants,  every  one  in  his  rank  ac- 
oording  to  their  degrees,  the  first  of  which  is  that  which  descends 
from  the  father  to  the  son,  the  second  from  the  son  to  the  grand- 
son, the  third  from  the  grandson  to  the  great-grandson,  and  the 
others  in  the  like  manner,  according  to  the  same  order.  Thus,  the 
■on  is  in  the  first  degree  to  the  father,  and  the  grandson  in  the 
second  degree  to  the  grandfather,  and  so  on  with  the  rest^  It  is 
these  degrees  whereof  the  situation  of  one  under  the  other  makes 
the  line  of  the  descendants,  which,  as  has  been  said  in  the  preced- 
11^  article,  makes  only  one  line  with  that  of  the  ascendants. 

V. 

2834.  Line  of  Collaterals.  —  In  the  order  of  collaterals  there  is 
this  ditference  that  distinguishes  it  from  the  orders  of  ascendants 
and  descendants,  that  whereas  there  is  only  one  line  of  ascendants 

^  L.  1,  D.degradib.  H  affin, 

«  L.l,SS,D.de grad.  H  affin. ;  —  rf.  /.  ^  ;  — </.  /.  ^  5. 

^  L.\,  S  ^^  t).  de  gradib.  el  affin. ;  —d.  I  S  ^\—d.  I.  S  5- 

17  • 
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and  descendants,  there  are  as  many  lines  of  collaterals  as  there  are 
places  of  ascendants  and  descendants,  inclnding  therein  the  place 
of  the  person  whose  kindred  we  inquire  into.  For  at  his  side  are 
his  brothers,  at  his  father's  side  are  his  uncles,  at  his  son's  side  aie 
his  nephews,  and  so  on  with  the  others  in  several  lines  both  as- 
ceudinp;  and  descending,  as  shall  be  explained  in  the  tenth  and 
following  articles,  and  as  appears  plainly  enough  by  the  figure. 
These  an*  the  lines  which  are  called  collateral,  because  they  arc  at 
the  side  of  the  direct  line  of  ascendants  and  descendants.  So  that, 
in  onler  to  reckon  the  degrees  of  kindred  between  two  collateral 
relations,  it  is  niHH^ssary  to  find  in  the  direct  line  the  first  of  the 
dcsi'endants  that  is  common  to  them,  that  is,  the  first  of  whom 
both  the  one  and  the  other  are  descended,  and  then  to  count  the 
degrees  which  ascend  from  one  of  them  to  that  common  parent  or 
asi^Midant^  and  those  which  from  that  ascendant  descend  to  the 
other.  Thus,  between  two  brothers  there  are  two  degrees;  the 
first,  which  ascends  from  one  of  the  brothers  to  their  father ;  and 
the  seci>nd,  which  descends  from  the  father  to  the  other  brother. 
Thus,  there  are  four  degrees  from  one  cousin-german  to  another, 
two  which  asi'cnd  from  one  of  them  to  his  father  and  grand&ther, 
and  two  which  descend  from  the  said  grandfather  to  the  other 
c\nisin.  And  it  was  in  this  manner  that  proximity  whs  feekoned 
nmonsT  those  [X'r^^ns  in  the  Roman  law.  placing  the  brothers  in 
:hc  :itwiul  decTt:H\  and  the  cousins-srerman  in  the  fourth.  But  bv 
the  oanou  l;iw,  which  is  observeii  in  France,  as  has  been  said  in 
The  pr\*;uiiMc  of  rhi<  section,  the  same  decrees  are  considered  un^ 
v!cr  ;x::v^::ior  view,  and  the  ivini^ntarion  i<  made  in  another  man- 
r.or.  l>\  -.^I^u  ire  brv»:hor^  in  the  tir?t  dti^irre^*  and  cv"»u5in5-serman  in 
:ho  s^vvviv*.  For  :hoy  Art*  ivtr.jxirwi  arv.on^  theraselTe^  according 
:o  tht::  >:rv.  itio::  uhv'Ut  :ho  vv:n::;o::  :>aren:  or  ascendant.  Thus, 
the  !\v,.^  Vrv^'ht^rs  Art*  ir.  The  dr*:  de^jret*  ur.der  rhw  father,  and  the 
T\\v"»  vvii>::*>-5:f  •".!:•  art*  :n  the  s<xvrd  v:n*:rr^v  u!!der  their  grand* 
TAThtT-  We  sh:i!'.  <tv  !!•  rhr?"  :e:»*h  ^rd  :oi.'.owir;?  article?  \rhat  re- 
ATes  :o  :h-*  v^^'her  .vL.AT\*nl<:  'm::  :r:s  i:r~""~T'.v  >?ra-eec  the  canon 
A"/.  viN*'  .  i\\  :>  or'y  •:•.  -S*  vvl.A'enl  l::'*f.  :\t  ±s  to  The  ascendants 


^•\v.      .  .       •   .  i.        .  .  »   >    —      '.  A  »   .  ;.  JIM, 
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VI. 

2835.  Divers  Lines  of  Ascendants  and  Descendants,  —  Altbongh 
we  reckon  only  one  line  of  ascendants,  and  one  of  descendants, 
which  between  them  make  no  more  than  one  line,  which  ascends 
from  the  children  to  the  fathers,  and  descends  from  the  fathers  to 
their  children,  and  is  called  direct ;  yet  each  of  these  two  orders  of 
aacendants  and  descendants  has  mider  other  views  several  lines, 
which   are  to  be  distinguished  for  divers  uses.     For  whereas,  for 
example,  it  is  necessary  to  consider  only  one  line  of  ascendants 
and  descendants  on  the  father's  side,  when  the  question  is  to  com- 
pute the  degrees  from  father  to  son  between  an  ascendant  and 
m,  descendant ; '  yet  if  we  will  distinguish  the  ascendants  on  the 
lather's  side  and  on  the  mother's  side  of  one  and  the  same  person, 
and  his  descendants  of  sons  and  daughters,  there  are  several  lines, 
as  shall  be  explained  in  the  three  following  articles. 

VIL 

2836.  Lines  of  Ascendants  by  the  Father^ s  Side  and  Mother^ s  Side. 
«» If  we  will  reckon  all  those  who  are  in  the  order  of  ascendants 
of  any  person,  there  is  first  a  line  which  ascends  from  that  person 
to  his  father,  to  his  grandfather  by  the  father's  side,  to  his  great- 
giandfather  by  the  father's  side,  and  to  the  other  ascendants  from 
father  to  father :  and  there  is  another  line  which  ascends  from  the 
same  person  to  his  mother,  to  his  grandmother  by  the  mother's 
side,  and  so  on  to  the  others  from  mother  to  mother.  But  these 
lines  not  containing  all  the  ascendants,  there  are  several  other  lines 
to  be  imagined,  in  order  to  comprehend  them  all,  as  shall  be  ex- 
jdained  in  the  article  which  follows.^ 

VIIL 

2837.  Multiplication  of  Ascendants,  and  their  Lines.  —  To  un- 
defstand  aright  the  order  of  those  other  lines  of  ascendants,  besides 
the  two  which  have  been  mentioned  in  the  preceding  article,  it  is 
necessary  to  consider,  that  the  number  of  ascendants  increases 
always  the  double  at  every  degree.  Thus,  every  one  has  in  the 
first  degree  only  his  father  and  his  mother,  and  in  the  second  he 
has  his  grandfather  and  grandmother  by  the  father's  side,  and  like- 
vnae  his  grandfather  and  grandmother  by  the  mother's  side.  So 
that  whereas  in  the  first  degree  there  are  only  two  persons,  there 

'  Thu  if  a  coiifle<iaen(>e  of  the  firet  article. 

*  This  is  likewise  a  oonseqaence  of  the  first  article. 
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are  four  in  the  second,  and  in  the  third  there  are  eight,  which  are 
the  father  and  mother  of  the  grandfather  by  the  father's  side,  the 
father  and  mother  of  the  grandmother  by  the  father's  side,  the 
father  and  mother  of  the  grandfather  by  the  mother's  side,  and  the 
father  and  mother  of  the  grandmother  by  the  mother's  side.  And 
according  to  this  order,  in  mounting  always  to  the  ascendants  of 
each  person,  we  shall  go  by  several  lines  which  branch  out  at  each 
generation.  And  by  this  progression  we  shall  find  sixteen  penons 
in  the  fourth  degree,  thirty-two  in  the  fifth,  sixty-four  in  the  sixth, 
one  hundred  twenty-eight  in  the  seventh,*  and  so  on  with  the  rest 
Which  would  make  above  thirty  millions  of  persons  in  the  five- 
and-twentieth  generation  in  ascending.  So  that  by  continning 
we  should  find,  in  much  fewer  generations  than  what  have  been 
since  the  first  man,  many  more  ascendants  of  each  person  tiian 
there  have  been  men  since  the  creation.  But  as  many  of  liie 
ascendants  of  one  person  are  descended  fi'om  the  same  ancestcnrs, 
the  lines  which  were  branched  out  join  together  again  at  the 
first  common  ascendant,  from  whom  the  others  were  descended. 
Thus,  this  multiplication,  being  often  interrupted  by  these  common 
ascendants,  ceases  and  is  reduced  in  such  a  manner,  that  we  come 
at  last  to  the  only  common  ascendant  firom  whom  all  mankind  is 
descended. 

IX. 

2838.  Difference  between  the  Lines  of  Ascendants,  and  those  of 
Descendants.  —  There  is  this  difference  between  the  lines  of  de- 
scendants and  the  lines  of  ascendants,  that  these  are  the  same  for 
all  persons ;  for  every  one  has  the  same  order  of  ascendants  that 
any  other  has,  although  the  number  of  the  ascendants  of  all  per- 
sons is  unequal,  according  as  they  have  more  or  fewer  common 
ascendants  in  the  sense  explained  in  the  preceding  article.  But  it 
is  not  the  same  thing  with  respect  to  the  lines  of  descendants; 
for  these  lines  branch  out,  and  are  divided  differently  according  to 
the  number  of  the  children  and  descendants ;  and  they  end  or  are 
extended  more  or  less,  according  as  the  generations  cease  or  are 
continued.  So  that  in  many  families  all  their  descendants  come  to 
an  end,  and  in  many  others  their  posterity  will  remain  to  the  end 
of  the  world.  Thus,  the  lines  of  the  descendants  of  each  family 
are  diversified.  But  if  we  want  only  to  see  the  degrees  or  genera- 
tions between  one  single  ascendant  and  one  single  descendant, 

*»  L.  10,  S  18,  D.  degradib.  et  affin.;  —  L  3,  i  uU.  tod. 


TIT.  I.  SBC  ni.]  8UCCB88ION  OF  DB8CElfDANT8.  201 

from  father  to  son,  there  is  no  occasion  to  imagine  more  than  one 
linci  whatever  ntimber  of  degrees  there  may  be  between  the  two.' 

X 

2839.  Divers  Lines  of  CoUatercUs.  —  As  there  are  several  lines 
of  aaoendants  and  descendants,  in  the  sense  explained  in  the  pre- 
ceding articles,  although  we  reckon  only  one  when  we  connt  the 
degrees  from  an  ascendant  to  a  descendant,  or  from  a  descendant 
to  an  ascendant ;  so  we  may  also  distinguish  several  lines  of  col- 
kterala,  according  to  the  several  degrees  which  they  take  up;^  as 
ahftll  be  explained  in  the  articles  which  follow. 

XL 

2B40.  nree  Orders  of  ColkUercUs. —  In  oider  to  make  the 
knowledge  of  these  several  lines  of  collaterals  easier,  and  to  avoid 
oonfiiaion  therein,  we  may  distinguish  the  said  lines  into  three 
oidere.     The  first  contains  only  one  line,  which  is  that  wherein 
«ure  placed  brothers,  coosins-german,  second-cousins,  and  the  other 
^oaaina  who  are  at  the  side  of  the  person  whose  kindred  we  in- 
quire into,  and  in  such  a  manner  that  they  are  all  of  them  in  an 
^nal  distance  with  the  said  person  from  the  ascendants  that  are 
C900imon  to  them.     The  second  order  contains  several  lines  which 
above  that  of  the  brothers ;  and  in  the  first  of  the  said  lines 
the  uncles,  in  the  second  the  great-imcles,  and  so  on  with  the 
othe^^  ascending  from  line  to  line.     And  in  each  line  at  the  side 
of  the  uncles  and  great-uncles,  and  of  the  others  upwards,  are  the 
cousins,  who  are  at  a  less  distance  than  this  person  from  their 
conunon  ascendant     And  the  third  order  of  these  lines  contains 
abo  several  lines  which  are  underneath  that  of  the  brothers ;  and 
in  the  first  of  the  said  lines  are  the  nephews,  in  the  second  the 
sons  of  nephews,  and  so  on  with  the  others,  descending  from  line 
to  line.     And  in  each  of  these  lines  at  the  side  of  the  nephews 
and  sons  of  nephews,  and  the  others  downwards,  are  the  cousins, 
mrbo  are  farther  removed  than  this  person  from  their  common  as- 
cendant    Thus,  all  the  collaterals  are  comprehended  in  the  sev- 
eral lines  of  these  three  orders,  under  the  names  of  brothers,  uncles, 
nephews,  and  cousins  of  both  sexes."^ 

'  ThLi  u  a  conscqacnce  of  the  forcf^ing  articles. 

*  See  the  following;  articles.     To  undcrstaDd  arij;;ht  this  and  the  following  articles,  it  is 
iiecef»mrT  to  have  the  figure  tx^fore  uh. 

*  See  the  figure,  and  the  8th,  9th,  and  10th  articles  of  the  first  section  of  the  third  title. 
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XIl. 

2841.  The  Proximity  of  the  Degrees  of  Collaterals  is  not  regut" 
lated  by  the  Order  of  the  Lines.  —  This  distinction  of  three  orden 
of  the  lines  of  collaterals  has  not  this  effect,  that  all  those  of  one 
line  are  either  nearer  or  remoter  from  the  person  whose  relations 
we  inquire  into  than  all  those  of  another  line;  bnt,  excepting 
the  brothers,  there  are  some  in  each  line  who  are  nearer  to  this 
person  than  some  in  all  the  other  lines ;  and  there  are  likewise 
in  each  line  some  who  are  more  remote  from  the  same  penon 
than  some  in  all  the  other  lines.  Thus,  the  uncle  who  is  in  the 
first  line  of  the  second  order,  and  the  nephew  who  is  in  the  first 
line  of  the  third  order,  are  nearer  than  the  cousin-german,  who 
is  in  the  line  of  the  first  order.  And  it  is  easy  to  see  by  the  figure, 
the  different  proximities  of  all  the  degrees  in  all  the  lines  of  theee 
several  orders.** 

XIIL 

2842.  Situation  of  the  Lines  of  Collaterals.  —  Of  these  three 
orders,  the  first,  which  begins  with  the  brothers,  has  only,  as  has 
been  said,  one  line,  which  crosses  and  divides  that  of  the  asoendp 
ants  and  descendants,  in  the  point  where  the  person  whose  kin- 
dred we  inquire  into  is  placed.  But  as  to  the  other  two  orders,  the 
one  has  as  many  lines  as  there  are  ascendants,  and  the  other 
many  as  there  are  descendants.  And  of  all  those  lines  which 
parallel  to  those  of  the  brothers,  those  of  the  second  order 
above,  and  every  one  of  them  crosses  the  place  of  one  of  the  as- 
cendants. And  the  lines  of  the  third  order  are  underneath,  and 
each  of  them  crosses  the  place  of  one  of  the  descendants.  Thus, 
we  may  observe  this  difference  between  the  said  three  orders,  that 
in  the  first,  which  has  only  one  line,  all  those  who  are  in  it,  and 
the  person  whose  kindred  we  search  into,  are  equally  distant  from 
the  ascendants  whom  they  have  in  common ;  that  in  the  second, 
which  is  composed  of  the  lines  that  cross  the  places  of  the  ascend- 
ants, all  those  who  are  in  it  are  nearer  to  the  common  as- 
cendants  than  the  person  whose  kindred  is  in  question  ;  and 
that  in  the  third  order,  which  is  made  up  of  the  lines  which 
cross  the  places  of  the  descendants,  all  those  who  are  in  it  are 
more  remote  than  this  person  from  the  ascendants  that  are  com- 
mon to  them.® 

"  See  the  figure.  °  See  the  figure. 
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XIV. 

2843.  Thffo  Ways  of  counting'  the  Degrees^  one  according  to  the 
Ramam  Lawj  and  the  other  according  to  the  Canon  Law.  —  Accord- 
ing to  these  orders  of  collaterals,  to  count  the  degrees  of  kindred 
between  two  persons,  as  they  were  computed  in  the  Roman  law, 
we  need  only  to  follow  the  generations  from  one  to  the  other,  as 
lias  been  said  in  the  fifth  article,  mounting  from  one  of  the  two 
to  their  common  ascendant,  and  descending  to  the  other.     Thus, 
between  one  and  his  brother  there  are  two  degrees,  as  has  been 
explained  in  the  same  article.     Thus,  between  one  and  his  uncle 
there  are  three  degrees,  two  which  ascend  from  this  person  to  his 
jpraiidfather,  who  is  their  first  common  ascendant,   and  a  third 
^^Rrhich  descends  from  the  grandfather  to  the  uncle.     And  by  this 
compntation  the  brothers,  as  has  been  said,  are  in  the  second  de- 
gree to  one  another,  and  the  uncle  and  nephew  are  in  the  third.^ 
Bot  according  to  the  canon  law,  the  two  brothers  are  in  the  first 
degree,  and  the  uncle  and  nephew  in  the  second.     For  among 
eoUaterals  the  rule  is,  that  those  who  are  equally  distant  from 
their  common  parent  or  ascendant  are  in  the  same  degree  of  dis- 
tance from  one  another  that  each  of  them  is  from  the  common 
ascendant;  and  that  those  who  are  at  unequal  distances  from 
their  common  ascendant  are  in  the  same  degree  to  one  another 
diat  the  person  who  is  most  remote  from  that  ascendant  is  to  the 
laid  ascendant^    Which  makes  the  computation  of  all  the  degrees 
of  collaterals  very  easy. 

Advertisement  for  the  Use  op  the  Figure. 

Since  there  may  be  occasion  to  count  the  degrees  of  consan- 
gninity  according  to  the  manner  of  the  Roman  law,  or  according 
to  that  of  the  canon  law,  the  following  figure  serves  both  for  the 
one  and  the  other.  For  in  each  place  the  number  of  the  degrees  is* 
differently  marked  for  the  two,  the  number  at  the  top  marking  the 
degrees  according  to  the  canon  law,  and  the  number  below  accord- 
ing to  the  Roman  law. 

As  for  the  lines,  they  are  marked  by  the  places  of  which  they 
are  composed.  And  it  is  easy  to  distinguish  them  all  by  the  bare 
▼iew  of  the  figure,  where  they  are  such  as  we  have  just  now  ex- 
plained them. 

f  L,\,^  5,D.€k  gradib.  et  affin.  H  See  the  figure. 
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TITLE    II. 

IN  WHAT  MANNER  FATHERS,  MOTHERS,  AND  OTHER  ASCENBAim, 

SUCCEED. 

2844.  The  sucoession  of  parents  to  children  is  not  according  to 
the  order  of  nature,  as  in  the  succession  of  children  to  parents. 
But  when  it  does  happen  that  parents  outlive  their  children  who 
die  without  children,  it  is  but  just  that  they  should  not  suffier  the 
double  loss  both  of  their  children  and  also  of  the  goods  which  tbey 
may  leave  behind  tl\em ;  and  this  sort  of  succession  of  ascendantSi 
which  in  one  sense  is  not  natural,  is  in  another  respect  confonoi- 
able  to  the  law  of  nature,  which  calls  them  to  the  saccesaioii  «8 
being  the  next  of  kin,  and  to  equity,  which  gives  them  this  com- 
fort under  their  loss. 

2845.  It  is  perhaps  because  the  succession  of  ascendants  is  not 
conformable  to  the  order  of  nature,  that  it  has  been  so  differently 
regulated  by  divers  laws  among  the  Romans,  both  with  lespeei  to 
fathers  and  also  with  respect  to  mothers.  As  for  fathers,  seeing 
they  had  the  property  of  every  thing  which  their  children  who  weie 
not  emancipated  could  acquire,  excepting  only  the  peculiar  patd* 
monies  of  which  we  shall  speak  in  the  preamble  of  the  second  ae^ 
tion  of  this  title,  the  goods  of  the  said  children  whom  their  fathers 
survived  did  not  pass  to  any  heir,  but  they  remained  to  the  fathos 
who  had  a  right  to  the  said  peculiar  patrimonies,  if  their  children 
left  no  children  behind  them,  and  died  without  disposing  of  them. 
And  as  for  the  children  who  were  emancipated,  and  who  had  ac- 
quired some  estate,  their  fathers  did  not  succeed  to  them  by  the 
ancient  law,  unless  that  when  they  did  emancipate  them  they  had 
taken  the  precaution  to  secure  to  themselves  the  right  of  succeed- 
ing to  them,  by  observing  a  formality  which  had  this  effect,  and 
without  which  they  did  not  succeed  to  them.* 

2846.  As  to  the  mothers,  they  had  not  in  the  beginning  any 
share  in  the  succession  of  their  children,  whether  they  were  eman- 
cipated or  not,  and  likewise  the  children  did  not  succeed  to  their 
mother.  In  process  of  time  mothers  did  succeed,  but  differently, 
according  to  the  different  times  and  the  whimsical  changes  that 
many  laws  made  in  their  right  of  succession,  by  the  distinctions  of 

*  V.  ^  uU.  Inat.  de  Ugit.  agn,  succesi. 
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the  cases  where  the  mothers  sncceeded  in  conjunction  with  the  fa- 
ther alone,  or  with  the  father  and  brothers  of  their  deceased  chil- 
dren, or  with  the  father  and  the  brothers  and  sisters,  or  with  the 
brothers  and  sisters  withont  the  father,  or  with  the  brothers  with- 
oat  sisters,  or  with  the  sisters  withont  brothers.  Which  made 
many  different  combinations,  and  as  many  rules  which  diversified 
the  ways  which  fathers  and  mothers  succeeded  to  the  children.^ 
Bat  without  entering  into  this  detail,  which  would  be  of  no  man- 
ner of  use,  we  shall  confine  ourselves  to  the  latest  laws,  which 
Itave  fixed  all  those  changes,  and  which  are  in  use  in  the  prov- 
inoes  where  the  Roman  law  is  received  as  their  custom. 

2847.  Here  we  may  observe  the  inconvenience  of  the  succession 
of  mscendants  in  making  the  goods  to  psiss  from  one  family  to  an- 
crtiier;  wbMi  a  mother,  for  instance,  suooeeding  to  her  son  who 
liad  already  inherited  the  succession  of  his  father,  transmits  his  pa- 
ternal estate  either  to  her  children  by  a  second  husband,  or  to  other 
persons.  And  it  is  the  same  thing  with  respect  to  the  father  and 
€4her  ascendants  who  succeed  to  their  children. 

2848.  It  is  against  this  inconvenience  that  provision  has  been 
made  by  that  rule  of  the  customs  in  France  which  directs  that  im- 
movables which  come  by  descent  from  their  ancestors  shall  not  re- 
moimt.  Which  has  been  explained  in  another  place.*  And  be- 
came tile  said  rule  did  not  extend  to  the  provinces  where  the  Bo- 
maa  law  takes  place  as  custom,  it  was  there  provided  for  by  that 
Ofdinance  which  is  called  the  edict  of  mothers,^  which  ordains 
that  mothers  shall  succeed  only  to  the  movables,  and  other  goods 
which  their  children  may  have  acquired  otherwise  than  by  the  fa- 
ther's side ;  and  that  they  shall  have  only  the  usufruct  of  the  half 
of  the  immovables  which  came  to  their  children  by  descent  from 
the  father's  side.  But  that  edict  is  restrained  to  mothers,  and  does 
not  make  the  least  alteration  with  respect  to  fathers  and  other  as- 
cendants. 

^  L.\OtD,de  moM  el  Ugit.;—!.  2^^9,D.ad  senat.  TertuU.  et  OrphU.'.  —  d.lS  18;  — 
fir.  hoi.  d€  mnat.  TertuU,  ettit.de  senat.  Orphit.;^l  2,  C.  ad  tenat.  Tert. ;  —  l  4,  eod.;  — 
I.  7,  md.:^d.  /.  4  1 ;— /.  9,  C.  de  leg.  hoered.;  —  I  U,  eod. ;  — /.  15,  9od.;  —  Ncv.  22,  c.  47, 
%  t;— i>^.  llS,c.  2;— i>^.  84,c.  1. 

*  See  the  preftce  to  this  second  part,  na  4,  and  the  remark  on  the  sixth  article  of  this 


'  Of  King  Ckariet  IX.,  an.  1567. 
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SECTION    I. 

WHO   ARE   THOSE   THAT   ARE   CALLED   ASCENDANTS,  AND   IN   WHAT 

manner  they  succeed* 

Art.  L 

2849.  Who  are  the  Ascendants.  —  We  use  frequeDtly  the  names 
of  parents  and  ascendants  to  signify  indifferently  all  the  penons 
from  whom  every  one  derives  his  birth.  And  in  this  sense  the  &P 
ther  and  mother  are  of  the  nnmber  of  ascendants,  and  they  aie 
placed  in  the  same  line.^  But  because  they  are  in  the  first  degree, 
they  are  distinguished  from  the  other  ascendants ;  and  the  name 
of  ascendants  belongs  more  properly  to  grandfathers  and  the  other 
ancestors  above  them. 

IL 

2850.  Who  are  the  Grandfathers  and  Ancestors. —  We  call  by 
the  name  of  grandfathers  those  who  are  in  the  degree  immediately 
above  the  father  and  mother.  Thus  the  name  of  grandfather  be- 
longs to  the  father's  father  and  to  the  mother's  father.  And  we 
call  in  general  by  the  name  of  forefathers  the  great-grandfather 
and  others  above  him.^  But  this  last  name  is  never  made  use  of 
in  the  singular  number,  when  we  speak  only  of  one  ascendant. 

III. 

2851.  Ascendants  of  both  Sexes.  —  The  rank  of  ancestors  com- 
prehends the  two  sexes.  And  as  to  what  concerns  successions,  the 
ancestors  of  both  sexes  are  called  indifferently  to  those  which  may 
belong  to  them,*  as  shall  be  explained  in  the  articles  which  follow. 

IV. 

2852.  In  what  Manner  the  Father  and  Mother  succeed.  —  The 
father  and  mother  succeed  equally  to  their  sons  or  daughters  who 
die  without  children.  And  if  both  the  one  and  the  other  survive, 
they  divide  the  inheritance  between  them ;  or  whichsoever  of  the 

*  L.4^\  2,  D.  de  in  jus  voc,  Althoagh  the  French  word  parent  does  often  in  the  French 
langua^  take  in  the  collateral  relations,  yet  they  often  ase  it  for  the  ascendants,  as  when 
one  speaks  of  the  duty  of  children  towards  their  parents. 

^  L.  10,  (f  7,  D.de  gradih.  et  affin. 

«  Nov.  116,  c.  2,  in/. 
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two  survives  alone  succeeds  to  the  whole  inheritance,*  saving  the 
goods  which  shall  be  spoken  of  in  the  following  section^  But  if 
the  son  or  daughter  to  whom  the  father  or  mother,  or  both  of 
them,  are  to  succeed,  had  brothers  or  sisters  of  the  whole  blood, 
these  brothers  and  sisters  would  have  their  share  in  the  succession, 
«8  will  be  shown  in  the  seventh  article/ 

V. 

2853.  The  Nearest  Ascendants  exclude  the  Remotest  —  If  there 
are  many  ascendants  who  survive  their  common  descendants,  they 
who  are  in  the  nearest  degree  will  exclude  those  that  are  more 
remote.*  Thus,  the  father  alone,  or  the  mother  alone,  or  both 
together,  exclude  the  grandfathers  and  grandmothers,  and  the 
grandfathers  exclude  the  great-grandfathers.  For  there  is  no  rep- 
resentation among  ascendants,  as  there  is  among  descendants. 

VL 

2854.  A  Kind  of  Representation  among  the  Ascendants. —  Al- 
tlnnigfa  there  be  no  right  of  representation  among  ascendants,  to 
make  those  who  are  at  the  greatest  distance  to  concur  in  the  suc- 
oeadon  with  the  nearest ;  yet  there  is  among  them  another  kind  of 
representation  which  has  another  effect.  That  is,  when  there 
are  several  ascendants  who  concur  in  the  same  degree,  some  of 
them  by  the  father's  side,  and  others  by  the  mother's  side ;  for  if 
this  case  should  happen,  the  succession  of  the  descendants  would 
be  divided  into  two  moieties,  one  of  which  would  be  given  to  the 
aaoendants  by  the  father's  side,  and  the  other  to  those  of  the  moth- 
er's side,  although  the  number  should  be  less  on  one  side  than  on 
the  other  ;  the  paternal  ascendants  being  considered  as  taking 
the  place  of  the  father,  and  the  maternal  as  succeeding  in  that  of 
the  mother.^ 

^  Ntc.  1 18,  c.  2.    As  to  what  concerns  the  mother,  see  what  has  been  remarked  in  the 
preamble  to  this  title. 

•  See  the  fifteenth,  sixteenth,  and  seventeenth  articles  of  the  following  section. 
^  See  the  ierenth  article  of  this  section,  and  the  remark  that  is  there  made  on  it. 
S  A«r.  118,  c.  2.    See  the  second  and  third  articles  of  the  second  section  of  the  fore^- 
ia^  title.    The  role  explained  in  this  article  is  qoite  opposite  to  the  spirit  of  the  customs 
of  France,  which  bj  the  rule,  patema  patemia^  matema  matemis^  of  which  mention  has 
made  in  other  places,  prefer  the  remotest  ascendants  to  those  who  arc  nearer,  with 
to  the  (i^>ods  descended  from  their  stock.     Which  seems  to  be  more  equitable  and 
natural ;  and  there  seems  even  to  be  something  of  a  hardship  in  the  contrary  rule. 
See  the  remark  on  the  following  article. 

'  Aov.  118,  c.  2.    This  role  is  not  to  be  extended  to  any  other  of  the  provinces  in 
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vn. 

2855.  The  Brothers  and  Sixers  of  the  Whole  Blood  succeed  wHk 
the  Ascendants*  —  The  father  and  mother,  and  all  the  other  ascend- 
ants, exclude  all  the  collaterals  from  the  succession  of  their  ciiik 
dren  and  other  descendants,  except  the  brothers  and  sisters  of  the 
whole  blood,  who  succeed  by  the  head  with  the  father  and  motheif^ 
or  other  ascendants,  to  the  succession  of  their  brother  or  sister.  So 
that  if,  for  example,  the  father  and  mother,  or  one  of  them,  <nr,  in 
default  of  them,  other  ascendants,  survive  one  of  their  sons,  the 
succession  will  be  divided  between  them  and  their  other  children, 
brothers  or  sisters  of  whole  blood  to  the  deceased,  by  equal  por- 
tions, and  by  the  head,  according  to  the  number  of  persons  which 
the  farther,  the  moiiier,  or,  in  default  of  them,  the  other  ascendants, 
make  together  with  their  children.^ 

Remark  on  the  Preceding  Article. 

2856.  It  is  to  be  remarked  on  this  rule  touching  the  concurrenoe 
of  brothers  and  sisters  of  the  whole  blood  with  the  father,  or 
mother,  and  the  other  ascendants,  that  several  interpreters  have 
been  of  opinion,  that  this  concurrence  took  place  only  with  respeet 
to  the  father  and  mother ;  and  that  the  other  ascendants  ought  to 
be  excluded  by  the  brothers.  And  their  opinion  is  grounded  on 
these  words  of  the  text,  si  et  pater  out  mater  fuerint ;  the  meaning 
of  which  they  took  to  be,  that  it  is  only  the  father  and  mother 
who  can  succeed  jointly  with  the  brothers,  and  that  consequently 
the  other  ascendants  do  not  concur  in  the  succession.  But  besides 
that  the  whole  sequel  of  this  text  calls  to  the  succession,  togeth^ 
with  the  brothers,  the  ascendants  in  the  nearest  degree,  without 
any  distinction,  and  that  the  condition  even  of  the  remotest  as- 
cendants  is  more  favorable  than  that  of  the  brothers ;  we  need 
only  to  remark,  that  that  which  led  those  interpreters  into  this 
opinion  was  the  fault  of  the  translator  of  this  novel,  who,  instead  of 


France,  besides  those  which  are  ^vemcd  bj  the  Roman  law.  For  in  the  proTinces 
which  are  g:oyemed  by  their  customs,  the  paternal  goods  being  appropriated  to  the  rela- 
tions by  the  father  s  side,  and  the  maternal  goods  to  those  related  by  the  mother's  side, 
the  ascendants  on  one  side  exclude  those  on  the  other  from  the  goods  descended  from 
their  stock ;  and  they  succeed  to  them  notwithstanding  that  other  rule  of  the  customs, 
that  the  immovables  which  come  by  descent  from  ancestors  do  not  ascend ;  that  is  to  say, 
do  not  go  to  the  ascendants.  For  the  motive  and  use  of  this  rule  is  only  to  hinder  the 
ascendants  of  one  stock  from  succeeding  to  the  estate  descended  from  the  other  stock, 
that  the  said  estate  may  not  be  transmitted  from  one  stock  to  the  other. 
'  New.  118,  c.  2.    See  the  foUowixig  article. 
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these  words  in  the  Greek  original,  tl  icai  inrfjp  tj  firfii^p  Aivav^  which 
signify,  et  si  paier  out  mater  fuerint^  that  is  to  say,  that  although 
it  were  even  the  father  or  mother,  has  put  it,  si  et  pater  out  mater 
fmerisd,  that  is,  provided  it  be  the  father  or  mother.  Having  taken 
Cor  mn  equivocal  expression  the  words  d  xai^  et  si  for  si  et.  So  that 
whereas  it  is  in  the  original,  that  the  brothers  succeed  jointly  even 
with  the  father  and  mother  who  are  the  nearest  ascendants ;  they 
fiuicied  that  it  was  only  the  father  and  mother  who  had  right  to 
■Dcceed  jointly  with  the  brothers,  as  if  it  were  a  favor  granted  to 
tbe  fiitber  and  mother,  not  to  be  excluded  by  the  brothers. 

VIIL 

2857.  When  the  Ascendants^  Brothers  and  Nephews.^  succeed  to- 
geiker.  —  If  in  the  case  of  a  brother  or  sister  of  the  whole  blood, 
who  should  succeed  to  a  brother  or  sister  jointly  with  the  father 
or  mother,  or  other  ascendants,  as  has  been  said  in  the  foregoing 
article,  there  should  happen  to  be  children  of  a  brother  of  the 
whole  blood  that  is  deceased ;  the  children  of  the  said  brother  would 
moceed  likewise  with  the  ascendants,  and  with  the  brothers  and 
nsters  of  the  deceased,  and  would  have  among  them  the  share 
iriiicfa  their  father,  brother  to  the  deceased,  would  have  had  if  he 
had  lived." 

Remarks  on  the  Preceding  Article. 

2858.  Although  in  the  text  cited  there  is  mention  made  only  of 
tlie  children  of  a  brother,  and  not  of  those  of  a  sister,  yet  there 
•fypears  no  reason  to  make  any  distinction  between  them.  And  it 
seems,  that,  as  the  rule  explained  in  the  preceding  article  calls  to 
the  succession  the  sisters,  as  well  as  the  brothers,  with  the  ascend- 
ants, the  rule  in  this  article  ought  not  to  exclude  the  children  of 
Slaters,  since  they  represent  their  mothers,  as  well  as  the  children 
of  the  brothers  represent  their  fathers. 

2859.  But  there  arises  from  the  rule  of  this  article  another  dif- 
ficulty, which  proceeds  from  this,  that  the  127th  novel  speaks  only 
of  the  case  where  the  children  of  a  brother  succeed  jointly  with 
their  uncle,  brother  to  the  deceased,  and  with  an  ascendant,  and 
that  it  makes  no  mention  of  the  case  where  there  is  no  brother  to 
the  deceased,  but  only  some  ascendant,  and  the  children  of  a 
brother  that  is  deceased.      Thus,  it  might  be  called  in  question 

»  Nov.  127,  c.  1. 

18* 
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whether  in  this  last  case  the  children  of  the  deceased  brother  should 
succeed  with  an  ascendant,  or  whether  they  should  be  excluded  by 
the  ascendant,  in  the  same  manner  as  they  would  have  been  befme 
this  127th  novel,  which  has  established  this  new  right  in  their  &• 
vor,  contrary  to  the  disposition  of  the  118th  novel,  which  called 
only  the  brothers  alone  with  the  ascendants.  But  since  this  127tb 
novel,  which  calls  the  children  of  the  brothers  to  the  succession  of 
their  uncle,  together  with  his  other  brothers  and  the  ascendantiy 
has  only  made  mention  of  the  case  where  there  are  brothers  of  the 
deceased,  and  says  nothing  of  the  case  where  there  are  no  brothers, 
the  most  learned  interpreters  have  been  of  opinion  that  this  law 
has  left  the  case,  of  which  it  makes  no  mention,  to  be  decided  by 
the  118th  novel,  which,  by  not  calling  them  to  the  succession,  ex- 
cludes them  from  it.  It  would  have  been  an  easy  matter  for  Jos* 
tinian  to  have  explained  himself  so  as  to  have  left  no  difficulty  in 
this  case.  But  perhaps  this  law,  as  well  as  many  others,  has  been 
made  with  a  view  to  some  particular  case,  rather  than  with  a  de- 
sign  to  make  a  general  law  for  regulating  all  the  cases  which  might 
be  comprehended  under  it ;  and  that  for  that  reason  the  law  was 
restrained  to  the  particular  case  which  gave  occasion  for  it.  To 
which  we  must  add,  that  if  it  were  necessary  to  examine  the  ques- 
tion whether,  when  the  deceased  has  no  brothers,  but  only  nephews 
with  an  ascendant,  the  nephews  ought  to  succeed  together  with 
the  ascendant,  it  might  be  with  some  reason  urged  in  favor  of  the 
nephews,  that  the  change  which  is  the  occasion  that  the  deceased 
has  left  no  brothers  behind  him  ought  not  to  make  their  condition 
less  favorable,  nor  deprive  them  of  the  right  of  representation, 
which  is  granted  to  them  when  there  are  brothers.  But  in  reason- 
ing upon  what  is  determined  in  this  case  by  these  two  novels,  the 
118th  and  the  127th,  it  may  be  alleged  against  them,  that,  on  one 
side,  the  rules  concerning  the  interpretation  of  laws  direct,  that 
the  new  laws  which  derogate  from  the  old  ones  be  restrained  to 
that  which  they  expressly  determine :  *  and  that,  on  the  other  side, 
the  nephews  have  not  the  right  of  representation,  except  in  the 
cases  where  these  two  laws  have  given  it  them ;  and  that  by  the 
ancient  law,  when  there  were  only  nephews  of  the  deceased  to 
succeed  to  him,  they  divided  the  succession  by  the  head,  according 
to  their  number,  without  any  representation.f 

*  Sec  the  sixteenth  and  eighteenth  articles  of  the  second  section  of  the  Rules  of  Law. 
t  See  the  last  remark  on  the  eighth  article  of  the  second  section  of  the  third  title  of  this 
book. 
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IX. 

2860.  Ascenda$Us  have  the  Right  of  TransmissiofL  —  As  children 
and  other  descendants  succeed  to  their  fathers  and  mothers,  and 
othor  ascendants,  in  such  a  manner  that  the  goods  of  the  inherit- 
ance are  acquired  to  them  before  they  do  any  act  as  heir,  or  even 
before  they  know  the  death  of  the  ascendant  to  whom  they  suc- 
;  so  fathers  and  mothers,  and  other  ascendants,  have  the  same 
And  if,  having  survived  their  descendants,  to  whom  they 
soooeed,  they  should  happen  to  die  before  they  had  entered  to  the 
mooesaion,  they  would  transmit  it  to  their  heirs.*^ 


4 

2861.  Ascendants  of  Bustards.  —  As  we  do  not  reckon  in  the 
number  of  children  who  succeed  to  their  fathers  and  mothers,  and 
other  ascendants,  those  who  are  not  lawfully  begotten,  so  we  do 
not  place  among  the  persons  who  have  right  to  succeed  to  their 
descendants  the  &thers  and  mothers,  or  other  ascendants,  of  this 
of  children.^ 


SECTION    II. 

OF  THE    RIGHTS   WHICH     SOME    ASCENDANTS     MAY     HAVE,    EXCLUSIVE 
OP    THE    OTHERS,    IN    THE    GOODS    OF    THE    CHILDREN. 

2862.  All  that  has  been  said  touching  the  succession  of  ascend- 
ants in  the  preceding  section  relates  to  the  order  in  which  they  are 
naked  by  the  laws  which  call  them  to  the  successions  of  their 
descendants,  and  how  they  succeed  according  to  their  ranks.  And 
in  this  section  we  shall  explain  some  peculiar  rights  which  some 
ascendants  may  have,  exclusive  of  others,  on  the  goods  of  their 
descendants. 

2863.  For  the  better  understanding  this  matter  concerning  the 
tigfata  of  pcurents  in  the  goods  of  their  children,  and  the  laws  which 
x^elate  thereto,  it  is  necessary  to  remark  that,  by  the  ancient  Roman 
^uvTj  the  sons  who  were  still  in  their  father's  family,  that  is  to  say, 
the  children  who  were  not  emancipated,  but  were  still  under  their 
father's  authority,  could  have  nothing  of  their  own.     And  all  that 


the  thirteenth  article  of  the  second  section  of  the  foregoing  title,  and  the  remark 
if  there  made,  as  also  the  tenth  section  of  Testaments. 

the  eighth  article  of  the  second  section  of  Heirs  and  ExentUors  in  general. 
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could  fall  to  them,  either  by  succession  or  donation,  or  whatever 
they  acquired  by  any  other  way,  even  by  their  own  industry,  be- 
longed to  the  father,*  saving  only  that  which  the  son  who  was  still 
under  his  father's  authority  might  get  either  by  his  service  in  the 
army,  or  by  his  skill  at  the  bar.^  For  what  the  son  who  was  in 
his  father's  family  had  acquired  by  any  of  these  two  ways  was  en- 
tirely his  own,  his  father  having  -no  manner  of  right  to  it,  not  so 
much  as  the  usufruct  of  it ;  to  which  was  afterwards  added  that 
which  the  son  should  acquire  in  the  exercise  of  any  public  oflice 
or  dignity,  or  in  any  employment  that  had  a  public  salary  annexed 
to  it.®  It  was  this  sort  of  goods  which  they  called  by  the  name  of 
peculium,  and  which  they  distinguished  into  peculium  castrense^  by 
which  was  meant  all  that  they  acquired  in  the  war,  and  peeulktm 
quasi  castrense^  which  comprehended  all  that  was  got  by  those 
other  ways.  There  was  likewise  another  sort  of  peculium^  to  wit, 
that  which  the  father  gave  out  of  his  estate  to  his  son  who  was 
still  in  his  family,  whether  it  were  in  money  or  other  things,  that 
he  might  manage  it  apart,  and  improve  it.  But  the  profit  of 
peculium  belonged  to  the  father,  as  proceeding  from  his  own 
tate.* 

2864.  As  to  the  children  who  were  emancipated,  whatever  they 
could  acquire  was  their  own ;  and  this  was  one  of  the  effects  of 
emancipation,  which  was  called  for  this  reason  the  benefit  of 
being  able  to  acquire  goods,  henejlcium  botiorum  queer endoruvi.^ 

2865.  Afterwards  the  emperors  gave  to  the  children  who  were 
under  tlieir  father's  authority  the  property  of  the  goods  which  they 
had  of  their  mother,  and  of  what  they  got  in  marriage,  or  by  some 
free  gift,  and  the  fathers  retained  the  usufruct  of  the  said  goods.' 
And  at  last  Justinian  ordered  that  all  the  goods  which  the  chil- 
dren, even  those  who  were  not  emancipated,  should  acquire,  the 
same  should  be  entirely  their  own,  in  whatever  manner  they  ac- 
quired the  said  goods,  whether  by  their  own  industry,  or  by  suc- 
cession, or  by  some  liberality,  or  otherwise,  but  under  two  re- 
serves ;  one  was  of  the  profit  which  the  son,  who  was  still  in  his 
father's  family,  might  have  made  of  the  patrimony  which  his  father 

'  §  1,  Inst,  per  quas  pen.  cuiq.  acquir. 

*»  /).  §  1 ;— /.  1,  4  15,  D.  de  coUat.-.  —  l  1,  §  6,  Z).  aJ  Knot.  Trebell.;  —  !.  3,  §  5,  Z).  ife 
ban.  post. 

^  L.  lilt.  C.  de  inof.  test.    See  the  third  article  of  this  section. 

^  Toto  tit.  D.  de  pecul. 

'  Zr.  1,  Z>.  si  a  parent,  qms  manum.  sit. 

^  L.  \y  C.  de  bon.  mat. ;  —  /.  1,  C.  de  bon.  quce  lib. ;  —  /.  5,  eod. 
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Imd  intraated  to  his  care  and  management,  the  property  of  the  said 
profit  belonging  still  to  the  father,  as  it  did  formerly  according  to 
the  ancient  law ;  and  the  other  reserve  was  of  the  usufruct  which 
Jofltiiiian  gave  to  the  father  of  all  which  the  children  who  were 
not  emancipated  should  acquire,  except  those  sorts  of  peculiar 
patrimonies  of  which  both  the  property  and  usufruct  belonged 
wholly  to  the  children  by  the  Acient  law,  in  which  he  made  no 
mmnner  of  alteration.c^ 

2866.  These  different  dispositions  of  the  Roman  law  with  re- 
spect to  the  right  of  fathers  in  the  goods  of  their  children  belonged 
likewise  to  the  father's  father,  who  had  kept  his  grandchildren  still 
under  his  power,  and  he  had  the  same  rights  on  their  goods ;  but 
liere  we  have  made  mention  only  of  the  father,  and  not  of  the 
grandfather,  for  a  reason  which  shall  be  explained  in  the  remark 
on  the  first  article  of  this  section. 

2867.  Seeing  the  subject-matter  of  this  section  takes  in  the  dis- 
tinction of  children  who  are  emancipated,  and  of  those  who  are 
not,  it  is  necessary  to  remark  concerning  emancipation  that  which 
has  been  said  of  it  in  the  fifth  and  sixth  articles  of  the  second  sec- 
tion of  Persons^  and  to  add  thereto,  that  we  see  in  the  customs  of 
France  the  distinction  of  children  who  are  emancipated,  and  of 
those  who  are  not;  but  with  remarkable  differences,  which  dis- 
tingoish  the  said  customs  among  themselves,  and  which  distin- 
guish them  likewise  from  the  provinces  which  are  governed  by  the 
Boraan  law.  These  differences  consist,  not  only  in  what  relates 
to  the  rights  of  parents  in  the  goods  of  their  children  not  eman- 
cipated, but  also  in  the  ways  by  which  children  are  held  to  be 
emancipated.  Thus,  as  touching  the  rights  of  parents  to  the 
goods  of  their  children  not  emancipated,  there  are  some  customs 
which  give  the  usufruct,  not  only  to  the  father,  but  also  to  the 
mother,  and  to  the  survivor  of  them,  of  the  goods  of  their  children, 
nntil  they  come  of  age.  There  are  some  customs  which  retain 
still  something  of  the  ancient  Roman  law,  in  that  by  the  said 
customs  donations  made  to  children  who  are  not  emancipated 
belong  to  the  father,  notwithstanding  the  change  which  Justinian 
made  in  the  said  ancient  law,  as  has  been  already  taken  notice  of. 
Other  customs,  again,  give  to  the  father  the  property  of  all  the 
movables  which  the  son  may  chance  to  acquire  before  he  accom- 
plishes the  age  of  five-and-twenty  years.     And  other  customs  dis- 

S  L.  6,  C  dt  Urn.  qua  lib. 
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pose  differently  concerning  the  same  thing.  And  in  some  of  them 
it  is  even  said,  that  the  paternal  authority  does  not  take  place 
there. 

2S68.  As  to  the  ways  by  which  children  are  held  to  be  emanci* 
pated,  the  most  universal  is  that  which  is  almost  everywhere  in 
use  by  marriage,  because  the  husband  becomes  thereby  the  head 
of  his  wife  and  family.  Emancif^ation  is  likewise  performed  by 
an  act  made  in  due  form.^  There  are  some  customs  where  the 
son  is  emancipated  by  his  attaining  the  age  of  twenty  years,  others 
at  the  age  of  five-and-twenty,  or  if  he  has  a  public  office,^  or  if  he 
carries  on  a  trade  separately  by  himself,  with  the  knowledge  and 
approbation  of  his  father  and  mother.  There  are,  again,  some 
customs  where  the  son  is  held  to  be  emancipated  if  he  lives  in  a 
distinct  habitation  from  his  father,  which  may  be  gathered  from 
the  twenty-fifth  novel  of  the  Emperor  Leo.  In  some  customs 
marriage  does  not  emancipate  the  children  of  noblemen,  unless  the 
same  be  therein  expressly  mentioned ;  neither  does  it  emancipate 
persons  of  an  inferior  rank,  until  that  after  their  marriage  they 
have  lived  a  year  and  a  day  out  of  the  house,  and  separate  trota 
their  fathers.  And  there  are  likewise  some  provinces  which  are 
governed  by  the  Roman  law,  where  marriage  does  not  eman- 
cipate. 

2869.  We  have  made  here  these  remarks  concerning  the  ditkr- 
ent  dispositions  of  the  Roman  law  and  of  the  customs  of  France, 
not  only  because  of  the  relation  they  have  to  the  subject-matter  of 
this  section,  but  to  show  by  this  diversity  of  dispositions,  without 
mentioning  others  of  the  Roman  law,  which  it  would  have  been 
superfluous  to  explain  here,  that,  as  it  has  been  remarked  in  other 
places,  the  matters  which  may  be  regulated  by  arbitrary  laws  are 
subject  to  this  multiplicity  of  rules,  not  only  in  different  places,  but 
even  in  the  same  places,  according  to  the  times  and  the  different 
views  of  those  who  have  the  right  of  making  the  rules.^ 

2870.  It  remains  only  that  we  should  acquaint  the  reader,  that, 
among  the  many  rules  relating  to  the  subject-matter  of  this  sec- 
tion, we  have  confined  ourselves  to  those  which  are  both  agree- 
able to  the  Roman  law,  and  most  universally  received;  which 
takes  in  all  the  principles  and  niles  which  are  most  essential  in 
this  matter. 

^  V.  I.  ult.  C.  de  emancip.  lib. 

'   V.  ^  4,  List.  (ptib.  mod.  jus  pat.  }hA.  sciv. ;  —  /.  \dt.  C.  de  consul, 

'  Sec  the  eleventh  chapter  of  the  Treatise  of  Laws, 
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Art.  L 

2871.  The  Father  1ms  no  Right  in  the  Property  of  the  Goods  ac^ 
qmired  by  the  Children.  —  Of  all  the  goods  which  the  children  may 
aoqaiie  by  their  labor  or  industry,  or  which  may  come  to  them  by 
any  other  title  whatsoever,  whether  they  be  emancipated  or  not, 
whether  they  be  adult  or  under  the  age  of  puberty,  whether  they  be 
males  <»  females,  the  father  has  no  right  in  the  property  of  them, 
which  belongs  solely  to  the  children,*  saving  only  the  profit  which 
may  have  arisen  from  the  goods  of  the  father,  which  he  had  put 
into  the  hands  of  his  son  who  was  not  emancipated.  For  the 
property  of  the  said  profit  would  belong  to  the  father ;  ^  but  he 
has  in  the  goods  acquired  by  his  son  a  right  to  the  usufruct  of 
tibem,  which  shall  be  explained  in  the  following  articles. 

XL 

2872.  The  Father  has  the  Usufruct  of  the  Goods  of  his  Children 
who  are  not  etnancipatetL  —  The  father  has  the  usufruct  during  his 
life  of  the  goods  which  his  children  who  are  not  emancipated  may 
have  aoquked.*  Unless  it  be  of  the  goods  that  are  excepted  by 
the  mles  which  follow. 

III. 

2873.  T%e  Father  has  not  the  Usufruct  of  the  Son^s  Peculiar  Pat- 
fimomy.  —  The  father  has  not  the  usufruct  of  what  his  son  who  is 
not  emancipated  may  have  of  that  sort  of  peculiar  patrimony 
which  is  acquired  either  in  the  army  or  at  the  bar,  or  in  the  exer- 
cise of  some  dignity,  of  some  office,  or  public  employment.^ 

*  £w  69  C  de  bon.  qua  lib. 

^  f  1,  InM.  perquaspen.  cuiq.  acqrdr.  In  this  article  we  have  made  mention  only  of 
Uie  fiuber,  and  not  of  the  grandfather,  with  respect  to  the  usafrnct ;  and  likewise  in  the 
^iHowing  articles  there  is  mention  made  only  of  the  father;  because  that  whereas  by  the 
imw  the  son  who  was  married  remained  still  in  the  power  of  his  father,  and  that 
tbe  grandchildren,  as  well  as  their  fathers,  remained  likewise  under  the  authority  of 
grmiid£ather,  who  had  for  that  reason  the  usufruct  of  their  goods  ;  by  the  usage  in 
the  ton  who  marries  being  emancipated  by  the  marriage,  except  in  some  particu- 
as  has  been  observed  in  the  preamble  to  this  section,  the  father  has  neither  tlie 
DOT  the  nsafruct  of  any  thing  that  the  married  son  acquires.  And  the  usufruct 
of  whaterer  the  children  of  this  married  son  may  acx]uire  bclon;^'  to  their  father,  and  not 
%o  their  grandfinther.  But  if  it  should  so  happen  that  the  grandfather  or  father  hnd  litde 
«sr  00  estate  of  their  own,  nor  the  usufruct  of  any  goods  belonging  to  tlicir  children  or 
]pmodchildren,  they  would  have  always  a  right  to  take  what  is  necessary  for  their  mainte- 
ovt  of  the  estate  belonging  to  their  children,  as  shall  be  shown  in  the  tenth  article. 
<  See  tbe  first  of  the  texts  cited  on  the  foregoing  article. 
^  L.  6^  C'  de  bon.  qua  lib.;  —  v.  Lull.  C.  tie  inoff.  test.,  et  I.  un.  C  de  castr.  omn.  paltU, 
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IV. 

2874.  Nor  of  the  Gifts  of  the  Prince.  —  We  mnst  likewise  ex- 
cept out  of  the  goods  belonging  to  the  son  that  is  not  emancipat- 
ed, of  which  the  father  has  a  right  to  the  nsofiruct,  that  which  the 
son  receives  from  the  prince's  bounty.  For  a  benefit  of  this  kind 
supposes  at  lea^t  an  equal  merit,  if  not  a  greater,  with  the  bare  ser* 
vice  in  the  army.  And  the  favors  of  the  prince  do  not  admit  of 
any  diminution,  to  the  prejudice  of  those  whom  he  is  pleased  to 
honor  with  them.* 

V. 

2875.  Nor  of  that  which  is  given  on  Condition  thai  the  Faiker 
shall  not  have  the  Usufruct  of  it.-^  The  goods  given  to  the  son 
that  is  not  emancipated,  whether  it  be  by  any  of  his  ascendants, 
or  by  other  persons,  upon  this  condition,  that  the  father  shall  have 
no  right  to  the  usufruct  of  them,  are  excepted  from  the  role  which 
gives  the  usufruct  to  the  father;  and  this  condition  shall  have  its 
effect' 

VL 

2876.  The  Father  succeedinff  to  his  Son  together  with  the 
Brothers^  has  not  the  Usufruct  of  their  Portions.  —  In  the  case 
where  the  father,  surviving  one  of  his  children  who  left  behind  him 
brothers  of  the  whole  blood,  succeeds  to  him  together  with  the 
brothers,  as  has  been  said  in  the  seventh  article  of  the  first  section, 
seeing  he  has  the  property  of  one  portion  of  the  goods  of  his  de- 
ceased child,  he  has  not  the  usufruct  of  the  portions  belonging  to 
his  other  children,  brothers  of  the  deceased.* 

VIL 

2877.  The  Father^s  Duty  in  Relation  to  the  Goods  of  which  he 
has  the  Usufruct. —  The  father  who  has  the  usufruct  of  the  goods 
of  his  children  is  bound  to  take  care  of  every  thing  that  belongs 
to  the  said  goods,  to  preserve  the  rights,  to  get  in  the  debts,  to 

j)ecui.  If  a  son  who  is  still  in  his  father's  power  should  carry  on  a  trade  separately  from 
that  of  his  father,  and  that  with  his  father's  consent,  would  it  not  be  just  that  the  profit 
arising  from  the  said  trade  should  belong  wholly  to  the  son,  as  it  is  regulated  by  some 
customs,  as  has  been  observed  in  the  preamble  ?     V.  Nov.  Leon.  25. 

•  L.  7,  C.  de  bon.  qu(v  lib. 

^  Nov.  1 17,  c.  1.  There  are  some  customs  which  make  the  same  ezception  to  the  uw- 
fruct  of  the  father  which  is  explained  in  this  article. 

K  AW.  118,  c.  2. 
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proseeote  and  defend  the  lawsoits,  to  lay  out  the  necessary  ex- 
penses, and  in  general  to  do  every  thing  that  a  faithful  adminis- 
tiation  requires.^ 

VIIL 

2878.  li%e  Faiker  has  the  Property  of  aU  the  Advantage  that  he 
w^akes  by  the  Usirfruct.  —  If  the  father,  having  reaped  some  advan- 
tage from  the  said  usufruct,  makes  any  purchase  therewith,  or  in- 
creases otherwise  Us  estate  thereby,  he  may  dispose  of  the  income 
tlieie<^  as  he  pleases ;  and  whatever  part  thereof  shall  be  found  to 
lemain  in  his  succession,  the  same  shall  be  common  to  all  his 
children;  and  the  child  from  whose  goods  he  has  reaped  this 
profit  shall  have  no  greater  share  thereof  than  the  others.  For  it 
was  a  right  which  the  father  had  acquired,  and  which  belonged  to 
him  in  the  same  manner  as  his  other  goods.^ 

IX. 

2879.  Ifthe  Father  suffers  his  Son  to  enjoy  the  PrqfitSj  they  are 
the  Property  of  the  Son.  —  But  if,  on  the  contrary,  the  father  who 
had  the  usufruct  of  the  goods  of  one  of  his  children  lets  the  child 
himself  reap  the  profits,  the  other  children  cannot  after  the  father's 
death  claim  any  thing  on  account  of  the  said  usufruct,  nor  of  the 
advantage  that  has  been  made  by  it.  For  it  was  free  for  the  father 
to  abstain  from  the  usufruct,  and  to  let  the  child  to  whom  the 
goods  belonged  enjoy  the  profits  thereof.^ 

X. 

2880.  Parents  have  their  Alimony  and  other  Necessaries  out  of 
their  Children's  Estate.  —  Whether  the  father  have  some  usufruct 
of  the  goods  of  his  children,  but  which  is  not  sufficient  for  his 
tuaintenance,  or  whether  he  has  none  at  all,  he  ought  to  have  out 
t^  the  goods  of  his  children,  whether  they  be  emancipated  or  not 
emancipated,  that  which  may  be  necessary  for  his  food,  for  his 
^naintenance,  for  his  necessaries  during  any  sickness,  and  other 
%och  like  wants,  according  to   his  quality  and  the  value  of  the 

And  the  mother,  and  all  the  ascendants  both  by  the  father 


^  L.  I,  C.  de  bon,  mat.    See,  in  the  title  of  Umfructj  the  roles  which  may  agree  to  the 
'■rafroct  of  fiuhen. 

'  L.S,\  2,  C.de  bon.  qua  lib. 
I  L.  6,  i  2,  C.  de  bon.  qua  lib. 

VOL.  II.  19 
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and  mother's  side,  who  happen  to  be  in  the  like  want,  haye  the 
same  right"^ 

XL 

2881.  Parents  are  bound  to  nourish  and  maintain  their  Children, 
—  As  children  are  obliged  to  nourish  and  maintain  their  parents, 
so  parents  on  their  part  are  bound  to  take  the  same  care  of  their 
children,  not  only  because  of  the  usufiruct  which  they  may  have 
of  their  goods,  but  by  the  right  of  blood,  and  according  as  the 
estate  of  the  parents  may  be  sufficient  for  that  purpose,  unless  it 
be  that  the  children  render  themselves  unworthy  thereof.  And  in 
general  it  is  a  reciprocal  duty  between  ascendants  and  descend- 
ants, that  such  of  them  as  are  able  ought  to  maintain  those  who 
are  in  wanf^ 

xn. 

2882.  Parents  and  Children  are  not  bound  for  one  another^w 
Debts,  —  We  must  not  reckon  among  the  necessaries  which 
parents  have  a  right  to  have  supplied  out  of  their  children's  gooda^ 
the  debts  which  they  owe.  For  the  duty  of  children  towards  their 
parents  is  limited  to  what  may  regard  their  persons.  And  it  is 
the  same  thing  as  to  the  debts  of  the  children  with  respect  to  thdr 
parents.  But  if  a  father,  or  other  ascendant,  were  in  prison  for 
debt,  and  his  son  had  the  means  of  delivering  him  out  of  prison, 
by  obliging  himself  to  produce  him  when  required,  or  to  pay  the 
debt  if  he  was  able,  if  the  son  should  fail  in  this  duty  towards  his 
father,  his  ingratitude  would  deserve  that  he  should  be  disinher- 
ited according  to  the  circumstances.® 

XIII. 

2883.  TTie  Mother  is  not  bound  to  maintain  the  Children,  but  in 
Default  of  the  Father.  —  This  duty  of  nourishing  and  maintaining 

"  L.  1,  C.  de  alend.  lib.  ac  parent.  ;  —  l.  2,  eod.; — /.  5,  ^§  2,  3,  et  4,  D.  de  agnoK.  et  al. 
lib.;  —  d.  /.  ^  19; — I.  5^  C  de  patr. pot.  It  is  to  be  remarked  on  this  article,  that  the 
feithers  and  mothers  of  bastards  have  the  same  right.  And  althoagh  the  text  quoted  on 
this  subject  speaks  only  of  the  mother,  yet  it  is  the  same  equity  with  regard  to  the  father, 
when  he  is  known.  And  this  duty  is  likewise  reciprocal  on  the  part  of  the  parents  to* 
wards  the  children  of  this  kind.  See  the  remark  on  the  eighth  article  of  the  second  sec- 
tion of  the  first  title  of  the  first  book. 

"  Z».  5,  §  3,  D.  de  agn.  et  al.  lib. ;  —  /.  uU.  C  de  alen.  lib.  ac  parent. ; — /.  yit.  ^  5,  D.d§ 
bon.  qua  lib. ;  —  /.  5,  §  \2^  D.  de  agnoec.  et  alend.  lib. ; —  AW.  1 17,  c  7,  inf. 

**  L.5,\  \6,D.de  agnosc.  et  al.  lib. ;  —  /.I,  C.JU.  pro  patr.  vet  pat.  projil.  See,  concerning 
what  is  said  of  disinheriting,  the  third  article  of  the  second  section  of  Undutiful  TaUumtntM. 
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the  diildren  belongs  principally  to  the  father,  and  the  mother  is 
not  bound  to  it,  except  where  the  father's  estate  is  not  sufficient. 
Thus  the  mother,  who,  in  case  of  the  neglect  or  refusal  of  the  fa- 
ther, <ir  in  case  of  his  absence,  has  been  obliged  to  supply  her  child 
nrith  those  necessaries  out  of  her  own  estate,  may  recover  it  out  of 
the  Cither's  estate,  unless  it  shall  appear  that  she  has  only  given 
siidi  things  as  she  might  have  given  out  of  a  motherly  affection, 
although  the  father  had  maintained  the  child  out  of  his  own 


XIV. 

2884L  Bis  the  same  Thitiff  with  Respect  to  the  Grandfather  by  the 
Moiher^s  Side.  —  The  children  of  daughters  cannot  claim  their 
maintenance  out  of  the  estate  of  their  grandfather  by  the  mother's 
side,  except  in  the  case  where  the  father  or  grandfather  by  the  fa- 
ther's side  is  not  able  to  maintain  them.  For  the  children  of  the 
manied  daughter  are  under  the  power  of  their  father,  and  out  of 
the  fiunily  of  their  grandfather  by  the  mother's  side.*^ 

XV. 

3885.  Two  Sorts  of  Rights  which  Ascendants  have  in  the  Goods  of 
their  CkHdren. —  All  the  foregoing  niles  respect  the  rights  which 
parmts  have  in  the  goods  of  their  children  during  their  children's 
life.  And  as  to  the  goods  which  they  leave  behind  them  at  their 
death,  if  they  die  without  children,  their  nearest  ascendants  who 
survive  them  succeed  to  them,  as  has  been  explained  in  the  pre- 
ceding section,  unless  it  be  in  such  goods  as  are  excepted  by  the 
ioUowing  rules.' 

XVI. 

2886.  The  Things  given  by  the  Ascendants  revert  to  them.  —  If  in 
the  inheritance  of  a  person  who  dies  without  issue,  and  who  leaves 
behind  him  a  father  and  mother,  or  other  ascendants,  there  should 
bappen  to  be  some  goods  which  had  been  given  to  the  said  person 
by  one  of  the  ascendants  who  survive  him,  he  who  gave  the  said 
goods  may  take  them  back  again,  by  virtue  of  the  right  which  is 
caUed  reversion,  and  he  will  exclude  from  them  all  the  other  as- 
cendants, even  the  nearest,  who  would  exclude  him  from  the  rest 
of  the  goods." 

f  L.  5,S  l^y  D.  de  agn,  et  al.  Ub.  *I  /..  8,  D.deagn.et  al.  Ub, 

'  8ee  tbe  plmcM  quoted  in  the  article. 

'  See  die  foUowiog  section,  where  the  right  of  reversion  is  explained. 
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XVIL 

2887.  The  Father  takes  back  the  Profits  which  have  proceeded 
from  his  Goods.  —  It  is  necessary  likewise  to  remark,  as  an  excep- 
tion to  the  rule  which  calls  jointly  to  the  succession  all  the  as- 
cendants in  the  same  degree,  that,  if  a  son  who  was  not  emanci* 
pated,  whom  his  father  bad  intrusted  with  the  management  of 
some  small  patrimony,  had  made  any  profit  by  it;  his  father  and 
his  mother  happening  to  survive  him,  whatever  profit  bad  been 
made  of  the  said  patrimony  which  the  father  had  intrusted  the  son 
with  would  belong  to  the  father,  he  having  as  it  were  already  a 
right  to  it  before  the  son's  death,  as  has  been  explsdned  in  the  first 
article;  and  the  mother  would  only  have  a  share  in  the  other 
goods  which  the  son  had  acquired  some  other  way.  And  it  wonU 
be  the  same  thing  in  the  cases  where  the  brothers  of  the  whole 
blood  should  likewise  succeed,  whether  it  were  with  tJie  fathor 
alone,  or  with  the  father  and  mother.^ 

XVIIL 

2888.  The  Change  made  by  Second  Marriages. — We  most  in  tiie 
last  place  take  notice  of  one  other  cause  which  occasions  some 
change  in  the  rights  of  fathers,  mothers,  and  other  ascendants,  to 
the  goods  of  their  children ;  which  is  the  case  where  the  father, 
mother,  or  other  ascendant,  who  has  children,  happens  to  many 
again,  which  is  a  matter  that  is  necessarily  to  be  distinguished,  and 
which  we  shall  speak  of  in  its  proper  place.^ 


SECTION    III. 

OF    THE    RIGHT    OF    REVERSION. 

2889.  We  have  already  spoken  of  the  right  of  reversion  in  the 
sixteenth  article  of  the  foregoing  section,  where  it  was  necessary 
to  make  mention  of  it,  as  being  one  of  the  rights  which  the  as- 
cendants have  in  the  goods  of  the  descendants ;  but  we  spoke  of  it 
there  only  in  general,  and  for  order's  sake.  And  seeing  this  matter 
has  some  rules  which  are  peculiar  to  it,  they  shall  be  explained  in 
this  section. 

'  i  1,  Inst,  per  quas  pen.  cuiq.  acqtUr.    See  the  law  quoted  on  the  first  article,  in  which 
there  are  these  words,  Non  ex  ejus  tubsUmtia  cujua  in  potettate  tit. 
"  See  the  fourth  title  of  the  third  book. 
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2890.  The  right  of  reversion,  which  gives  back  again  to  the  as- 
cendants the  things  which  they  had  given  to  their  descendants, 
who  die  before  them  without  leaving  behind  them  any  children,  is 
so  natural,  that  it  has  been  equally  received  both  in  the  ancient  and 
modem  Roman  law ;  and  it  is  likewise  received  in  France,  both 
in  the  provinces  which  are  governed  by  their  customs,  and  in  those 
^i^hich  follow  the  Roman  law.     We  see  in  the  laws  two  motives 
of  equity,  which  make  this  right  of  reversion  to  be  just  and  favor- 
able.    One  is,  to  give  to  the  ascendants  this  comfort,  of  not  suf- 
fering at  the  same  time  the  double  loss  of  their  children  and  of  the 
goods  which  they  had  stripped  themselves  of  in  their  favor.*     And 
the  other  motive,  which  is  a  consequence  of  the  former,  is  not  to 
discourage  ascendants  from  exercising  their  liberality  towards  their 
descendants,  as  it  might  happen  if  they  should  have  any  reason  to 
fiear  this  double  loss.^     But  although  these  motives  of  the  right  of 
reversion  regard  equally  the  father  and  mother,  and  all  the  as- 
cendants by  the  father  and  mother's  side,  yet  the  reversion  was 
limited  in  the  Roman  law  to  the  father,  and  to  the  ascendants  by 
the  father's  side,  who  had  in  their  power  the  children  to  whom 
they  had  given  any  thing ;  and  the  mother,  with  the  ascendants 
oo  her  side,  had  not  this  right  unless  they  had  stipulated  iV    And 
some  interpreters  have  been  of  opinion,  that  Justinian  had  entirely 
abolished  this  right,  and  that  the  father  and  grandfather  by  the  fa- 
ther's side  were  excluded  from  it  by  his  118th  novel,  because  that 
by  the  said  law  he  calls  equally  the  ascendants  to  the  successions  of 
the  descendants,  according  to  the  order  of  their  proximity,  without 
reserving  to  them  this  right  of  reversion ;  from  whence  they  have 
concluded,  that  if,  for  example,  a  grandfather  by  the  father's  side 
bad  made  a  gift  to  his  grandson,  who  should  happen  to  die,  leav- 
ing behind  him  his  mother  and  this  grandfather,  the  mother  would 
exclude  the  grandfather  from  having  that  which  he  had  given  to 
his  grandson. 

2891.  This  interpretation,  which  is  so  widely  different  from  the 
spirit  of  the  said  law,  has  not  been  received  in  France,  and  it  may 
l>c  said  that  the  words  of  this  novel  of  Justinian  cannot  have  this 
^sfiiect.  For  this  right  of  reversion,  which  is  so  expressly  estab- 
lished by  several  laws,  and  so  equitable  that  it  is  as  it  were  a 

'  L.  6,  D.  dejwre  dot. ;  —  /.  4,  C.  solut.  matr. 

L.  2,  C.  de  hon.  quae  lib. 
*  Sec  the  texts  dted  on  the  second  article,  and  the  remark  that  is  there  made  upon  it 
^'  <<Nnw.  Lmm.  25. 

19* 
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part  of  the  law  of  natture/conld  never  be  abolished  by  a  law  that 
makes  no  mention  of  it  And  we  should  have  reason  to  exclaim 
against  the  hardship  of  a  law  which  should  ordain,  in  the  case 
which  we  have  just  now  mentioned,  that  the  mother  should  ex- 
clude the  grandfather  from  the  right  of  reversion.  Thus,  Justinian 
not  having  expressly  abolished  this  right  by  the  said  novel,  it 
ought  to  subsist,  according  to  that  rule  concerning  the  interpreta- 
tion of  laws  which  directs  us  to  reconcile  the  ancient  laws  with 
the  new,  by  interpreting  the  one  by  the  other,  and  giving  to  them 
all  the  just  effect  which  their  intention  demands,  in  every  thing 
where  they  are  not  contrary  to  one  another,  and  in  that  which  the 
latter  laws  have  not  abrogated.^  But  if  this  rule  comprehends 
likewise  the  arbitrary  laws,  it  ought  with  much  more  reason  to 
understood  of  the  laws  that  are  founded  on  natural  equity,  and 
pecially  those  which,  as  this  law  touching  the  right  of  reversion 
ascendants,  have  for  their  principles  truths  which  cannot  be 
in  question  without  a  kind  of  inhumanity. 

2892.  If,  therefore,  we  examine  this  118th  novel  according  to 
this  rule,  we  shall  find  nothing  in  it  that  may  give  us  any  reasoo 
to  think  that  Justinian  had  a  design  to  aboUsh  the  ri^t  of  reve^ 
sion.  And  it  may  likewise  be  added,  that  the  natural  effect  of  tiie 
right  of  reversion  is  to  make  the  goods  that  are  subject  to  it,  not  to 
be  considered  as  a  part  of  the  succession  of  the  person  to  whom 
they  had  been  given,  but  to  be  excepted  and  separated  from  the 
succession,  in  order  to  be  returned  to  the  ascendant  who  has  this 
right  For  the  gifts  of  ascendants  to  their  descendants  imply  this 
tacit  condition,  that,  if  it  happens  that  the  donor  survives  the  donee 
who  dies  without  children,  he  shall  take  back  again  that  thing 
which  he  stripped  himself  of  only  with  the  view  of  transmitting  it 
to  his  descendants.  Thus,  this  thing,  with  respect  to  the  ascendant 
who  gave  it,  may  be  considered  as  not  being  a  part  of  the  inherits 
ance  of  the  donee,  and  by  consequence  not  subject  to  the  laws 
which  regulate  successions. 

Art.  I. 

2893.  Definition  of  Reversion.  —  By  the  right  of  reversion  is 
meant  the  right  which  a  donor  who  survives  his  donee  has  to  take 
back  the  things  which  he  had  given  him,  as  shall  be  explained  b] 
the  following  rules.* 

^  See  the  eighteenth  article  of  the  second  section  of  the  Rules  of  Law. 
*  L.  vh,  C.  comm,  utr.  jud. 
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2894.  Two  Sorts  of  Reversion^  either  by  the  Law  or  by  Agree- 
w^enL —  We  ought  to  distinguish  two  sorts  of  the  right  of  rever- 
sion :  that  which  the  law  gives  to  fathers  and  other  ascendants, 
although  there  be  no  agreement  about  it ;  and  that  which  has  been 
stipulated  by  an  express  agreement,  whether  it  be  by  an  ascendant 
or  any  other  donor,  even  a  stranger,^  that  is  to  say,  one  to  whom 
the  donee  is  noways  related. 

IIL 

2895.  The  Reversion  by  Agreement  is  regulated  by  the  Agree- 
wtenL  —  The  reversion  by  agreement  hath  its  effect,  such  as  it  is 
Mettled  by  the  agreement,  whether  it  be  between  ascendants  and 
deaoendants,  or  other  persons.® 

IV. 

2896.  Reversion  of  Things  given  in  Favor  of  Marriage,  —  If  a 
Cither,  a  mother,  or  other  ascendant,  having  endowed  a  daughter, 
or  made  some  present  to  one  of  his  or  her  children  or  descend- 
ants, in  favor  of  marriage,  survives  the  donee  who  dies  without 
iMue,  the  donor  shall  take  back  the  things.  And  although  the 
lerersion  of  the  said  things  has  not  been  expressly  stipulated,  yet 
the  donor  shall  have  them  before  any  other  heir,  and  even  prefer- 
iUy  to  the  nearest  ascendant,  who,  perhaps,  may  exclude  him 
from  the  inheritance  of  the  said  donee.*^ 

Remarks  on  the  Preceding  Article. 

2897.  Although  the  texts  cited  on  this  article,  and  those  which 
hsvre  been  quoted  on  the  first  and  second  articles,  do  not  extend  to 

^  JL  Mft.  C  oomm.  Mtr.  jud. ; — /.  un,  S  13,  C.  de  rei  or.  ad. ;  —  d,S  in  f. ;  —  v.  Ulp.  tit. 
S*  4  S'l—  p.  2^.  Leon.  25.    Although  the  reyenion  which  is  mentioned  in  these  last  texts 
of  a  larger  extent  than  that  which  is  spoken  of  here,  and  had  this  effect,  that  the 
rr  was  restored  to  the  donor,  not  only  in  the  case  where  the  daughter  that  was  en- 
died,  bat  eyen  in  her  lifetime  in  case  of  a  diyorce ;  yet  we  have  added  these  two 
^ti,  in  order  to  obeenre  therein  two  things.    One  is,  that  when  a  stranger  gave  a  por- 
«ith  a  woman  in  marriage,  he  had  not  this  right  of  reyersion,  unless  he  had  stipn- 
it:  and  tbe  other  is,  that  they  reckoned  in  the  number  of  strangers  eyen  the  moth- 
^  the  asoendanti  by  the  mother's  side,  because  they  had  not  the  daughter  in  their 

See,  touching  this  remark,  that  which  is  made  on  the  fourth  article. 
^e  agreement  about  the  reyersion  haying  nothing  unlawful  in  it,  it  hath  its  effect  accord- 
^  ^  the  rules  of  coyenanti.    See  the  texts  cited  on  the  foregoing  article,  and  the  clcTcnth 
J^^  of  the  second  section  of  Dowries.    See  the  close  of  the  remark  on  the  fiflh  article. 
A.  6,  D.  de  jwt  dot. ;  — /.  4,  C.  sol.  matrim. ; — t.  17,  in  /.  D.  de  senat.  Maced. ;  —  ^  2, 
^.  '.^  ^.  9we  lib.    See  the  sixth,  seyenth,  and  eighth  articles  of  the  second  section  of  the 
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the  mother,  and  the  other  ascendants  by  the  mother's  side,  yet  we 
have  nevertheless  comprehended  in  the  article  all  the  ascendants 
without  distinction.  For  according  to  the  usage  in  France,  they 
have  all  of  them  this  right  of  reversion,  and  the  same  equity  makes 
the  reversion  to  be  as  just  on  their  part  as  on  the  part  of  the  &- 
ther.  There  are  even  some  customs  in  France  which  extend  the 
right  of  reversion,  not  only  to  the  mother,  and  the  ascendants  on 
the  mother's  side,  but  even  to  collateral  relations,  even  although 
there  be  no  agreement  for  so  doing.  And  this  right  is  likewise 
given  to  collaterals  in  some  places  in  France  which  are  governed 
by  the  Roman  law ;  but  in  other  places  they  have  it  not,  except 
where  it  is  expressly  stipulated. 

2898.  We  must  remark  on  this  article,  that  although  these 
positions  of  the  Roman  law  regard  only  dowries  and  donatio! 
made  in  favor  of  marriage,  yet,  seeing  the  right  of  reversion  is  no 
less  just  in  the  other  sorts  of  donations,  the  greatest  part  of  the 
customs  in  France  have  extended  it  to  all  donations  in  genera/ 
by  express  dispositions.  And  it  is  the  common  usage  in  Francei 
both  in  the  customs  which  have  made  no  express  provision  therein, 
and  likewise  in  the  provinces  which  follow  the  Roman  law,  that 
the  reversion  in  favor  of  ascendants  takes  place  in  all  sorts  of  do- 
nations, although  there  be  no  express  stipulation  to  that  purpose. 

2899.  We  must  likewise  further  observe,  in  relation  to  the  same 
dispositions  of  the  Roman  law,  that  they  do  not  distinguish  the 
case  where  the  descendant,  who  is  the  donee  by  his  contract  of 
marriage,  dies  without  issue,  from  that  in  which  he  leaves  children 
behind  him  ;  which  gave  rise  to  a  question,  which  usage  has  de- 
cided between  two  parties,  one  of  which  pretended,  that  although 
the  descendant  who  was  the  donee  left  children  behind  him,  yet 
the  reversion  took  place ;  the  other  alleging  that  the  reversion  was 
not  to  take  place  but  in  the  case  where  the  donee  died  without 
issue.*  It  is  this  second  opinion  that  has  been  established  as  the 
rule :  and  it  is  so  just  and  so  natural,  that  it  may  be  said  that  it  is 
not  only  the  plurality  of  voices,  but  that  it  is  also  reason,  w^hich 
has  established  it  as  a  rule  ;  since  donations  in  favor  of  marriage, 
and  the  dowTies  of  daughters,  have  the  same  end  as  marriage,  and 
respect  not  only  the  donees,  but  likewise  their  descendants.  From 
whence  it  follows,  that  when  there  are  children  who  survive  their 
fathers  or  mothers,  to  whom  the  donation  had  been  made  in  fav<w 

*  It  may  be  observed  tonching  these  opinions,  that  both  the  one  and  the  other  hare 
some  foundation  in  the  Roman  law.     V.  L  1%,  D.de pact,  dotal.;  —  Ulp.  tit.  6,  4  ^- 
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»f  maniage,  the  motive  of  the  donation  subsists  in  their  persons ; 
tnd  they  make  the  motive  of  the  reversion  to  cease,  which  is  to 
nevent  the  donor's  falling  at  the  same  time  into  the  double  loss 
Krth  of  his  goods  and  of  his  child,  as  has  been  observed  in  the 
iveamble  of  this  section.  For  if  the  donee  leaves  children  behind 
lim,  the  ascendant  who  was  the  donor,  and  who  survives  him, 
sonsiden  in  those  children  the  person  whom  they  represent,  and 
le  sees  the  goods  which  he  had  bestowed  pass  to  the  use  which 
engaged  him  to  give  them  away. 

2900.  Seeing  the  consideration  of  the  children  of  the  donee 
makes  the  reversion  to  cease  when  the  children  survive  him,  a 
[question  has  been  started,  whether  in  this  case  the  right  ceases  in 
nidi  a  manner  that,  if  the  said  children  should  happen  to  die  be- 
fore the  ascendant  who  was  the  donor,  he  would  be  deprived 
of  the  right  of  reversion.  But  because  the  said  children  are  con- 
lidered  themselves  as  donees  of  their  grandfather,  as  we  have 
just  now  observed,  it  would  seem  that  it  might  be  urged,  that,  the 

being  continued  in  their  persons,  the  right  of  reversion 
only  suspended  in  their  favor,  and  that  it  begins  to  have  its 
efleet  whenever  the  donation  ceases  to  have  its  effect  by  their 
death.  For  in  that  case  this  donor  who  survives  both  the  donee 
tnd  the  donee's  children  is  in  the  same  condition  as  if  he  had  sur- 
fived  the  donee  dying  without  issue.  Since  by  his  surviving  all 
this  branch  of  his  descendants,  on  whose  account  the  donation  was 
made,  he  survives  in  effect  his  donees,  and  comes  within  the  mo- 
tive of  the  laws  which  grant  the  right  of  reversion. 

2901.  Although  the  donation  was  not  made  in  favor  of  mar- 
iMgej  yet  it  seems  that  it  would  be  fully  as  equitable  that  the  chil- 
Iren  of  the  donee  should  make  the  reversion  to  cease  in  that  case ; 
ind  that,  on  the  contrary,  it  should  take  place  if  the  donor  did  sur- 
vive the  donee  and  his  children.  For  every  donation  from  an  as- 
xodant  to  a  descendant  has  a  view  to  the  settlement  of  the  person 
md  family  of  the  donee ;  and  the  motives  of  the  rules  of  reversion, 
irhich  we  have  just  now  explained,  seem  to  be  common  to  all 
lorts  of  donations  in  favor  of  children. 

V. 

2902.  This  Bight  does  not  hinder  the  Profits  which  arise  out 
}f  ike  Goods  subject  to  the  Reversion.  —  In  the  case  of  the  pre- 
ceding article,  the  profits  which  the  wife  of  the  donee  has  a  right 
o  oat  of  the  donation  made  to  her  husband  by  his  father  or  other 
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ascendant,  in  favor  of  their  marriage,  and  the  profits  which  the 
husband  has  a  right  to  in  the  same  manner  out  of  his  wife's  mar^ 
riage  portion,  would  have  their  effect;  and  the  reversion  would  be 
diminished  by  those  kinds  of  profits,  whether  they  were  regulated 
by  the  contract  itself,  or  by  custom,  or  some  other  law.  F<w  this 
donation  and  this  dowry  being  in  favor  of  the  marriage,  they  ought 
to  follow  the  conditions  thereof,  which  are  such,  that  whatsoever  is 
given  to  the  wife  is  subject  to  the  rights  of  the  husband ; 
whatsoever  is  given  to  the  husband  is  likewise  subject  to  the 
of  the  wife,  unless  it  has  been  otherwise  agreed  on.* 

Remarks  on  the  Precedino  Article. 

2903.  Although  there  should  be  no  covenant  to  regulate  ih 
profits,  as  there  was  in  the  case  of  the  text  cited,  yet  if  they 
regulated  by  custom,  it  is  equally  just  that  they  should  dimi 
ish  the  reversion.  For  the  donor  knew  sufficiently  this  conse- 
quence  of  his  donation,  and  that  the  goods  which  he  gave  wouU 
be  subject  to  these  sorts  of  profits.  Which  regards  as  well  the 
profits  that  the  wife  has  a  right  to  out  of  the  things  given  to  her 
husband,  as  the  profits  which  the  husband  has  a  right  to  out  of  his 
wife's  marriage  portion.  And  since  the  text  cited  on  this  article 
takes  in  the  whole  dowry,  according  to  the  agreement  that  had 
been  made,  with  much  more  reason  may  it  be  applied  to  the  profits 
which  consume  only  a  part  of  it. 

2904.  If,  besides  the  profits  that  belong  to  the  wife  out  of  the 
things  given  to  her  husband,  she  had  likewise  her  dowry  to  re- 
cover, and  the  other  goods  of  the  husband  were  not  sufficient  to 
answer  the  same,  would  the  reversion,  of  which  the  case  had  hap- 
pened, the  husband  being  dead  without  children,  hinder  the  wife 
from  recovering  her  dowry  out  of  the  things  given  to  the  husband  ? 
Seeing  this  restitution  of  the  dowry  is  a  consequence  of  the  con- 
tract of  marriage,  the  things  which  are  given  to  the  husband  ought 
to  be  comprehended  among  the  goods  of  the  husband  which  are 
responsible  for  the  dowry ;  and  this  is  a  charge  which  the  donor 
could  not  be  ignorant  of,  since  the  dowry  was  promised  only  on 
the  assurance  that  all  the  goods  belonging  to  the  husband  should 
be  answerable  for  it ;  which  included  particularly  the  things  given 
on  account  of  the  marriage,  unless  they  had  been  excepted  by  an 
express  clause.* 

*  L.  12,  D.  de  pact.  dot. 

*  See  the  seventeenth  article  of  the  first  section  of  Substitutions  direct  and  fiduciary. 
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2905.  But  if  the  donee  had  contracted  debts,  could  his  creditors 
liinder  the  effect  of  the  reversion?  Or  could  the  donor  allege 
against  the  creditors,  that  the  goods  which  he  had  given  are  ap- 
propriated to  him  in  the  case  of  the  reversion,  and  that  the  donee 
ooald  not  mortgage  them  to  his  prejudice,  no  more  than  an  heir 
^vrho  is  charged  with  a  substitution  can  engage  the  goods  which 
are  subject  to  the  substitution  ?  And  would  it  likewise  be  said 
that  this  donee  could  not  alienate  the  goods  subject  to  the  rever- 
uon,  nor  dispose  of  them  by  testament  ? 

2906.  As  to  the  alienation  and  mortgage  of  the  goods  which  are 
given,  we  must  consider  what  are  the  motives  of  the  donations 
made  by  ascendants  to  their  descendants,  and  judge  by  those 
motives  of  the  use  that  the  donee  may  make  of  the  things  given 
him,  what  right  he  has  to  them,  and  what  right  the  donor  has  still 
in  them.     The  intention  of  the  ascendants  who  make  presents  to 

»r  descendants  is  always,  without  doubt,  that  the  goods  which 
given  may  serve  towards  the  settlement  of  the  donee,  and  to 
all  the  uses  that  shall  be  consequences  of  the  said  settlement, 
which  implies  all  the  uses  that  any  master  of  a  family  may  make 
of  the  goods  for  his  person  and  for  his  family.  Thus,- this  donee 
has  over  those  goods  which  are  given  him  the  right  to  make  use 
of  them  according  as  his  affairs  shall  require ;  which  supposes  the 
liberty  of  using  them  in  the  same  manner  as  any  proprietor  may 
me  the  goods  that  are  his  own.  And  the  donor  has  on  his  part 
Ins  right  of  reversion  in  the  said  goods,  if  the  case  does  happen. 

2907.  If  we  put  in  the  scales  this  right  of  the  donor,  and  that  of 
the  donee,  in  order  to  give  to  the  one  and  to  the  other  their  just 
efiect,  we  see  that,  the  donee  being  master  of  the  things  given  him, 
and  given  towards  his  settlement,  it  is  a  consequence  of  such  a 
donation,  that  he  may  use  them  according  as  his  affairs  shall 
oblige  him,  and  as  the  said  settlement  and  all  its  consequences 
may  demand.  Which  implies  the  necessity  of  using  them  so  as 
to  mortgage  and  alienate  them.  For  if,  for  example,  this  donee 
is  a  person  that  has  occasion  to  purchase  an  office,  it  will  become 
jnst  and  necessary  that  the  creditors  who  shall  lend  him  money 
upon  a  mortgage  of  the  goods  given,  or  those  to  whom  he  shall 
sell  them  in  order  to  lay  out  the  price  in  the  purchase  of  the  said 
office,  should  have  nothing  to  fear  on  the  score  of  the  right  of  re- 
version, since  their  security  upon  the  office  might  fail  them  in  case 
it  be  suppressed,  or  fall  in  its  value.  From  whence  it  follows,  that 
a  donee  may  for  any  other  affair  mortgage  the  goods  which  are 
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given  him,  as  well  as  the  rest  of  his  goods ;  and  that  what  he  may 
do  for  one  affair,  he  may  do  for  all  others,  since  the  right  of  rever- 
sion does  not  put  the  donee  under  tutorship,  and  does  not  oblige 
him  to  examine  so  nicely  whether  he  employs  to  advantage  the 
goods  which  the  donation  has  made  him  master  of;  and  that  the 
creditors  of  the  said  donee  are  not  bound  on  their  part  to  take  any 
other  precautions  than  those  which  are  usually  taken  willi  all 
debtors  who  possess  only  free  goods,  which  they  may  dispose  of 
as  being  absolutely  masters  of  them,  since  the  reversion  ought  not 
to  be  compared  to  a  substitution,  which  leaves  no  liberty  to  the 
possessor  to  dispose  of  the  goods  to  the  prejudice  of  the  person 
who  is  substituted  to  them ;  otherwise  it  would  be  necessary  that 
a  contract  of  marriage,  in  which  a  father  endows  his  daughter, 
should  be  made  public  as  a  substitution,  in  order  to  preserve  to 
him  his  right  of  reversion.  And  it  is  so  just  and  so  natural  that 
the  reversion  should  cease  with  respect  to  the  creditors  of  the 
donee,  that  some  customs  in  France,  which  ordain  that  the  goods 
given  by  ascendants  should  return  to  them  without  the  burden  of 
the  debts  of  the  donee,  do  add,  that  the  goods  given  are  neverthe* 
less  subject  by  way  of  supplement  to  the  debts  of  the  donee,  in 
case  his  other  goods  should  not  be  sufficient  to  discharge  them. 

2908.  Lastly,  it  may  be  said,  that  the  nature  and  proper  chai^ 
acter  of  the  right  of  reversion  is  to  distinguish,  in  the  mass  of  the 
goods  belonging  to  the  succession  of  the  donee,  the  things  that 
were  given,  and  that  are  subject  to  this  right,  in  order  to  take 
them  out  of  the  mass,  and  to  return  them  back  to  the  donor,  not 
as  if  he  had  always  remained  proprietor  of  them,  but  as  succeed- 
ing to  such  of  the  said  goods  as  remain  still  in  the  inheritance. 
Thus,  it  is  by  a  kind  of  succession  that  the  donor  takes  back  the 
things  which  he  had  given ;  and  we  see  that  some  customs  in 
France,  instead  of  giving  to  fathers  and  mothers,  and  other  as- 
cendants, the  reversion  of  the  things  given  to  their  children  and 
descendants,  do  barely  ordain  that  they  shall  succeed  to  the  things 
which  they  gave  them.  It  follows  from  this  nature  of  reversion, 
whether  we  will  consider  it  as  a  succession  to  the  things  that  are 
given,  or  as  a  right  independent  of  the  quality  of  heir,  and  which 
the  ascendant,  who  is  the  donor,  acquires  a  right  to  by  the  donation 
itself,  that  the  effect  of  this  right  is  limited,  according  to  the  nature 
of  such  donation,  to  distinguish  in  the  inheritance  the  things  that 
were  given,  in  order  to  take  them  away  from  any  other  heir  be- 
sides him  who  has  the  right  of  reversion ;  but  that  the  reversion 
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oogbt  not  to  have  the  retroactive  effect  of  an  appropriation,  which 
may  hinder  the  donee  from  mortgaging  or  alienating  the  goods, 
and  which  may  turn,  not  only  to  the  prejudice  of  the  donee,  but 
ereo  to  the  prejudice  of  third  persons,  who  had  reason  to  look  up- 
OD  the  things  t^at  were  given  as  being  a  part  of  the  donee's  goods, 
as  well  as  the  other  goods  which  he  possessed  by  any  other  title. 
And  although  it  may  be  said  against  the  creditors  who  were  prior 
to  the  donations,  that  they  had  not  reckoned  upon  the  goods 
which  were  given  to  their  debtor  after  their  debt  was  contracted, 
yet  their  condition  ought  not  to  be  distinguished  from  that  of  the 
creditors  who  were  posterior  to  the  donation.  For  besides  that 
the  condition  of  the  last  creditors  ought  not  to  be  better  than  that 
of  the  firsts  the  goods  which  the  debtor  should  afterwards  acquire 
were  likewise  engaged  to  his  prior  creditors,  and  the  destination 
of  the  things  that  were  given  for  the  use  and  benefit  of  the  donee 
impUed  much  more  the  acquitting  of  what  he  aLready  owed,  than 
the  facility  of  borrowing  and  contracting  new  debts. 

2909.  Although  the  donee  may  dispose  of  the  goods  given  him 
to  the  prejudice  of  the  reversion  by  alienating  or  mortgaging  them, 
it  does  not  thence  follow  that,  if  he  commits  any  crime,  he  subjects 
tiie  said  goods  to  confiscation.     For  this  kind  of  engagement  is 
not  of  the  nature  of  those  which  hinder  the  effect  of  the  reversion, 
linoe,  on  the  contrary,  the  civil  death  of  the  donee  who  is  con- 
demned ought  to  have  the  same  effect  to  make  way  for  the  right 
of  reversion  as  the  natural  death  would  have ;  but  if  the  condemned 
person  had  children,  it  might  be  said,  in  behalf  of  the  forfeiture, 
that  the  case  of  the  reversion  had  not  happened,  and  that  therefore 
the  forfeiture  ought  to  take  place;  since,  the  children  hindering  the 
eflect  of  the  reversion,  the  things  that  were  given  would  still  be- 
long to  the  donee  that  is  condemned,  and  by  consequence  would 
be  included  in  the  forfeiture.     But  since  the  children  make  this 
■%ht  of  reversion  to  cease,  when  they  survive  after  the  natural 
*»th  of  the  donee  their  father,  and  since  the  goods  fall  to  them 
•y  the  said  death,  might  we  not  give  the  same  effect  to  the  civil 
"^^th,  and  make  the  said  goods  to  pass  to  the  children  of  this 
^Oee,  not  as  a  succession  which  should  give  them  the  right  of 
^^ir  father,  for  the  condemned  person  has  no  heirs,  but  as  an 
of  the  donation  and  of  the  intention  of  the  donor,  who,  be- 
of  the  incapacity  which  has  happened  to  the  donee,  would 
^Vc  the  things  given  to  pass  to  the  donee's  children  ?  for  they  were 
^^t  only  given  to  this  donee,  but  the  intention  of  the  donor  was, 
VOL.  II.  20 
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that  the  children  should  have  them  after  their  father,  preferably  to 
himself.  Or  we  might  under  another  view  consider  the  donee  as 
being  dead  without  children,  since  he  died  without  heirs ;  and  re- 
store to  the  donor  the  things  which  he  had  given,  but  with  the 
charge  of  keeping  them  for  the  children  of  his  child  to  whom  be 
had  made  the  donation.  This  we  thought  fit  to  mention,  because 
it  has  been  adjudged  after  this  manner  in  one  of  the  parliaments 
of  France,  and  because  this  temperament  seems  to  be  conformable 
to  equity,  and  to  the  spirit  of  the  rules  of  law. 

2910.  As  to  the  dispositions  which  the  donee  might  make  by  a 
testament,  we  sec  that  some  of  the  customs  in  France  have  lim- 
ited this  right  of  reversion  to  the  case  where  there  are  no  children 
and  no  disposition  made  by  the  donee ;  which  leaves  a  liberty  oC* 
disposing  to  the  prejudice  of  the  reversion,  both  by  alienations 
and  by  dispositions  made  in  prospect  of  death.  And  this  rule 
seems  to  be  taken  from  the  25th  novel  of  Leo,  where  he  blames, 
as  an  abuse  which  had  crept  in  contrary  to  the  ancient  law,  the 
usage  of  not  being  at  liberty  to  dispose  by  testament,  to  the  preju- 
dice of  the  reversion  ;  and  he  reestablished  the  said  liberty,  reserv- 
ing only  to  the  donor  his  legitime,  or  the  Falcidian  portion.  But 
we  see,  on  the  contrary,  in  some  provinces  which  are  governed  by 
the  written  law,  that  they  observe  there  a  law  that  is  quite  the 
reverse,  which  favors  in  such  a  manner  the  right  of  reversion,  that 
not  only  the  donee  cannot  dispose  of  the  things  that  are  given 
him  by  testament,  but  that  he  cannot  even  alienate  or  mortgage 
them. 

2911.  From  those  two  extremes,  the  one,  which  pennits  the 
donee  without  distinction  either  to  alienate,  to  mortgage,  or  to 
dispose  by  testament ;  and  the  other,  which  takes  from  him  the  lib- 
erty of  all  niaruKT  of  disposition  whatsoever ;  it  has  happened  that 
in  some  places,  where  th(^  law  touching  this  matter  is  not  so  pre- 
cisely determined,  there  have  arisen  several  lawsuits  touching  the 
validity  of  dispositions  made  by  donees,  to  the  prejudice  of  the 
right  of  reversion  which  the  law  gives  to  ascendants  who  are  do- 
nors; which  has  made  many  people  wish  that  some  provision 
were  made  therein.  And  if  it  may  be  allowed  in  the  mean  while 
to  make  one  bare  rellection  on  rules  which  are  so  opposite  the 
one  to  the  other,  it  would  seem  that,  as  to  the  alienation  and 
mortgage,  the  reasons  which  have  been  observed  render  the  rule  or 
\\si\<j;r  which  allows  them  favorable ;  and  that  as  to  testamentary 
dis[)ositions,  as  tlu»y  are  not  of  the  same  necessity  for  the  behoo 
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df  the  donee  as  is  the  liberty  of  mortgaging  and  alienating,  so 
neither  are  they  within  the  intention  of  the  donor,  but,  on  the 
€X>ntrary,  we  ought  not  to  presume  that  he  intended  that  a  legatee 
should  be  preferred  to  him,  it  would  not  seem  unjust  that  the  re- 
ireraion  should  take  away  the  liberty  of  disposing  by  testament. 
And  if^  for  instance,  a  grandfather  by  the  father's  side  had  given  to 
his  grandson  an  estate  in  land  situated  in  a  country  that  is  gov- 
erned by  the  Roman  law,  and  the  said  grandson   had   devised 
it  to  his  mother,  who  survived  him,  together  with  his  said  grand- 
father, or  if  he  had  devised  the  said  land  to  one  of  his  friends,  it 
would  seem  to  be  consonant  both  to  humanity  and  equity  that  the 
said  grandfather  should  have  that  effect  of  the  right  of  reversion, 
so  as  to  have  the  preference  both  of  the  mother  and  also  of  the 
stranger ;  and  that  we  might  with  very  good  reason,  and  without 
trespassing  against  the  principles  and  spirit  of  the  laws,  judge  that 
the  said  legacy  had  proceeded  either  from  a  principle  of  ingrati- 
tude in  the  donee,  if  he  thought  that  the  donor  would  outlive  him, 
or  from  a  persuasion  that  his  grandfather  would  die  before  him. 
And  either  the  one  or  the  other  of  these  considerations,  being 
bicked  with  the  favor  of  the  right  of  reversion,  might  unjustly 
Oiake  the  said  legacy  give  place  to  the  right  of  reversion,  and  in- 
troduce the  rule  of  the  provinces  where  testamentary  dispositions 
^re  prohibited,  to  the  prejudice  of  the  right  of  reversion.     And  as 
't  iKTOuld  be  neither  reasonable  nor  possible  to  make  the  validity  of 
the  dispositions  of  donees,  to  the  prejudice  of  the  right  of  reversion, 
t^  depend  on  the  quality  and  circumstances  of  the  said  disposi- 
^ons,  so  as  to  ratify  and  confirm  some  of  them  which  might  be 
IWvorable,  and  to  annul  others  as  containing  some  hardship,  and 
likewise  because  the  rule  ought  to  be  simple  and  uniform,  it  would 
tm  just,  if  there  were  a  necessity  of  making  a  choice  between 
two  opposite  rules,  to  annul  rather  all  dispositions  of  donees 
to  the  prejudice  of  the  right  of  reversion,  than  to  confirm 
^hem    all    without    distinction ;    and  this   rule,  as  well   as   that 
'^irhich  permits  the  alienation  and  the  mortgage  of  the  said  goods, 
"would  be  without  any  manner  of  inconvenience.     For  those  who 
«hould  be  afraid  of  the  effect  and  consequences  either  of  the  one  or 
the  other,  might  regulate  the  conditions  of  the  donations,  and  of 
the  reversion,  as  they  should  think  fit,  and  either  restrain  or  enlarge 
by  their  covenants  the  liberty  to  alienate,  to  mortgage,  and  to  dis- 
pose by  testament ;  for  covenants  of  this  kind  would  be  very  lawful.** 

*  See  the  twentj-seventh  article  of  the  second  section  of  the  Rules  of  Law. 
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2912.  All  that  has  been  said  hitherto  concerns  the  right  of  rever- 
sion as  it  is  regulated  by  law,  although  there  has  been  no 
ment  about  it.  But  if  the  reversion  is  stipulated  by  an 
covenant,  whether  it  be  by  an  ascendant  or  any  other  person, 
lation  or  stranger  to  the  donee,  the  reversion  in  that  case  will  have 
the  effect  which  it  ought  to  have  by  the  covenant  And  nnleas  It 
makes  express  mention  of  the  liberty  to  dispose,  it  is  the  common 
opinion,  that,  as  an  express  stipulation  seems  to  have  more  foioe 
than  that  which  is  barely  given  by  the  law,  the  reversion  which  is 
founded  on  an  agreement  hinders  all  dispositions ;  which  is  still 
more  equitable  with  respect  to  donors  who  are  not  ascendants. 
For  since  they  have  not  the  same  affection  for  the  establishment 
of  the  donees  and  their  families  as  ascendants  have,  it  is  natoral  to 
presume  that  the  covenant  by  which  the  reversion  is  stiptilated 
takes  away  from  the  donee  the  liberty  of  all  dispositions  to  the 
prejudice  of  the  donors. 

2913.  We  have  perhaps  enlarged  too  much  on  a  subject  whieh 
has  but  a  few  rules  in  the  Roman  law ;  and  perhaps,  likewise,  we 
have  said  too  little  on  a  subject  that  is  of  so  frequent  use  and  ao 
full  of  difficulties.  But  we  thought  that,  without  entering  into  a 
particular  inquiry  into  the  several  sorts  of  difficulties,  which  would 
be  endless  and  of  no  profit,  it  was  necessary  to  take  notice  of  the 
most  material;  and  that  it  might  be  sufficient  for  deciding  all 
those  which  may  arise,  to  establish  the  principles  on  which  the 
decisions  may  depend. 

VI. 

2914.  The  Father  has  the  Reversion  of  the  Dowry  given  by 
the  Grandfather  on  the  Father^ s  Side.  —  If  a  young  woman  that  is 
endowed  by  her  grandfather  on  the  father's  side,  having  survived 
her  grandfather,  dies  without  children,  her  father  being  alive,  the 
father  takes  back  the  dowry  as  if  he  himself  had  given  it,  although 
he  be  not  heir  to  his  father,  who  was  grandfather  to  the  daughter ; 
and  he  excludes  from  it  the  mother,  and  the  other  children  whom 
he  has  by  her,  and  who  might  succeed  with  him.  For  as  it  is  the 
duty  of  the  father  to  endow  his  daughter,  so  it  was  for  the  father's 
sake  that  the  grandfather  did  endow  his  granddaughter.  And  this 
dowry  reverts  to  him  by  a  double  right,  both  as  representing  his 
grandfather,  and  as  taking  back  a  gift  which  his  father  had  given 
ior  him,  and  on  his  account.  Which  is  the  reason  why  this  right 
is  in  his  per:5on  independent  on  the  quality  of  heir  to  his  father, 
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grandfather  to  the  daaghter,  and  that  it  was  acquired  to  him  in  a 
manner  from  the  moment  of  the  donation,  that  it  might  have  its 
effect  whenever  the  case  thereof  should  happen/ 


TITLE    III. 

IN  WHAT  MANNEB  BROTHERS,  SISTERS,  AND  OTHER  COL- 
LATERALS, SUCCEED. 

2915.  Wb  have  seen  in  the  preamble  of  this  second  book,  that 
there  are  three  orders  of  persons  whom  the  laws  call  to  the  succes- 
aoas.  The  fibrst  is  that  of  children,  and  other  descendants.  The 
second,  of  fathers,  and  mothers,  and  other  ascendants.  And  the 
third  is  of  collaterals;  who  are  so  called,  because  they  descend, 
every  one  by  his  line  from  father  to  son,  from  an  ascendant  that  is 
eonmion  to  them ;  which  is  the  reason  that  they  are  placed  one 
at  the  aide  of  the  other,  underneath  the  person  from  whom  they 
descend. 


SECTION    I. 


WHO    ARB    THE     COLLATERALS. 


Art.  L 

2916.  Definition  of  Collaterals.  —  By  collaterals  are  meant  all 

who,  being    neither    ascendants    nor   descendants   to   one 

^^mothcr,  are  descended  either  from  the  same  father,  or  the  same 

^^Dother,  or  from   another  ascendant  that  is  common   to  them. 

TTbos,  brothers  and  sisters  are  collaterals  to  one  another ;  thus,  the 

iiDcte  and  nephew  are  also  collaterals  to  one  another ;  and  cousins 

the  same.* 

^  L,t^D.dt  coOaL  Although  the  law  cited  on  this  article  seems  contrary  to  the  79th 
kv,  D.  dtjwre  dat^  jet  we  thought  that  the  equity  which  was  the  motire  thereof  ought  to 
ttaka  the  role,  without  its  being  necessary  to  examine  in  what  manner  these  two  laws 
■ay  be  reconciled. 

•  L.1,  D.de^nu/.da^n.;  — /.  9,i  \,  C,  ik  mtwr.  lib. 

20* 
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2917.  Three  Kinds  of  Brothers :  Brothers  of  the  Whole  Blood, 
Brothers  by  the  Father^ s  Sidej  and  Brothers  by  the  Mother^ s  Side. — 
Among  the  collaterals,  the  nearest  are  brothers  and  sisters,^  who 
are  of  three  sorts.  Those  who  are  bom  of  the  same  father  and  of 
the  same  mother,^  whom  we  call  brothers  of  the  whole  blood; 
those  who  are  born  of  one  and  the  same  father,  but  of  different 
mothers,  who  are  called  brothers  by  the  father's  side ;  and  those 
who  have  one  and  the  same  mother,  but  different  fathers,  whom 
we  call  brothers  by  the  mother's  side.<* 

III. 

2918.  VhcleSy  Aunts,  Nephews,  and  Nieces.  —  The  nearest  of 
after  brothers  and  sisters  are  uncles  and  aunts ;  that  is  to  say,  th 
brothers  and  sisters  of  the  father  or  mother:  and  nephews  an< 
nieces;  that  is  to  say,  the  children  of  brothers  or  sisters.* 

IV. 


2919.  Divers  Sorts  of  Uncles,  Aunts,  Nephews,  and  Nieces. 


Ajb  we  must  distinguish  among  brothers  and  sisters  those  who  a~ 
brothers  or  sisters  of  the  whole  blood,  that  is  to  say,  by  the  sai 
father  and    mother,  from  those  who   are  only  of  the  half  bl< 
that  is,  who  have  only  in  common  the  same  father,  or  the  sai 
mother ;  so  likewise  among  uncles  and  aunts  we  may  distinguL 
between  those  who  are  brothers  of  the  whole  blood  to  the  fathm 
or  mother,  and  those  who  are  only  brothers  by  the  half  blood,  th» 
is,  either  by  the  father's  side  alone,  or  by  the  mother's  side  alou    '^* 
And   the   same   distinction  may  be  made  among  nephews  slik-   d 
nieces,  between  those  who  are  children  of  brothers  or  sisters  of  tlm^  e 
whole  blood,  and  those  who  are  children  of  brothers  or  sisters  b; 
the  half  blood/ 

•*  L.  1,  D.  de  grad.  et  affin.  ^  Nov.  118,  c.  3. 

^  D.  c.  3.  *  -^-  1,  §  5,  D.  de  grad.  ef  affin, 

^  We  take  notice  here  of  the5?e  several  sorts  of  nncles  and  aunts,  and  of  nephews  and 
nieces,  in  order  to  distinguish  these  different  kinds  of  relations.  For  although  these  dif- 
ferences are  not  considered  in  the  Roman  law,  which  restrains  to  brothers  and  sisicrg 
alone  the  distinction  of  brothers  by  the  whole  blood  and  brothers  by  the  half  blooil,  and 
calls  to  successions  all  the  other  collaterals  according  to  their  degrees,  without  distinguish- 
ing whether  they  l)e  related  by  the  father  alone,  or  the  mother  alone,  or  by  both,  as  shall 
be  explained  in  the  ninth  article  of  the  following  section ;  yet  it  is  necessary  to  know  these 
different  sorts  of  kindred ;  and  they  arc  of  use  in  the  customs  of  France,  which  appropri- 
ate estates  inherited  by  descent  to  the  nearest  of  kin  on  the  side,  and  in  the  line,  from 
which  they  descended  ;  us  has  l)cen  already  remarked. 
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V. 

2920.  Oreat"  Uncles  tmd  Oreat- Aunts.  —  The  great-uncle  is  the 
t>TOther  of  the  grandfather  or  grandmother,  whether  it  be  by  the 
father's  side  or  mother's  side.     And  the  brothers  of  the  remoter 
^laeendantSi  such  as  great-grandfather,  great-grandfather's  father, 
^uad  others,  are  likewise  comprised  in  our  language   under  the 
name  of  great-uncles ;  who  may  be  distinguished  by  the  degrees 
of  Cost  or  second  great-uncle ;  and  it  is  the  same  thing  with  re- 
spect to  great-aunts,  whether  those  great-uncles  and  great-aunts 
be  related  by  the  whole  blood  or  by  the  half  blood  to  the  ascend- 
ant whose  brothers  and  sisters  they  are.s 

VL 

2921.  Grandnephews  and  Grandnieces.  —  The  grandnephew  is 
the  nephew's  son,  grandson  to  the  brother  or  sister,  whether  he  be 
descended  of  the  whole  blood,  or  of  the  half  blood.     And  all  the 
descendants  of  nephews  are  likewise  called  grandnephews,  who 
may  be  distinguished  by  the  degrees  of  first  and  second  grand- 
ne]riiew.     And  what  is  here  said  of  grandnephews   ought  like- 
to  be  understood  of  grandnieces.^ 

VII. 

2922.  Cousifu.  —  AU  the  other  collaterals  are  comprehended  in 
language  under  the  name  of  cousins  ;  the  nearest  of  which  are 

tlic  children  of  brothers  and  sisters,  whom  we  call  cousins-german ; 
"^w-licther  they  be  the  children  of  brothers  of  the  whole  blood,  or  of 
the  half  blood.  And  it  is  the  same  thing  with  respect  to  the 
*^hildren  of  sisters,  wHfether  they  be  sisters  of  the  whole  blood,  or 
^^  the  half  blood  ;  or  to  the  children  of  brothers  and  sisters.  For 
^^  What  manner  soever  the  brothers  and  sisters  are  linked  together, 
'•^  name  of  cousins-german  is  given  indifferently  to  the  children 
^^  the  one  with  respect  to  the  children  of  the  other.  And  as  for 
_**^  other  cousins  more  remote,  they  are  to  be  distinguished  ac- 
ing  to  their  ranks,  in  the  orders  of  the  collaterals,  which  shall 
plained  in  the  following  articles.^ 

VIIL 

22923.  First  Order  of  Collaterals.  —  We  must  distinguish  in  the 
^^Xlaterab  of  any  person  three  different  orders.     The  first  is  of 

^  L.  l,^  6^  D.  de  ^rad.  et  affin. ;  —  v.  I.  10,  4  15,  rt  9eq. 
^  L.\,S^yD.de  grad.  et  aff. ;  —  i;.  /.  10,  S  15,  ct  seq. 
'  L.  10,  S\5,D.de  grad.  et  affin. 
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those  who  are  placed  at  the  side  of  that  person  in  the  same  line, 
in  such  a  manner  that  they  are  all  equally  distant  with  the  said 
person  from  the  first  ascendant  that  is  common  to  them.  Thus, 
brothers  and  sisters  are  at  the  same  distance  from  their  father. 
Thus,  cousins-german  are  at  the  same  distance  from  their  grand* 
father.  And  second-cousins  ^ure  at  the  same  distance  from  their 
great-grandfather.^  ' 

IX. 
2924.  Second  Order  of  Collaterals.  —  The  second  order  of  th 


collaterals  of  any  person  is  of  those  who  are  at  a  less  distance  th 
they  from  the  first  ascendant  that  is  common  to  them.  Thus,  th 
uncle  is  not  in  so  remote  a  degree  from  his  father  as  is  his  nephew^ 
who  is  grandson  to  his  father.  Thus,  the  cousin-german  of  the 
father  of  any  person,  who  is  called  uncle  according  to  ihe  way  w 
Brittany,  being  grandson  of  the  great-grandfather  of  the  said  per- 
son,  is  not  at  so  great  a  distance  as  that  person  is  from  the  said 
great-grandfather.  Thus,  the  cousins-german  of  all  the  other  as- 
cendants of  any  person  are  less  remote  than  the  said  person  from 
the  fijTst  ascendants  who  are  common  to  them."^ 


2925.  TTiird  Order  of  CoUateraU.  —  The  third  order  of  the  col- 

laterals  of  any  one  is  of  those  who  are  more  remote  than  the  said 
person  fit)m  the  first  ascendant  that  is  common  to  them.  Thus, 
the  nephew  is  at  a  greater  distance  from  his  grandfather  than  his 
uncle,  who  is  son  to  the  said  grandfather.  Thus,  the  son  of  the 
cousin-german  of  any  person,  who  is  called  uncle  after  the  manner 
of  Brittany,  is  at  a  greater  distance  from  his  great-grandfather, 
who  is  their  first  common  ascendant.  Thus,  all  the  descendants 
of  cousins-german,  and  of  the  others  who  are  in  the  first  order,  are 
more  remote  than  the  said  person  from  the  ascendant  of  whom 
they  are  all  descended.^ 

'  This  is  a  consequence  of  the  preceding  artidet,  and  which  may  be  eanlj  imdentood 
by  a  view  of  the  table  of  kindred. 
"  See  the  figure. 
°  See  the  figure. 
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SECTION    II. 

THE   ORDER   OF   THE   SUCCESSION   OF   COLLATERALS. 

2926.  It  is  to  be  observed  on  this  section,  that  whatever  shall 
be  said  therein  touching  the  proximity  among  collaterals,  who  ex- 
clude one  another  according  as  they  are  nearer,  is  to  be  understood 
only  with  regard  to  the  provinces  in  France  which  are  governed 
aocording  to  the  written  law.     For  in  the  customs  of  France  there 
are  two  contrary  rules.    One  which  is  common  to  all  the  customs, 
which  calls  to  the  succession  of  estates  inherited  by  descent,  not 
the  nearest  collaterals  without  distinction,  but  those  who  are  near- 
est on  the  side  from  whence  the  said  estate  of  inheritance  descended. 
Thus,  the  cousin-german  on  the  father's  side  of  the  deceased  will 
BQooeed  to  him  in  the  goods  which  descended  to  him  from  the 
bther's  side,  although  the  deceased  had  left  behind  him  a  brother 
by  the  mother's  side,  who  was  nearer  to  him  than  the  said  cousin- 
gerraan.     The  other  rule,  which  is  peculiar  to  some  customs,  is 
tliat  which  admits  of  representation  in  the  collateral  line  to  an  in- 
finite degree,  which  makes  that  collaterals  of  a  more  remote  de- 
gree are  not  excluded  by  others  who  are  nearer. 

Art.  L 

2927.  Brothers  are  the  first  in  the  Order  of  Collaterals.  —  The 
BVBocession  of  one  that  dies  without  children,  or  other  descendants, 
^LXid  without  father  or  mother,  or  other  ascendants,  passes  to  the 
•:^^>llaterals.  And  if  the  deceased  had  brothers  or  sisters  they  will 
■**ooeed  in  the  first  place,*  and  will  exclude  all  the  others.  But 
"■"Others  and  sisters  succeed  differently,  according  to  the  distinc- 
**oo3  which  shall  be  explained  in  the  following  articles. 

II. 

2928.  Brothers  of  the  Whole  Blood  exclude  the  others.  —  If  the 

m  whose  succession  is  to  go  to  his  brothers  alone,  when  there 

tio  descendant  or  ascendant,  hath  left  behind  him  brothers  of 

^^    whole  blood,  and  likewise  other  brothers  of  the  half  blood, 

^^cther  they  be  by  the  father's  side  alone,  or  by  the  mother's  side 

^^ne,  or  of  both  these  kinds,  the  brothers  of  the  whole  blood,  who 

•  Nov.  118,  e.  3. 
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would  have  concurred  with  the  ascendants  if  there  had  been  any, 
will  succeed  all  alone,  and  exclude  the  others,^  and  their  descend- 
ants.°  And  this  rtde,  as  well  as  those  which  follow,  is  to  be 
understood  of  sisters  as  well  as  brothers,  whether  the  sisters  be 
alone,  or  that  with  them  there  are  likewise  brothers,  seeing  their 
condition  ought  to  be  equal.  But  for  the  greater  clearness,  and. 
for  brevity's  sake,  we  shall  only  name  the  brothers  alone. 

III. 

2929.  The  Children  of  Brothers  of  the  Whole  Blood  concur  with 
their  Uncles,  —  If,  together  with  the  brothers  of  the  whole  bloody 
there  are  children  of  another  brother  of  the  whole  blood,  who  died 
before  the  brother  whose  succession  is  to  be  divided,  those  chil- 
dren will  represent  their  father,  and  will  concur  with  their  uncles, 
brothers  to  the  deceased ;  and  will  have  among  them  aU  the  share 
which  their  father  would  have  had  if  he  had  been  alive.* 

IV. 

2930.  The  Children  of  the  Brothers  of  the  Whole  Blood  exchde 
the  Brothers  of  the  Half  Blood.  —  If  the  deceased  left  behind  him  do 
brothers  of  the  whole  blood,  but  only  children  of  a  brother  of  the 
whole  blood,  that  had  died  before  him ;  and  if  there  were  alive 
brothers  of  the  deceased  by  the  half  blood,  either  by  the  father's  side 
alone,  or  the  mother's  side  alone,  or  of  both  these  sorts  together ; 
the  children  of  the  brother  of  the  whole  blood,  nephews  to  the  de- 
ceased, would  be  preferred  before  their  uncles,  brothers  to  the  de- 
ceased by  the  father's  side  alone,  or  by  the  mother's  side  alone, 

^  Nov.  118,  c.  3.  Sec,  concerning  what  is  said  in  this  article  of  the  brothers  concorring 
with  the  father  and  mother  and  other  ascendants  in  the  succession  of  their  brother,  the 
seventh  article  of  the  first  section  of  the  second  title. 

«  Nov.  118,  c.  3. 

**  Nov.  1 18,  c  3.  We  mnst  observe  in  this  article  the  first  case  of  the  reprcMntation^ 
among  collaterals.  See,  touching  this  right  of  representation,  the  fourth,  8ixth,  seventh.  - 
and  eighth  articles ;  and  as  for  the  representation  in  the  direct  line,  see  the  second  ancLj 
third  articles  of  the  second  section  of  the  first  title. 

It  may  be  remarked,  in  relation  to  the  right  of  representation  among  collaterals, 
the  said  right  hath  its  bounds,  as  it  is  explained  in  this  article,  and  in  the  fourth,  sixt 
seventh,  and  eighth  articles,  and  that  it  hath  likewise  tlie  same  bounds  in  many  of 
customs  in  France  ;  but  in  some  of  them  the  representation  takes  place  in  the  colli 
line  without  any  limitation,  as  has  been  observed  in  the  preamble  to  this  section : 
that  in  other  customs  there  is  no  representation  at  all  in  the  collateral  line,  unless 
same  has  been  established  by  covenant ;  and  that  there  are  even  some  customs  which  ha' 
abolished  the  representation  in  the  direct  line  of  descendants,  as  has  been  remarked  • 
the  second  article  of  the  second  section  of  the  first  title. 
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and  would  exclude  them  from  the  succession  in  the  same  manner 
as  their  father  would  have  done  if  he  had  been  alive;  and  al- 
though they  are  in  a  remoter  degree  than  their  uncles,  yet,  repre- 
sentiDg  their  father,  they  come  in  his  place.* 

V. 

2931.  Brothers  by  the  Father^s  Side  alone,  and  those  by  the  Moth- 
er's Side  aloney  concur  together.  —  When  there  are  no  brothers  of 
the  whole  blood,  nor  any  of  their  children,  and  there  are  brothers 
either  by  the  father's  side  alone,  or  by  the  mother's  side  alone, 
or  brothers  of  both  these  sorts,  they  divide  among  them  indiffer- 
ently the  succession  by  equal  portions,  according  to  the  number  of 
pomons.' 

Beuarks  on  the  Preceding  Article. 

2932.  It  may  be  observed  on  this  article,  that  some  interpreters 

have  been  of  opinion,  that,  in  the  case  where  brothers  born  of  the 

same  father,  and  of  a  different  mother,  concur  with  the  brothers  by 

the  mother's  side  alone,  these  ought  to  inherit  the  goods  of  their 

lHx>ther  which  he  had  by  his  mother,  and  those  other  brothers  to 

inkerit  the  goods  he  had  from  his  father,  and  that  they  should 

di^e  only  among  them  the  goods  which  their  deceased  brother 

''^  acquired  some  other  way.     This  opinion  is  grounded  on  this, 

that  Justinian  had  made  a  law  before  this  118th  novel,  by  which 

**^  had  ordained,  that  in  the  succession  of  any  person,  who,  dying 

^"^thout  children,  should  leave  behind  him  a  father,  together  with 

***^thers,  the  father  in  this  case  should  have  the  property  of  no 

P^rt  of  the  goods,  but  only  the  usufruct  thereof;   and  that  the 

^"^thers  should  have  the  property;  and  that  if  •the  deceased  had 

which  he  had  inherited  from  his  mother,  the  brothers  by  the 
le  mother  with  the  deceased  should  be  preferred  in  those  goods 
^  the  other  brothers.*  It  is  this  law  which  seems  to  have  given 
to  the  rule  in  the  customs  of  France,  which  transmits  the 
to  the  families  from  whence  they  came ;  and  which  appro- 
■^•^tes  the  paternal  goods  to  the  relations  by  the  father's  side,  and 
■^  maternal  goods  to  those  on  the  mother's  side,  paiema  paternis, 
^^^^^tema  matenUs,  which  has  been  extended  to  all  the  degrees  in 
^^  collateral  line.  But  other  interpreters  have  thought  that  Jus- 
^*Uan  had  abolished  this  distinction  between  paternal  and  ma- 

•  JVbc.  118,  c.  .1.  '  Xov.  1 18,  c.  3.  •  L.  13,  4  2,  Cod.  de  legit,  hand. 
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temal  goods  by  the  118th  novel,  and  that  he  had  abrogated  that  law 
which  had  established  it ;  having  made  no  mention  of  the  distinc- 
tion of  goods  in  his  118th  novel,  no  more  than  in  his  84th  novel, 
where,  in  regulating  a  succession  between  brothers  by  the  same 
father  and  mother,  and  brothers  by  the  father's  side  alone,  and 
brothers  by  the  mother's  side  alone,  he  prefers  the  brothers  by  the 
same  father  and  mother,  and  makes  no  distinction  of  these  tw* 
sorts  of  goods,  although  the  occasion  did  require  it  Here  he  ha 
an  opportunity  of  explaining  his  mind  in  this  matter,  whether  hi 
intention  had  been  to  abolish  this  distinction,  or,  without 
ing  it,  to  leave  to  the  brothers  by  the  father's  side  the  patem 
goods,  and  to  those  by  the  mother's  side  the  maternal  goods,  an 
to  give  the  preference  to  the  brothers  by  the  same  father  an</ 
mother  only  in  the  other  kinds  of  goods.  One  word  added  to 
these  two  novels,  or  at  least  to  the  118th  novel,  would  have  re- 
moved this  difficulty ;  but  since  this  novel  excludes  indifferently 
the  brothers  by  the  father's  side  alone,  or  by  the  mother's  side 
alone,  from  the  succession  of  their  brothers,  when  there  are  broth- 
ers  both  by  the  same  father  and  by  the  same  mother,  they  seem 
to  be  thereby  excluded  equally  from  all  sorts  of  goods.  And  it  is 
probably  in  this  sense  that  this  novel  has  been  understood  in  one 
of  the  provinces  in  France  which  are  governed  by  the  written  law. 
Seeing  they  have  there  derogated  from  it  by  a  contrary  rule,  which 
directs  that  the  brothers  of  the  half  blood,  whether  it  be  by  the 
father  alone,  or  by  the  mother  alone,  should  succeed  with  the 
brothers  of  the  whole  blood  to  the  goods  which  came  from  their 
stock.^ 

VI. 

2933.  The  Children  of  Brothers  of  the  Half  Blood  represent  their 
Fathers. —  As  the  children  of  brothers  of  the  whole  blood  concur 
with  their  uncles,  who  were  likewise  brothers  to  the  deceased  b 
the  whole  blood  ;  so  the  children  of  brothers  of  the  half  blood  con — 
cur  likewise  with  their  uncles  of  the  same  quality,  when  the  sai 
uncles  succeed  to  their  brother,  uncle  to  the  said  children;  an 
every  one  of  them  representing  their  father,  they  take  among  the 
all  the  portion  that  he  would  have  had  if  he  had  been  alive.* 

^  See  the  sixty-fifth  article  of  the  fifth  chapter  of  the  Customs  of  Bowrdeaux,  and 
of  Guienne. 

5  Nov.  118,  c.  3. 
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vn. 

2934.  3%e  Right  of  Representation  is  limited  to  Brothers^  ChiU 
drem,  —  The  right  of  representation,  which  puts  children  in  the 
place  of  their  deceased  fathers,  that  they  may  succeed  in  the  same 
manner  as  their  fathers  would  have  done  if  they  had  been  alive,  is 
limited  to  the  children  of  brothers,  and  is  not  extended  to  the  chil- 
dren of  other  collaterals,  who  succeed  all  by  the  head,  according  to 
their  number  of  persons  and  degree  of  proximity,  the  nearest  always 
excluding  the  remotest  Thus,  when  the  deceased  has  no  brothers, 
but  only  uncles,  and  children  of  another  uncle  deceased,  the  children 
of  the  deceased  uncle  are  excluded  by  the  uncles  that  are  alive.^ 

VIII. 

2935.  The  Nephew  is  preferred  to  the  Uncle^  although  in  the  same 
Degree,  —  If  the  deceased  left  behind  him  neither  descendants  nor 
ascendants,  nor  brothers,  nor   sisters,  but  only  an  uncle  and  a 
nephew,  the  nephew  would  succeed  to  him,  and  exclude  the  uncle. 
For  although  they  are  both  of  them  in  the  same  degree  of  prox- 
imity, yet  the  nephew  has  the  right  of  representation  of  his  father, 
brother  to  the  deceased,  who  would  be  preferred  before  the  uncle ;  • 
And  the  uncle  on  his  part  has  no  manner  of  right  of  representation, 
according  to  the  rule  explained  in  the  foregoing  article. 

Remarks  on  the  Preceding  Article. 

2936.  Some  interpreters  have  been  of  opinion,  that  the  rule  ex- 
plained in  this  article  ought  only  to  be  understood  of  the  cases 
here  there  are  brothers  to  the  deceased  who  are  living  and  ex- 
ode  the  uncle ;  but  that  when  there  are  only  uncles  and  nephews, 
^^'ithout  brothers  to  the  deceased,  they  ought  to  succeed  together ; 
■*d  the  succession  is  so  regulated  by  the  customs  of  some  places. 
•^W  there  are  many  considerations  which  seem  to  require  that  the 
■^^pliews  to  the  deceased  should  be  preferred  to  his  uncles,  even  in 
^^  case  where  the  deceased  has  no  brothers  alive.  For  besides 
^^  reason  taken  notice  of  in  the  article,  that  it  is  only  the  children 
^  brothers  that  have  the  right  of  representation,  as  has  been  men- 
^^ned  in  the  preceding  article,  and  that  the  uncles  do  not  repre- 
•^»it  their  father,  grandfather  to  the  deceas^ed,  if  we  examine  the 
^^'Ofds  of  the  text  quoted  on  this  article,  they  bear  so  naturally  the 
of  giving  always  the  preference  to  the  nephews  of  the  de- 


*  iYw.  118,  c.  3.  *  Not\  118,  c.  3. 

VOL.  II.  21 


242  THE   CIVIL    LAW.  [PABT  IL  BOOK  It. 


«-J. 


ceased  before  his  uncles,  that  they  do  not  seem  to  be  capable  of       "J-^ 
having  any  other  construction  put  upon  them.     For,  first,  it  is 
there  said  that  the  nephews  are  considered  as  being  in  the  same     « 
degree  with  their  fathers,  by  the  right  of  representation.     Thus,  ^ 
the  law  gives  them  a  rank  which  precedes  that  of  the  uncles  o: 
the  deceased.     And,  in  the  second  place,  it  is  there  said  expressly,^  ^^^,^ 
that  the  nephews  of  the  deceased  are  preferred  before  their  unclear 
which  would  not   be  true  if  the  uncles  might  succeed  togethea 
with  the  nephews,  and  were  only  excluded  by  the  brothers. 

2937.  Might  we  add  to  these  reasons,  that  it  is  natural  that  i 
heritances  should  descend  rather  than  ascend  ?     And  that  thus,  th 
nephews  being  in  the  rank  of  descendants,  they  ought  to  be 
ferred  to  the  uncles,  who  are  in  the  rank  of  ascendants.     But  th 
argument  would  prove  too  much,  if  we  should  extend  it  to  the  col- 
laterals who  are  in  a  remoter  degree  than  the  uncles  and  the 
nephews ;  for,  as  shall  be  shown  in  the  following  article,  the  llStli 
novel  calls  to  the  succession  all  the  collaterals  without  distinction, 
except  brothers  and  brothers'  childen,  according  to  their  degrees; 
the  nearest  always  excluding  the  remotest;   and  those  who  are 
in  the  same  degree  concurring  together,  without  any  distinctioa 
of  the  lines  which  are  below  that  of  the  brothers,  and  of  those 
which  are  above  it,  and  without  any  representation. 

2938.  But  if  we  suppose  that  the  nephews,  children  of  the 
brother  of  the  deceased,  are  children  only  of  a  brother  of  the  half  ^ 
blood,  ought  they  to  be  preferred  to  the  uncle  of  the  deceased? 
It  would  seem  tliat  the  same  reasons  w^hich  give  the  preference  to 
the  children  of  brothers  of  the  whole  blood  give  it  likewise  to  the 
children  of  brothers  of  the  half  blood.  For  besides  that  the  double 
tie  is  only  consid(»red  among  brotliers,  and  that  among  all  the  other 
collaterals  the  proximity  alone  distinguishes  their  ranks,  according 
to  the  rule  of  the  following  article,  tlie  children  of  brothers  of  the 
half  blood  representing  their  fathers,  who  would  exclude  the  uncles 
of  the  deceased,  they  have  the  same  right  which  their  fathe 
w^ould  have  had  if  they  had  been  alive. 

2939.  W(»  ought  not  to  omit  adding  here  a  remark  concernin^^^ 
another  case  which  falls  out  very  often,  and  in  relation  to  w^hichz^n 
some  interpreters  have  started  a  question.     It  is  the  case  where  ai^=.i 
inheritance  being  to  be  divided  among  the  children  of  brothers  t^^D 
the  deceased,  he  having  no  brothers  alive,  and  the  said  childrei^Ki 
being  in  an  unequal  number,  three,  for  example,  of  one  brothe  :k", 
and  four  of  another,  whether  those  children  of  the  brothers  ougb"m.t 


« 
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'to  soooeed  by  the  head,  according  to  their  number,  or  by  represen- 
'tation,  the  children  of  each  brother  taking  the  share  which  their 
lather  would  have  had.    Before  the  118th  novel  of  Justinian,  this 
question  was  decided  by  the  2d  law,  §  2,  D.  cfe  mis  et  legit  hcsred.^ 
'wkich  provided  that  the  children  of  brothers  should  succeed  by  the 
head,  according  to  their  number.   Hcec  kwredUas  proximo  agnato^  id 
€9iy  ei  quern  nemo  anieceditj  defertur :  et  si  phires  sint  ejusdem  gradus, 
cmmibus  in  capita  scilicet.     Ut  puta^  duosfratres  hahuij  vel  duos  pa- 
iruos;  unus  ex  his  unum  JUium^  alius  duos  reliquit :  hcereditas  mea 
ta  ires  partes  dividitur.     It  is  true,  that  this  118th  novel  has  given 
to  the  children  of  brothers  the  right  of  representation,  which  has 
occasioned  some  to  fancy,  that  in  this  case  the  children  of  brothers 
deceased  ought  likewise  to  have  this  right.     But  the  benefit  of  the 
lepeflentation  given  to  the  children  of  brothers  by  this  novel  is 
oily  to  make  them  concur  with  their  uncles,  brothers  to  the  de- 
ceased, to  take  the  portion  that  their  father  would  have  had  if  he 
kid  been  alive.     And  the  motive  of  this  law  is  not  to  distinguish 
tfce  condition  of  the  children  of  brothers  among  themselves,  when 
there  are  no  brothers  to  the  deceased,  and  to  make  the  nephews  to 
the  deceased  by  several  brothers  share  unequally,  according  as  the 
cluMren  of  one  of  the  brothers  shall  happen  to  be  in  a  greater 
Qtimber  than  the  children  of  another ;  so  that  this  motive  of  the 
■^presentation  ceases  among  them  when  they  succeed  all  alone, 
*nd  without  brothers  to  the  deceased.     And  they  succeed  them 
only  according  to  their  proximity,  which  being  equal  makes  them 
•ncoeed  by  the  head.     And  it  is  in  this  manner  that  their  succes- 
sion is  regulated  by  the  laws  of  the  Visigoths,  which  are  for  the 
*>*08t  part  taken  from  the  Roman  law :  — Qui  moritur^  sifratres  aut 
^ovores  non  reliquerit^  et  filios  fratrmn  et  sororum  reliquerit;  si  ex 
affaire  sit  unusfilius^  et  ex  alio  fr aire  vel  sorore  forsitan  plures, 
h^eredUatem  defuncti  capiant ;  et  cequaliter  per  capita  divi- 
^O9lportiones.     Lib.  4,  legis  Wisigotorum^  tit.  2,  capituL  8. 

IX. 

2940.  All  the  other  Collaterals  succeed  according  to  their  Proxim- 
*^ —  After  brothers  and  the  children  of  brothers,  all  the  other  col- 
laterals succeed  according  to  their  degrees  of  proximity,  without 
^^J  other  distinction,  the  nearest  excluding  always  the  remotest. 
And  if  there  happen  to  be  several  in  the  same  degree,  they  suc- 
^*ed  equally  by  the  head,  and  according  to  their  number.* 

*  Nov.  118,  r.  3. 
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SECTION    III. 

OP   THE   SUCCESSION   OF   THE    HUSBAND   TO   THE    WIFE,  AND  OP   Tl 

WIFE   TO   THE    HUSBAND. 

2941.  It  is  not  necessary  to  repeat  here  what  has  been  said  co 
cerning  this  kind  of  succession  in  the  preface  to  this  second  pa 
no.  2,  and  in  the  preamble  of  this  second  book,  where  t 
reader  may  see  the  reason  which  has  obliged  us  to  set  down  ti 
rule. 

Art.  L 

2942.  Bow  the  Husband  succeeds  to  the  WifCy  and  the  Wife  to 
Husband.  —  The  husband  succeeds  to  his  wife,  and  the  wife  to  J 
husband,  if  either  of  them  die  without  children,  without  relatiai 
and  without  a  will ;  and  the  survivor  will  exclude  the  excbeaacK 


TITLE    IV. 

OF  TIIE  COLLATION  OF  GOODS. 

2943.  When  there  are  children,  or  other  descendants  that  su 
ceed  to  their  father,  mother,  or  other  ascendants,  whether  by  test 
ment  or  by  law,  when  the  person  dies  intestate,*  they  ought  reci 
rocally  to  bring  in  that  which  they  had  received  out  of  the  esta 
of  the  person  to  whom  they  succeed ;  that  is  to  say,  to  join  it 
the  mass  of  the  goods  of  the  succession,  and  to  divide  it  araoi 
them  with  the  other  goods,  according  as  they  may  be  obliged 
this  collation  by  the  rules  which  shall  be  explained  in  this  title. 

2fM4.  The  first  use  that  was  made  in  the  Roman  law  of  the  o 
lation  of  goods,  and  which  was  the  origin  of  it,  was  a  conseqnen 
of  the  ancient  law,  which  excluded  the  children  that  wercNemao 
pated  from  the  succession  of  their  fathers,  when  there  were  cl 
dren  that  were  not  emancipated.    For  when  afterwards  the  ema 


■  L.  uii.  C.  unde  vir.  et  uxor. ;  —  /.  un.  D.  eod. 

*  See  the  tenth  article  of  the  third  section  of  this  title. 
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children  were  pennitted  to  share  in  the  succession,  they 
obliged  to  bring  into  the  mass  of  the  inheritance,  that  was  to 
divided  in  common  among  them  and  their  brothers  who  had 
xnained  still  under  their  father's  power  and  authority,  that  which 
emancipated  children  had  acquired  from  the  time  of  their 
emancipation.  Because,  as  has  been  remarked  in  other  places, 
"tlicit  which  the  emancipated  son  acquired  after  his  emancipation 
belong  wholly  to  himself;  whereas  all  that  the  son  who  was 
emancipated  acquired  on  his  part  belonged  wholly  to  his  fa- 
,  except  only  that  which  was  reckoned  as  a  peculiar  patri- 
mony, of  which  we  have  spoken  in  its  proper  place.^  Thus  there 
two  considerations  that  favored  this  law  of  the  collation  of 
a;  one  was,  because  the  emancipated  son  succeeding  to  his 
bitlier  reaped  the  benefit  of  whatever  his  brother  that  was  not 
emancipated  had  acquired.  And  the  other  was,  because  that 
^Itliongh  the  son  who  was  not  emancipated  had  made  no  acquisi- 
tiom,  yet  it  was  by  favor  that  the  emancipated  son  shared  in  the 
^ucxession  with  him,  and  therefore  it  was  but  just  that  the  succes- 
sion should  be  augmented  with  what  he  had  acquired  only  by  the 
l^^nefit  of  his  emancipation. 

S945.  In  process  of  time,  all  the  children  without  distinction, 

^*"bether  they  were  emancipated  or  not,  having  been  allowed  to 

^«^joy  the  absolute  property  in  whatever  they  acquired,  as  has  been 

'^"rnarked  in  the  preamble  of  the  second  section  of  the  second  title 

^^  this  book,  this  first  kind  of  collation  ceased.''     And  the  use  of 

^^«  collation  was  reduced  to  the  goods  which  the  children,  whether 

tH^  were  emancipated  or  not,  had  acquired  by  the  liberality  of 

^**^  ascendant  to  whom  they  were  to  succeed,  together  with  the 

^^•Wier  children  who  had  not  received  the  like  bounties  from  the 

•^id  ascendant. 

2M6.  It  is  of  this  kind  of  collation  that  we  are  to  treat  under 
^his  title.  And  as  this  matter  takes  in  that  which  concerns  the 
"^^turc  of  the  collation,  the  persons  who  are  obliged  to  it,  together 
^'th  the  persons  to  whom  the  collation  is  to  be  made,  and  the 
K^^ods  that  are  subject  to  it,  these  three  parts  shall  be  the  subject- 
''^tter  of  three  sections. 

8«e  the  fifth  article  of  the  second  section  of  Persons^  the  beginning  of  the  preamble  to 
^  ■«eoDd  sectioii  of  the  second  title  of  this  second  book,  and  the  third  article  of  the  third 
••*«ioi»  of  this  title 

21* 
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SECTION    I. 

OF  THU  NATURE  OF  THE  COLLATION  OF  GOODS. 

Art.  I. 

2947.  Definition  of  Collation.  —  The  collation  of  goods  is  t 
engagement  of  the  children,  and  other  descendants,  to  bring  i 
to  the  mass  of  the  inheritance  of  their  father,  mother,  or  otl 
ascendant  to  whom  they  are  desirous  to  siicceed,  the  things  whi 
had  been  given  them  by  the  said  ascendant,  that  they  may  be  c 
vided  between  them  and  their  coheirs,  in  the  same  manner  as  il 
other  goods  of  the  succession.  And  the  equity  of  this  collatioo  i 
very  evident,*  the  same  being  founded  on  the  natural  equalit 
among  the  children  in  the  succession  of  their  ascendants,  and  apoi 
the  presumption  that  such  a  gift  was  made  only  by  way  of  id 
vancement  to  the  donee  of  a  part  of  that  which  he  might  expec 
out  of  the  succession. 

II. 

2948.  What  ottght  to  be  restored  does  not  properly  come  Mufa 
the  Name  of  Collation. —  It  follows,  from  the  rule  explained  in  tl 
foregoing  article,  that  the  collation  being  only  to  be  understood  < 
t>omt'thing  which  did  already  belong  to  the  heir  who  is  obliged  t 
make  the  collation,  we  ought  not  to  include  in  this  matter  of  tl 
collation  of  goods  that  which  is  a  part  of  the  inheritance,  ar 
which  one  of  the  heirs  possesses  by  some  other  title ;  as  if  he  wj 
depositary  of  a  thing  which  the  deceased  had  dejK>sited  in  h 
hands,  or  debtor  for  a  sum  of  money  which  the  deceased  had  le 
him,  or  that  he  was  by  some  other  means  in  possession  of  soc 
of  the  goods  of  the  inheritance.  For  this  heir  would  be  bound 
make  restitution  of  these  kinds  of  things  upon  another  score  th 
that  of  collation.  Neither  must  we  reckon  among  the  things  su 
ject  to  the  collation  treated  of  here  a  sum  of  money  w^hicb 
testator,  who  leaves  by  his  will  to  one  of  his  children  a  certai 
estate  in  land,  or  some  ofiioe,  obliges  him  to  pay  in  to  the  oXh 
children,  in  consideration  of  the  said  advantage.** 

^  r.  \,  D.  de  coll.  Iwi.  We  do  not  pot  down  here  the  rest  of  this  text,  the  sajnen 
UmtIj;  in  use  with  a>.  Bat  these  iir<t  wonis  may  be  app>lieil  in  gtjnoral  to  all  the  cti 
wIktx*  t^o  collation  ouj:ht  to  lake  place.  See  the  seventh  and  following  artkies  of  t' 
tJ:ir\l  seitiou. 

^  Since  the  collation  is  onderstood  onlr  of  the  things  which  had  been  given  to  t 
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III. 

2949.  All  the  Children  are  obliged  to  this  Collationj  without  Dis- 
Uncium.  —  The  engagement  of  the  heir  of  an  ascendant  that  is 
oUiged  to  this  collation  towards  the  other  heirs  of  the  same  ascen- 
dant, being  founded  upon  the  motives  explained  in  the  first  article, 
w^hich  agree  equally  to  the  children  of  both  sexes,  to  the  children 
that  are  emancipated  and  to  those  who  are  not,  to  the  children 
and   grandchildren  of  all  degrees ;  this  engagement  is  common 
without  distinction  to  aU  these  sorts  of  children  and  descendants, 
for  ail  the  things  that  may  be  subject  to  the  collation,  according 
to  the  rules  which  shall  be  explained  in  the  third  section.® 

IV. 

2950.  The  ColkUion  is  regulated  by  the  Law^  or  by  some  Act  of 
the  Testator  or  Donee.  —  The  collation  of  goods  among  coheirs  is 
made  in  two  cases,  and  differently.     One  is  the  case  where  the 
aaoendant,  to  whom  his  children  or  other  descendants  are  to  suc- 
ceed, has  directed  nothing  touching  the  collation  of  the  goods 
wluch  he  has  given  to  one  of  the  children;  which  would  be  no 
hindrance  why  the  said  donee  should  not  be  obliged  to  the  colla- 
tion by  the  bare  effect  of  the  preceding  rules,  and  of  those  which 
shall  be  explained  in  the  third  section  ;  and  this  collation  is  founded 
Ott  equity,  and  on  the  law  which  has  established  it     The  other  is 
the  case  of  a  collation  ordained  by  some  disposition  of  the  donor, 
«*ch  as  the  donation  itself,  or  a  testament,  which  has  regulated 
tl»e  conditions  thereof.* 

V. 

2951.  How  these  Two  Sorts  of  Collations  are  regulated.  —  If 

^^  person  to  whom  two  or  more  heirs  are  to  succeed  has  made 

*>nae  disposition  for  regulating  the  collations  which  they  shall 

^^e  among  themselves,  the  said  disposition  will  be  instead  of 

*  ^W,  according  to  the  rules  which  shall  be  explained  in  their 

P*^ce,«     And  if  the  deceased  has  ordered  nothing  concerning  the 

^Mations  among  his  heirs,  they  shall  have  for  rules  those  that  are 

^^plained  in  this  title. 

^J^Wn  by  the  ascendants  to  whom  they  sncceed,  it  is  only  improperly  that  we  can  give 
"^-^e  of  collation  to  the  restitutions  which  are  spoken  of  in  this  article. 


-^^'^-  17,  C  de  coUat.  Although  this  text  makes  mention  only  of  the  collation  in  the 
^^'^^••ion  of  intestates,  yet  it  takes  place  likewise  in  the  testamentary  successions.  iSee 
^  **Hlh  article  of  the  third  section. 

Hee  the  eleventh  article  of  the  third  section. 

^ee  the  seventh  article  of  the  first  section  of  the  first  title  of  the  third  book. 
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2952.  Collation  of  the  Revenues,  —  The  heir  who  is  boond 
bring  in  to  his  coheirs  that  which  had  been  given  him,  ougbt  111 
wise  to  bring  in  the  fruits  or  other  revenues  thereof,  acoovding 
the  nature  of  the  goods,  such  as  the  interest,  if  it  is  money,  \ 
said  revenues  to  be  counted  from  the  time  that  the  sacoeflsioB  w 
open/ 

VIL 

2953.  He  who  is  bound  to  collate  recovers  the  Ex^jpenses  laid  « 
upon  the  Goods  subject  to  the  Collation. — >  K  lot  the  pres^rvatioii 
the  thing  subject  to  collation,  or  for  other  necessary  causes,  1 
heir  who  ought  to  bring  it  in  has  been  at  any  chaises,  he  sfa 
recover  the  value  of  them,  or  retain  the  thing;  as  if  he  has  It 
out  any  thing  on  the  necessary  repairs  of  a  house,  or  if  he  li 
carried  on  a  lawsuit  for  the  recovery  of  a  debt,  or  of  some  ngl 
For  these  sorts  of  expenses  diminishing  the  goods,  the  ooUafion  • 
them  is  likewise  diminished  in  so  much.* 

VIII. 

2954.  7^^  Heir  must  either  bring  in  what  he  has  receiv^  or  ia 
less  for  his  Share.  —  The  heir  who  is  bound  to  bring  in  what ! 
has  received  by  advancement  may  satisfy  that  obligation  in  is 

manners.     One  is  by  bringing  in  actually  the  thing  that  is  subjc 
to  the  collation,  that  it  may  be  included  in  the  mass  of  the  goo< 
in  order  to  bo  divided  with  the  rest.     And  the  other  way  is 
retaining:  that  whieh  he  ou^ht  to  brins:  into  the  mass,  and  taki 
so  much  less  out  of  the  rest  of  the  sroods.     These  are  the  ts 


'  Z.  5.  ♦  1.  A  (iV  (i^.  ciV'.j/.     AltboTuh  :h:>  tex:  5>reak«  onlv  of  the  downr,  rti  the  r 
son  i<  the  «iTne  for  a!l  collation*.     AvA  alihocirh  it  ^-e  sAid  here  that  the  interest  it  i 
bv  him  who  dclar*  to  bnnc  in  wh*:  he  is  S^ucd  :o  do.  &nd  th^t  it  mav  be  doabted  wh< 
cr  the  interest  be  due  bt-fore  the  dcnr.ar..*.  vet  ::  i>  be:  :u>:  that  it  should  mn  from 
moment  that  the  5uc\x\<>-.on  to  whi.h  :he  vx'.ldtion  i>  :o  b*  made  is  open;  and  as 
other  cvvvi<  of  :he  suci^essTon.  And  the  rev^nao*  uhi-.h  tl.er  produce,  are  reckoned  in 
parti liv^n  fn^m  that  time.  >^"»  the  pxvl*  subvv*t  to  ihv  i^^iaiiou  are  of  the  same  kind,  i 
an*  a  :\art  ot"  the  ir.hir.TAn.e.  ar.i  thinvrv  :>•:  trr.i:*  iri  rroduoe  thereof  are  due  as  ip 
:w  t*io  other  cx»\s.     This  is  ^eJu".ite^i  after  th:<  ir.ar.rtr  ^  y  some  of  the  customs,  and 
cov.M^juenvV  o*:"  the  n;*.e  cxjlA.r.oxi  in  the  sixth  artivlc  i.t*  the  s<-vH>nd  section  of  PartitU 
\\\\  it  r:'.:\v  *v  '.ik.em.se  NA:d.  that  c-.^n-  htir  »ho  has  jo^vis  sn*^ieot  to  collation  acta 
\\\\\:\.7  and  d:^hor.e>t  p.ir:  ;!"  he  .kxs  r.^t  Vr.r^  ihetr.  ir.. «.  r  does  not  declare  what  goods 
has  K^r'  ;;::>  k:nd 

*  /    ;.  v^  >.  i"'  .fi  .:.v'  A»V.::      Si^  :I  c  tmil:"^  and  ±e  fol!owinj  articles  of  the  Aird  i 
t.v^n  of  4  ^ »:.-;<>" 
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vr&ys  of  collation  which  are  expressed  in  these  words,  to  bring 
imio  the  mass  of  the  goodsj  or  to  take  less  out  of  U.^ 

IX. 

2955.  Br  who  brings  in  the  Goods  subject  to  Collation  increases 
ike  Number  of  the  Sharers  in  the  Partition.  —  The  collation  is  made 
in  such  a  manner,  that,  whatever  is  brought  in  being  added  to  the 
mass  of  the  goods,  the  whole  is  divided  into  as  many  portions  as 
there  are  heirs ;  including  those  who  collate,  and  those  to  whom 
tile  collation  is  made.^ 


SECTION    II. 

^^  the  persons  who  are  bound  to  collate,  and  to  whom 

the  collation  ought  to  be  made. 

Art.  L 

^^66.  T%ere  is  no  CoUaHon  but  among  Children,  —  It  is  only  the 

^^^iren  or  other  descendants,  heirs  to  their  fathers,  mothers,  or 

^jf^^^  ascendants,  who  are  obliged  to  the  collation  treated  of  in 

^^^  title ;  because  the  motives  of  the  laws  which  ordain  this  col- 

Lon  agree  only  to  them.* 

II. 

5i957.  He  who  renounces  the  Inheritance  does  not  collate,  unless 
for  the  Legitime  or  ChiUTs  Part  of  the  others.  —  If  the  chil- 
li, or  other  descendants,  who  had  goods  subject  to  collation, 
from  the  inheritance,  the  collation  ceases.     And  as  they 
no  share  in  the  other  goods  of  the  inheritance,  so  neither  do 
give  to  the  other  children  or  descendants  any  share  of  the 
which  they  had  acquired  before  the  succession  was  open.^ 


^   -^  1,  ^  12,  D.  de  coll.  bon. ;  — /.  5,  C.  eod.;'-Nav.  97,  c.  6. 

X..  1,  inf.  D.  de  coll.  bon. 
^  ^  the  first  and  third  articles  of  the  first  section,  and  the  texts  which  are  there  cit- 
•*-     ^  the  following  articles. 

^  the  three  orders  of  heirs,  descendants,  ascendants,  and  collaterals,  it  is  only  the  first 

"  ^hich  are  to  be  found  the  motives  of  the  right  of  collation  explained  in  the  preceding 

l*^^^^.    And  the  case  of  collation  docs  never  happen  even  among  ascendants ;  for  the 

*^*^^danu  do  not  make  any  presents  to  them.     And  as  for  the  collateral  successions, 

ttiotircs  of  the  collation  not  agreeing  to  them,  there  is  never  any  collation  in  them 

jT***  it  be  ordained  by  the  person  whose  inheritance  is  to  be  divided. 

^.  15,  C  fim.  trdacimd. ;^l.wlLD.de  dot.  coUat.    This  liberty  of  being  firee  finom 
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Bat  if  what  remains  in  the  snecession  is  not  sufficient  for  t^\^e 
legitime,  or  child's  part  of  the  other  children,  reckoning  in  t^^lie 
father's  estate  the  goods  that  ought  to  have  been  brought  in    \>y 
him  who  abstains  from  the  inheritance,  if  he  had  declared  himQ^^if 
heir ;  in  that  case  he  would  be  obliged  to  give  part  of  them  to  -^fae 
others,  so  as  to  make  up  what  they  want  of  their  legitime^    or 
child's  part® 

IIL 

2958.  To  whom  the  Collation  ought  to  be  made.  —  As  the  coUd^* 
tion  takes  place  only  among  children  that  are  coheirs,  so  it  is  dt^* 
only  to  those  who  have  these  two  qualities.  Thus,  the  childr^^ 
who  have  no  share  in  the  inheritance,  whether  it  be  that  thc^  Jf 
renounce  it,  or  that  they  are  excluded  from  it  by  being  disinheiitwc:^ 
have  likewise  no  share  in  the  collation.^ 


SECTION    III. 

of  things  which  are  subject  to  collation,  and  op  those 

which  are  not. 

Art.  L 

2959.  Two  Sorts  of  Goods  of  Children.  —  We  must  distinguis 
two  sorts  of  goods,  which  children  or  other  descendants  may  havt 
that  are  to  divide  among  them  the  succession  of  their  fathe 
mother,  or  other  ascendant.  One  sort  is  of  the  goods  which  th 
had  from  their  father,  mother,  or  other  ascendant,  by  some  titl- 
which  the  following  rules  make  subject  to  collation.  And  t 
other  sort  is  of  the  goods  which  they  may  have  acquired  a 
other  way,  by  what  title  soever  it  may  be ;  whether  by  the  li 
ality  of  other  persons  besides  their  ascendants,  or  by  their  o 
industry,  or  by  other  ways.* 

the  collation  upon  renouncing  the  inheritance  is  generally  received  in  France,  cxcep 
some  particular  customs,  where  children  who  are  donees  in  the  families  of  those  who 
ignoble  are  obliged  to  bring  into  the  mass  of  the  inheritance  whatever  has  been  gi 
them  by  the  father,  or  mother,  or  other  ascendants,  although  they  renounce  the 
of  the  donor. 

^  L.  un.  C.  de  inoff.  dot. ;  —  /.  5,  C.  de  inoff-  donat. 

^  This  is  a  consequence  of  the  first  article. 

*  There  can  be  no  goods  but  what  are  contained  under  one  or  other  of  these  two  ki 
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IL 

2960.  7%e  Goods  acquired  otherwise  than  from  ike  Ascendants 
noi  subject  to  CoUatunL  —  Whatever  the  children  may  have  ac- 
€]aired  any  other  way  than  from  the  goods  of  their  ascendants, 
'^rhetber  they  have  acquired  it  by  a  testamentary  succession,  or  by 
0U<x:eeding  to  intestates,  or  by  donation,  or  any  liberality  of  other 
persons,  ot  by  their  own  industry,  belongs  entirely  to  themselves, 
is  not  subject  to  collation.^ 


IIL 

2961.  The  Peculiar  Patrimonies  of  the  Son  are  not  subject  to  Col- 

ioHon,  —  The  peculiar  patrimonies  which  have  been  mentioned  in 

'tbe  third  artide  of  the  second  section  of  the  second  title  are  the 

proper  goods  of  the  son  who  is  still  under  his  father's  power,  which 

Slot  being  descended  to  him  from  his  father,  or  other  ascendant,  are 

not  subject  to  collation.     And  seeing  these  sorts  of  goods  belong 

absolutely  to  the  son,  that  his  father  has  not  so  much  as  the 

and  profits  of  them,  it  would  not  be  just  that  the  coheir  should 

liave  any  share  in  them.®    But  that  which  a  son  who  is  still  under 

bis  father^  authority  may  have  gained,  by  his  management  and 

administration  of  some  goods  which  the  father  had  intrusted  him 

^vritii,  belongs  properly  to  the  father,  and  is  subject  to  collation.^ 

IV. 

S962.  T%e  Son  does  not  bring  in  that  which  the  Father  was  bound 
**>  give  him.  —  K  a  father  had  been  required  by  a  testament,  or 
^^lier  disposition  of  any  person,  to  give  to  his  son  a  sum  of  money, 
^*  «ome  other  thing ;  that  which  the  son  possesses  under  this  title 
^^onld  not  be  subject  to  be  brought  into  the  succession  of  his  fa- 
^^ ;  because  it  would  not  be  to  the  father's  bounty  that  the  son 
^^ed  this  thing.* 

V. 

2963,  The  Expenses  of  Education  are  not  brought  in.  —  The  chil- 

r^*^,  or  other  descendants,  succeeding  to  the  inheritance  of  their 

^her,  or  mother,  or  other  ascendant,  do  not  bring  in  that  which 

^^   been  laid  out  upon  their  studies,  or  in  other  expenses  which 

See  the  fint  article  of  the  second  lection,  In  what  Manner  Fathen  succeed. 
^    Z.\,S  l^^D.ikcoUai.bon.;  —  l.tdt.  C.eod. 

X.  12,  C  die  ooOat.    See  the  fint  and  seventeenth  articles  of  the  second  section  of  the 

HdtiUe. 

L,  I,  i  19,  D.  de  ooUat, 
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3ir  education  may  have  required.     For  these  sorts  of  expenses 
€  what  parents  are  bound  to  lay  out  upon  their  childrexii  and  ar^ 
8  it  were  a  debt  which  they  ought  to  acquit' 

VL 

2964.  T%e  nings  given  to  one  of  the  Children^  as  an  Advamiage 
over  and  above  tahat  the  otiters  have^  are  not  subject  to  CoUaiian,'^ 
The  things  given  to  children,  or  other  descendants,  that  they  may 
have  what  is  so  given  as  an  advantage  over  and  above  what  the 
other  children  their  coheirs  have,  are  not  brought  into  the  mass  of 
the  inheritance  collated,  if  it  is  evident  that  it  was  the  express  will 
of  the  donor,  that  what  he  gave  should  remain  with  the  donee  as 
an  advantage  over  and  above  his  equal  share  with  the  rest  of  the 
heirs,  or  that  it  should  not  be  subject  to  collation.'  But  if^  upon 
a  computation  of  the  thing  given  as  an  advancement  to  a  child, 
together  with  the  goods  which  remain  in  the  inheritance,  it  should 
be  found  that  the  other  children  had  not  their  legitime,  or  child's 
part  of  the  whole,  the  donee  would  be  obliged  in  this  case  to  bring 
into  the  mass  of  the  goods  so  much  as  to  make  up  the  legitime, 
or  child's  part,  of  the  others,  even  although  he  should  be  willing  to 
content  himself  with  the  gift,  and  to  renounce  the  inheritance.^ 

VIL 

2%/).  Doirries  and  Donations  in  Favor  of  Marriage  are  bro9igU 
into  the  Mass  of  the  Goods.  —  Whatever  a  father,  mother,  or  ottier 
asi*ondanti»,  whether  they  be  by  the  fathers  or  mother's  side,  c 
both  sexes,  give  to  their  childn^i  or  other  descendants,  on  oocasic 
of  their  marriages,  whether  it  be  to  a  son  as  a  settlement  upr 
hini  ill  favor  of  his  marriage,  or  to  a  daughter  for  her  marris 
portion,  or  otherwise,  aceonling  to  the  ditl'erent  uses  of  donati' 
of  this  kind,  is  subject  to  eollation.     Thus  ehildren,  sons  or  dar 
ters,  suoeeediiig  to  the  inheritaiu-e  of  an  ascendant  from  w^ 
they  had  received  such  like  liberalities,  ought  to  bring  them 
the  ma;$s  of  the  gooiis  of  the  inheritance.* 

^  L,  50,  D.fhm.  fTX'isc. 

^  y>W.  18.  c.  6.     If  there  were  a  donaticn  or  other  disposition  which  shoald  c 
jrift  a.<  an  advantapp  to  one  child  over  and  ahove  what  the  others  shoald  hare 
shaiv*.  this  hare  exprv&>ion  of  givinjj  that  1»t  way  of  preference  or  distinctio 
child  would  make  the  collation  to  ceas*.     For  otherwise,  if  the  child  wer«  i 
brin^  it  in  and  share  it  with  the  others  it  would  be  no  partii  ular  adraniage  f 
child. 

**  .V.M-.  92,  c.  I.     See  the  fonnh  and  fifth  anio'.o*  of  the  :h;nl  section  of  the  . 

»  L.  \7,  C.  Je  aV<vjr.    AlthoUtrh  this  text  makci  mention  onlj  of  the  tiioo 
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2966.  CblbaUm  of  the  Dower  when  the  Husband  is  Insolvent  — 
a  daughter,  having  been  endowed  by  her  father,  mother,  or  other 
dant,  should  come  to  inherit  to  him,  and  her  husband,  who 
received  and  squandered  away  her  marriage  portion,  should 
to   be   insolvent,   she   would  nevertheless  be  obliged  to 
it  in  the  mass  of  the  goods  to  be  divided  between  her  and 
-t-he    other  heirs,  if  by  the  circumstance  this  loss  may  be  imputed 
her ;  as  if  she  had  neglected  to  secure  herself  by  a  separation  of 
or  to  take  other  precautions  for  the  security  of  her  marriage 
portion.^    But  if  nothing  can  be  laid  to  her  charge,  as  if  she  was 
^  minor,  and  the  said  loss  had  happened  through  the  fault  of  the 
f>enon  who  had  given  the  marriage  portion,  her  father,  for  exam- 
fste,  €x  her  grandfather  by  the  father's  side,  who,  in  default  of  the 
^kther,  who  was  either  dead,  or  absent,  or  interdicted,  or  in  a  state 
€A  madness,  being  obliged  to  endow  his  granddaughter,  had  paid 
'tht  portion  to  the  husband  whose  insolvency  was  apparent,  or  at 
Icist  much  to  be  feared,  she  might  be  discharged  from  this  coUa- 
ticm,  according  to  the  circumstances,  by  bringing  in  only  the  action 
fer  the  restitution  of  the  marriage  portion,  against  the  husband  or 
lus  heirs."*    But  if  it  was  the  grandfather  by  the  mother's  side,  or 
other  ascendant,  who,  not  being  under  any  obligation  to  endow  the 
young  woman,  had  given  her  a  sum  of  money  for  her  portion  out 
of  mere  liberality,  she  being  either  of  age,  or  under  the  tuition  of 
father,  mother,  or  of  a  tutor,  the  loss  of  this  portion,  although 
donor  had  paid  it  to  the  husband  when  insolvent,  w^ould  not 
her  from  the  obligation  of  accounting  for  it  to  her  coheirs,  if 
would  succeed  as  heir  to  the  donor  who  gave  her  the  said  por- 
tion.   For  this  loss  would  be  a  casualty  which  could  not  be  im- 
poted  either  to  the  donor  or  to  his  heirs. 


^        -^  jet  it  is  the  lame  thing  in  testunentaiy  saccMsions.   Most  we  comprehend  under 
^^'^itief  in  favor  of  marriage  which  are  subject  to  collation,  that  which  a  father,  a  moth- 

*  ^v  other  ascendant,  makes  a  present  of  to  his  son,  or  his  daughter-in-law,  to  his  daugh- 

»  <^  his  son-in-law,  such  as  is  mentioned  in  this  law,  the  expenses  of  the  wedding,  the 
^^'^^ng  clothes,  the  wife's  paraphernalia,  or  other  presents  according  to  custom  ?  There 
^^   *ome  customs  in  France  which  direct  these  sorts  of  presents  to  be  brought  in,  and 

^»^  which  exempt  them  from  the  collation.     Thus  we  ought  to  judge  of  this  matter 
rr'^'^^ding  to  the  usage  of  the  place,  if  there  is  any,  or  according  to  the  circumstances  of 

I  Quality  of  the  persons,  of  the  nature  of  the  presents,  and  of  their  value. 
Acw.  97,  c.  6. 
Z>.  c.  6,  §  1.    We  have  eodeavoored  to  form  this  article  upon  such  part  of  the  text 

*^ecj  with  our  usage. 

Vol.  ii.  22 
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IX. 

2967.  AU  other  Donations  are  brought  tnio  the  Mass  of  the  M 
heritance.  —  Besides  the  donations  in  favor  of  marriage,  and  th^ 
marriage  portions  of  daughters,  all  other  donations  made  by  a  & 
ther,  mother,  or  other  ascendant,  to  a  son,  or  a  daughter,  or  othe 
descendant,  married  or  unmarried,  ought  to  be  brought  into  the 
succession,  whether  the  deceased  made  a  testament  or  died  in- 
testate, unless  the  donee  has  been  discharged  from  the  collation  by 
the  donor,  as  has  been  said  in  the  sixth  article.  And  although 
the  collation  be  not  enjoined  by  the  testament,  when  there  is  one, 
yet  the  donee  is  nevertheless  obliged  to  it"* 

X. 

2968.  Whatever  may  be  reckoned  as  a  Part  of  the  Legitime^  m 
ChiUPs  Partj  ought  be  brought  in.  —  All  that  the  children  and  otbo 
descendants  have  received  from  their  father,  mother,  or  other  a» 
cendants,  which  might  be  reckoned  to  them  as  part  of  their  l^ji* 
time,  or  child's  part,  is  subject  to  collation.  Thus,  the  moneyt 
which  have  been  laid  out  on  the  purchase  of  some  office  for  one 
of  the  children,  and  other  such  like  liberalities,  ought  to  be  brougfal 
into  the  mass  of  the  inheritance.  For  otherwise  these  bountief 
would  be  advantages  which  would  destroy  the  equality  amonj 
the  children.® 

XL 

2969.  TTie  Collation  is  due,  whether  the  Deceased  left  behind  hin 
a  Testament^  or  died  Intestate. —  As  the  collation  which  the  chil 
dren  and  other  descendants  who  succeed  to  their  father,  mother 
or  other  ascendants,  owe  reciprocally  to  one  another,  is  equally 
due,  whether  the  ascendant  to  whom  they  succeed  has  enjoine< 
it  by  some  disposition,  or  whether  he  has  given  no  orders  abou 
it ;  so  it  is  the  same  thing  with  respect  to  the  collation,  whethe 
the  donor  has  left  behind  him  a  testament,  or  died  intestate ;  anc 
it  is  likewise  indifferent  whether,  when  there  is  a  testament,  thi 
collation  is  enjoined  by  it,  or  whether  it  makes  no  mention  at  al 
of  it     For  it  is  only  the  express  will  of  the  donor  that  can  free 


•*  Nov.  18,  c.  6.  See  the  eleventh  article.  L.  13,  C.  de  coilat. ;  —  /.  penult.  C./cun.  ereuc 
Seeing  this  law  speaks  of  donations  without  distinction,  and  exempts  from  the  coUatioi 
only  him  who  renoances  the  inheritance,  it  follows  that,  on  the  contrary,  he  who  does  do 
renounce  is  bound  to  bring  in  all  sorts  of  donations. 

•  L.  20,  C.  de  coUat. 
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Om^  donee  from  bringing  in  the  gifti^     And  if  a  testator  has  omit- 
to  direct  in  his  testament  the  collation  of  the  donations  which 
had  made  before,  the  law  supplies  that  omission,  and  presumes 
tkM,^mi  he  bad  forgotten  the  donations  which  are  subject  to  collation.^ 

XIL 

2970.  Tlie  Daughter  brings  into  the  Succession  of  the  Father  the 
given  her  by  the  Grandfather  on  the  Father's  Side.  —  If  the 

indfather  by  the  father's  side  had  endowed  his  granddaughter, 
tkm^  father  being  alive,  and  after  the  death  of  this  grandfather  the 
(J^-^her  who  had  survived  him  had  left  together  with  this  daugh- 
other  children,  or  grandchildren,  who  were  to  succeed  to  him 
hid  heirs,  she  would  be  obliged  to  bring  into  the  inheritance  of 
^r  father  the  portion  which  the  grandfather  had  given  her.  For 
iing  it  was  the  duty  of  the  father  to  endow  his  daughter,  it  was 
Tor  him  that  the  grandfather  gave  her  her  marriage  portion.  So 
^batit  was  the  same  thing  as  if  the  father  had  given  the  portion 
out  of  his  own  estate.  Which  makes  the  said  portion  to  be  sub- 
ject to  collation,  that  the  other  children,  who  are  heirs  to  their 
father,  may  have  a  share  in  it.' 

Remarks  on  the  Preceding  Article. 

2971.  Although  the  law  cited  speaks  only  of  the  right  of  rever- 
sion of  this  marriage  portion  in  favor  of  the  father,  yet  we  have 
bought  proper  to  draw  from  thence  the  rule  explained  in  this  ar- 
ticle for  the  collation,  and  that  upon  two  considerations.     One  is, 
that  this  law,  being  placed  under  the  title  of  collation,  we  may 
^^nclude  from  thence  that  it  has  been  put  there  with  this  view, 
that  the  collation  is  due  in  this  case.     The  other  is,  that  the  same 
equity  which  makes  us  to  consider  the  marriage  portion  given  by 
^hc  grandfather  as  if  it  were  given  by  the  father,  in  order  to  give 
^  the  father  the  right  of  reversion  of  this  portion,  as  having  pro- 
**^ed   from    himself,  demands  likewise   that  the  same    portion 
'hoiJd  be  brought  into  the  father's  inheritance,  since  we  ought  to 
^^^k  npon  it  as  having  proceeded  from  the  father,  and  that  if  he 
°^  survived  her,  the  reversion  of  this  portion  would  have  aug- 
niented  his  succession.     And  besides,  seeing  this  daughter  finds 
^^  her  father's  succession  that  of  her  grandfather,  it  is  just  likewise, 
^^  ^his  reason,  that  this  portion  should  be  brought  into  it.     Thus, 

•*  Abe.  18,  c.  6.  *l  Nov.  18,  c.  6.  ^  L.  6,  D.  de  coUat. 
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as  we  have  put  down  the  rule  drawn  from  this  law  for  the  right  o/ 
reversion  among  the  other  rules  of  this  matter,^  the  same  reaaoo 
has  induced  us  to  set  down  here  such  another  rule  for  the  right  d 
collation. 

2972.  It  seems  to  follow  from  the  rule  explained  in  this  artide, 
that  if  a  grandfather  had  made  any  present  to  his  grandchildieD, 
their  father  being  alive,  who  afterwards  succeeded  to  the  grand- 
father, he  ought  to  bring  into  the  grandfather's  succession  the 
presents  which  had  been  made  to  his  children.  And  it  is  so  reg- 
ulated by  the  customs  of  some  places,  which  have  likewise  direct 
ed  that  the  grandson  succeeding  to  his  grandfather  by  refxesen- 
tation  of  his  deceased  father  should  bring  into  the  mass  of  the 
goods  that  which  the  said  grandfather  had  given  to  his  fatbor 
Which  is  founded  upon  this,  that,  as  this  son  succeeds  to  the 
grandfather  in  the  place  of  his  father,  it  is  but  just  that  he  shook) 
bring  in  what  his  father  would  have  been  obliged  to  do  if  he  had 
sucx^eeded ;  and,  in  general,  it  is  equitable  in  all  cases  that  the 
equality  which  is  the  foundation  of  the  right  of  collation  should  be 
observed  among  all  the  descendants  who  are  to  share  the  snooes' 
sions  of  their  ascendants.^ 

XIII. 

2973.  The  Things  which  have  perished  without  the  FomU  ofilm 

Donee  are  not  brought  in,  —  If  the  things  that  were  given  ha 
perished  without  the  fault  of  the  donee,  whether  it  be  after  or  b-* 
fore  the  succession  was  open,  he  would  not  be  bound  to  bring  ^ 
their  value.  For  whatever  perishes  in  such  a  manner  that  thelo. 
thereof  cannot  be  imputed  to  the  act  of  any  person,  the  loss  fal 
upon  the  owner  of  it,  and  upon  all  those  who  have  any  right  in  il 
And  as  to  the  profits  which  the  donee  may  have  reaped  from  tb 
things  which  were  given  him,  those  which  he  had  made  before  the 
succession  was  open  belonged  entirely  to  himself,  and  were  no 
part  of  the  inheritance.  But  if  the  thing  did  not  perish  till  after 
the  succession  was  open,  then  the  profits  which  had  been  made 
after  the  succession  was  open  would  be  considered  as  a  part  of  the 
succession,  and  subject  to  collation.  And,  in  general,  the  children 
that  are  coheirs  to  their  ascendants  ought  to  bring  into  the  mass 
of  the  inheritance  reciprocally,  for  the  benefit  of  one  another,  al! 

'  See  the  sixth  article  of  the  third  section  of  the  second  title  of  this  second  book. 
^  See  the  close  of  the  following  article. 
•  L.  2,  ^  2,  D.  de  coUiU. 
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that  leaaon  and  equity  can  demand  for  making  their  condition  as 
equal  as  is  possible.^ 

XIV. 

2974*  What  is  consumed  by  Use  ought  to  be  brought  in.  —  We 

must  not  comprehend  in  the  number  of  things  perished,  which 

have  been  mentioned  in  the  foregoing  article,  those  which  perish 

by  casualtiesi  such  as  a  house  by  jfire,  a  land  or  tenement  carried 

away  by  a  flood  or  inundation,  movables  taken  away  by  robbery. 

Bat  we  ought  not  to  place  in  this  rank  the  things  which  perish  by 

their  own  nature,  such  as  cattle ;  or  those  which  are  consumed  by 

their  use,  such  as  money,  com,  liquor.     For  although  these  things 

wan  not  in  being  when  the  case  of  their  collation  happens,  yet  the 

donee  is  nevertheless  bound  to  bring  in  their  value,  because  the 

ddivery  which  had  been  made  of  them  to  him  had  given  him  all 

'iibe  vse  that  could  be  made  of  them.^ 

GENERAL  Remark* 

2975.  It  is  not  proper  to  enlarge  here  on  the  several  questions 
^hich  may  arise  from  this  matter  of  collation ;  for  besides  that 
tliese  questions  are  not  contained  in  the  laws,  they  are  not  within 
tbe  design  of  this  book.  It  suffices  here  to  lay  down  the  principles 
on  which  the  decisions  of  those  questions  which  have  not  their 
proper  rules  in  the  customs  do  depend.  And  whereas  the  variety 
of  questions  would  only  serve  to  confound  and  perplex  the  reader, 
ttie  bare  view  of  the  principles,  rightly  understood,  gives  all  the 
%ht  that  is  necessary  for  all  sorts  of  difficulties. 

^*  §  2.    See  the  sixth  article  of  the  first  section. 

^tiis  is  a  conseqaence  of  the  nature  of  those  sorts  of  things. 
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BOOK  III. 


OF    TESTAMENTARY    SUCCESSIONS. 


2976.  The  general  reflections  which  might  be  made  here  on  the 
subject-matter  of  testamentary  successions,  before  we  enter  on  the 
particular  detail  thereof,  having  been  necessary,  and  more  property 
set  down,  in  another  place,  it  is  not  proper  to  repeat  any  of  them 
here ;  and  it  is  sufficient  to  advertise  the  reader,  that  he  may  see 
on  this  subject  what  has  been  said  of  it  in  the  foregoing  preface.* 

2977.  Neither  is  it  proper  to  repeat  here  what  has  been  said  in 
the  preamble  of  the  second  book,  to  give  an  account  why  we  have 
thought  it  fitting  to  treat  of  the  succession  to  intestates  before  the 
testamentary  successions,  although  these  are  explained  in  the  first- 
place  in  the  Roman  law. 


TITLE    I. 


OF  TESTAMENTS. 


2978.  In  the  Roman  law,  and  in  the  provinces  of  France  which 
are  governed  by  the  written  law,  the  name  of  testament  in  the 
proper  signification  of  it,  is  applied  only  to  dispositions  which 
contain  the  institution  and  appointment  of  an  heir  or  executor; 
and  all  the  other  dispositions,  in  which  there  is  no  heir  or  executor 
named,  are  called  codicils^  or  donatioiu  made  in  prospect  of  death, 

2979.  According  to  this  distinction  of  testaments  and  codicils, 
or  donations  in  prospect  of  death,  there  ought  to  be  no  testaments 

'  See  the  said  preface,  no-  5,  and  the  following. 
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at  all  in  the  provinces  which  are  governed  by  their  customs,  but 
only  codicils,  or  donations  in  prospect  of  death ;  because  in  the 
customs  there  can  be  no  other  heirs  but  those  of  blood,  and  they 
give  only  the  name  of  universal  legatees  to  the  persons  who  suc- 
ceed to  all  the  goods  which  one  has  power  to  dispose  of  by  will. 
But,  nevertheless,  they  do  give  the  name  of  testaments  to  dis- 
positions made  in  view  of  death,  which  contain  only  particular 
legacies ;  and  with  much  more  reason  may  we  give  the  name  of 
testamients  to  the  dispositions  which  name  universal  legatees, 
seeing  they  are  bound  for  the  charges  in  proportion  to  the  share 
which  they  have  of  the  goods,  in  the  same  manner  as  if  they  were 
heirs  or  executors,  and  that  they  may  even  have  all  the  goods  in 
the  customs  where  the  testator  is  at  liberty  to  dispose  of  all  his 
acquests,  and  of  all  his  movables,  if  the  testator  were  a  person 
whose  estate  consisted  wholly  of  goods  of  these  two  kinds,  and 
who  had  no  estate  of  inheritance  which  came  to  him  by  descent 
from  his  ancestors. 

2980.  We  make  here  this  remark,  to  advertise  the  reader  that 
ire  shall,  in  the  sequel  of  this  work,  use  the  word  testament  both* 
in  the  one  and  the  other  of  these  two  senses,  which  comprehend 
lU  the  dispositions  that  are  made  in  view  of  death ;  but  we  shall 
do  it  in  such  a  manner,  that  it  will  be  easy  to  distinguish  in  each 
place  whether  it  ought  to  be  understood  either  barely  of  dispo- 
sitions which  contain  the  institution  of  an  executor,  or  only  of 
the  others. 

298L  We  have  not  inserted  in  this  title  that  rule  of  the  Roman 

1&^  that  the  power  of  making  a  testament  is  part  of  the  public 

la."^.*    For,  besides  that  in  all  the  customs  it  is  on  the  contrary 

"^ceived  as  the  universal,  and  as  it  were  public  law,  that  no  one 

make  a  testament,  that  is,  an  institution  of  an  heir  or  execu- 

;  we  ascribe,  properly  speaking,  this  character  of  public  law 

^^^y  to  what  relates  to  matters  in  which  the  public  has  an  interest, 

^'^^h  as  matters  belonging  to  the  exchequer,  matters  criminal,  and 

*^**^^fs  of  the  like  nature.^     And  although  it  be  true,  that,  the 

P^^^er  of  making  a  testament  being  established  and  regulated  by 

^^  laws  which  make  one  of  the  principal  parts  of  the  universsil 

^^^«r  of  human  society,  it  may  be  said  in  this  sense,  that  the 

*^^*^cr  of  making  a  testament  is  part  of  the  public  law ;  yet  the 

/^.  3,  Z>.  qtd  tai./ac,  po$t. 

8ce  tbe  fourteenth  chapter  of  the  TVeatiae  ofLcan^  no.  27. 
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nature  of  testaments  is  not  thereby  distmgnished  firom  thai  of 
many  other  matters,  which  are  as  much  or  more  necessary  in  this 
order  of  society  than  testaments ;  such  as  several  aorta  of  cGfv^ 
nants,  guardianships,  and  others,  the  use  of  which  is  estahliahed 
and  regulated  by  the  laws.  Thus,  testaments  are  po  mate  a  part 
of  the  public  law  than  guardianships  and  other  matters;  uiiImb 
that  any  one  should  think  that  it  might  be  said  that  testaments 
were  in  another  sense  part  of  the  public  law  under  the  Roman 
law,  because  at  first  people  were  allowed  to  make  their  testa- 
ments in  the  public  assemblies.^  But  it  does  not  seem  as  if  this 
were  the  reason  why  it  is  said  in  the  Roman  law,  that  testaments 
are  part  of  the  public  law,  because  there  were  other  ways  of  mak- 
ing one's  testament  in  private,  even  whilst  that  other  way  waa  in 
use. 


SECTION    I. 

OF  THE  NATURE  OF  TESTAMENTS,  AND  THEIR  KINDS. 

2982.  Testaments  wholly  wriUen  with  the  Testatof^s  Hand. -^  It 
is  fit  to  acquaint  the  reader,  that  he  will  find  nothing  in  this  see- 
tion  concerning  that  kind  of  testaments  which  are  called  holo- 
graph, that  is,  entirely  written  and  signed  with  the  testator's  hand,. 
without  any  witnesses.     For  although  they  have  been  approved 
by  a  novel  of  Theodosius  and  Valentinian,*  and  though  the  prooC" 
of  the  testator's  will  may  be  fully  as  authentic,  or  rather  more,  by 
this  writing,  than  by  his  declaration  before  witnesses ;  yet  since 
the  testaments  written  with  the  testator's  own  hand,  without  wit- 
nesses, are  not  of  universal  usage,  and  are  not  received  in  the  Ro- 
man law  but  with  the  testimony  of  seven  witnesses,  the  testator 
being  dispensed  with  there  only  from  signing  it  with  his  own 
hand,**  we  have  not  thought  proper  to  set  down  here  a  rule  con- 
cerning the  use  of  these  testaments  without  witnesses,  contrary  to 
the  express  provisions  of  the  Roman  law  received  in  many  places. 

2983.  Testaments  of  poor  Country  People.  —  Neither  shall  we 
make  any  mention  in  this  section  of  the  testaments  of  poor  coun- 
try people,  which  are  called  testamenta  rusticorum^  in  which  the 


^  S\,  Inst,  detest,  oni  *  Nov,  2,  ^  1,  <2e  tatam. 

^  L.  28J  1,  C.detestam. 
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lawv  diqpeiue  with  the  exact  observance  of  the  formalitiee,  ag. 
appears  bj  the  last  law,  CchL  de  testam,  For  as  the  privilege 
which  that  law  gives  for  these  sorts  of  testaments  is  only  to  dis> 
peiMe  with  the  number  of  seven  witnesses,  in  the  places  where  so 
many  persons  cannot  be  found  who  know  how  to  write  their 
■amea,  and  to  make  the  number  of  five  witnesses  sufficient  in  this 
case ;  so  thia  privilege  seems  altogether  useless,  according  to  our 
oaage  in  France,  which  requires  the  presence  of  a  public  notary 
with  witnesses,  and  where  it  is  not  necessary  that  the  witnesses 
be  persons  who  can  write.  But  there  is  seldom  want  of  such 
witnesses  in  a  place  where  there  are  public  notaries. 

2984.  Testaments  among  Children.  —  There  is  likewise  another 
kind  of  testaments,  which  we  have  thought  fit  to  leave  out  in  this 
section,  which  is  that  of  testaments  among  children,  that  is  to  say, 
dispositions  which  a  father  makes  among  his  children,  whether  by 
way  of  testament,  or  by  way  of  partition.     This  kind  of  testa- 
ments is  distinguished  from  all  the  others  for  this  reason,  because 
such  wills  were  so  favorable  in  the  Roman  law,  that,  in  whatever 
manner  a  father  explained  his  intention  of  dividing  his  estate 
among  his  children ;  whether  by  a  testament  begun  and  not  fin- 
ished, sive  cteptum^  neque  impletum  testamenlum^  or  by  a  letter,  sive 
per  epistolam^  or  by  any  other  witing  whatsoever,  sive  quocunque 
aHo  modo  scripturce^  quibuscunque  verbis  vel  indiciis  inveniantur  re- 
UcUe  ;  this  will,  although  ever  so  imperfect  and  void  of  form,  was 
nevertheless  to  be  executed.®     This  seems  to  proceed  from  the 
^nie  spirit  of  the  Roman  law,  which  gave  fathers  such  an  abso- 
lute authority  over  their  children,  that  at  first  they  had  power  to 
^Sisinherit  them  without  any  cause,  as  has  been  observed  in  another 
fdmoe.^    This  license  given  to  fathers,  in  making  their  wills  among 
%lieir  children,  does  not  seem  to  be  founded  on  the  favor  of  the 
^^ildren's  interest,  since,  on  the  contrary,  it  is  the  common  interest 
^Df  the   children  that  their  fathers   should   preserve  the   natural 
^equality  among  them.     Thus,  the  consideration  of  the  children  is 
^Mvt  a  motive  that  renders  the  wills  of  parents  favorable,  when  they 
greater  advantages  to  some  of  their  children  than  to  the  oth- 
And  if  this  favor  of  the  children  were  to  be  considered  in 
"the  difficulties  that  arise  concerning  wills  made  by  fathers  among 
iheir  children,  it  would  help  rather  to  annul  them,  if  they  are  de- 


*  F.  U.  16,  SI,  Hlvh.  a/am.  ercUc.  ;  —  l.  21,  S  1,  C.  de  testam. 
'  Bee  the  pttbct  U>  this  second  part,  no.  7. 
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fective  in  point  of  form,  than  to  supply  the  want  of  formalities,  in 
order  to  make  them  valid,  when  they  destroy  that  equality  which 
is  to  preserve  union  among  brothers. 

2985.  This  excessive  license  in  the  imperfect  wills  of  fathers 
among  their  children  was  restrained  by  Justinian,  who  by  his  18Ui 
novel,  c  7,  ordains  that  they  should  be  signed  either  by  the  fatheri 
or  by  the  children.  And  by  his  107th  novel  he  added  that  the 
father  should  write  with  his  own  hand  the  date  and  the  names  of 
his  children ;  and  that  he  should  likewise  set  down  with  his  own 
hand,  at  length,  and  not  in  numbers  or  ciphers,  the  portions  which 
he  should  regulate  for  every  one.  But  although  it  seems  that  all 
these  precautions  ought  to  suffice  to  make  these  testaments  valid, 
even  without  witnesses ;  yet  many  interpreters  have  been  of  opinion 
that  none  of  these  laws  dispense  with  the  necessity  of  witnesses. 
And  he  that  is  reckoned  the  most  able  of  the  said  interpreters,  be- 
ing consulted  in  a  question  concerning  the  validity  of  a  father's 
testament  among  his  children,  was  of  opinion,  that  the  number  of 
witnesses  was  necessary ;  and  that  all  testaments  of  fathers  among 
theii;  children,  without  this  formality,  were  null ;  and  gives  parties 
ular  answers  to  all  the  laws  above  mentioned,  to  show  that  none 
of  them  dispense  with  this  formality. 

2986.  It  is  upon  these  considerations,  that  although  the  use  of 
these  testaments  or  partitions  among  children  is  received  in  some 
provinces,  and  that  they  are  there  approved  of,  although  they  want 
the  formalities,  yet,  seeing  this  is  not  a  universal  usage,  we  have 
not  thought  proper  to  lay  it  down  here  as  a  general  rule,  that  the 
imperfect  and  unformed  will  of  a  father  among  his  children  ought 
to  subsist :  for  this  would  be  a  law  too  uncertain  and  undeter- 
mined, since  it  would  leave  fathers  at  liberty  to  dispense  with  all 
sorts  of  formalities  in  their  testaments,  so  as  that  there  could  be 
no  testament  so  imperfect,  but  what  would  be  made  valid  in  this 
manner,  if  we  should  give  to  the  words  of  these  laws  the  indefi- 
nite extent  which  they  seem  to  have,  and  which  does  noways 
agree  with  the  character  of  plainness  and  clearness  that  is  neces- 
sary to  make  rules  certain  and  fixed  as  they  ought  to  be.  So  that 
it  is  to  be  wished  that  there  were,  in  relation  to  this  matter,  some 
fixed  rules,  which  might  either  subject  these  testaments  to  the 
formalities  of  others,  or  regulate  the  formalities  that  cannot  be 
dispensed  with  in  them  ;  as  has  been  done  in  the  customs  of 
some  provinces,  which  have  regulated  the  formalities  of  par- 
titions made    by  fathers   among   their   children.     In   some   cus- 
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tans  these  partitions  are  not  received,  unless  the  children  have 
oonaented  to  them.  Others  require  in  such  partitions  the  pres- 
ence of  a  public  notary,  and  two  witnesses,  as  in  all  other  testa- 
ments ;  it  having  been  judged  necessary,  that  an  act  so  serious, 
and  of  such  importance,  as  a  testament  among  children,  should  be 
made  with  as  much  application  and  exactness  as  a  testament 
which  calls  strangers  to  be  heirs  or  executors ;  but  especially  when 
a  father  will  make  unequal  partitions  among  his  children,  and 
ndien  there  is  less  inconvenience  in  favoring  the  equality  among 
children,  and  in  requiring  in  the  wills  of  fathers  formalities  that 
are  easy,  than  in  approving  without  distinction  the  imperfect  and 
imdigested  wills  of  parents,  which  perhaps  are  only  rude  draughts 
of  what  they  project  in  their  imaginations,  without  coming  to  a 
final  resolution  therein,  and  which  give  occasion  of  strife  and  con- 
tention among  the  children. 

Article  L 

2967.  Defimtian  of  a  Testament.  —  A  testament  is  an  institution 
or  appointment  of  an  heir  or  executor,  made  according  to  the  for- 
malities prescribed  by  law ;  whether  that  together  with  the  said 
institution  there  be  any  other  disposition,  or  that  there  be  nothing 
in  it  besides  the  bare  institution.* 

*  Qdaqae  Teriui  potest  (qois)  hcere  testamentmn ;  at  dicat  Ludos  Titins  mihi  hares 
ia».    L.  1,  §  8,  D.  <fe  hand.  imt. 

TVliinfiiiliiin  est  Toliintatis  nostns  jnsta  sententia  de  eo  quod  quis  post  mortem  smm 
ivi  Tstit.    Zr.  1,  D.  qui  tett./acpo89. 

It  ibUowB  from  the  first  of  these  texts,  that  the  essential  part  of  a  testament  is  the  insti- 
tatioB  of  an  heir  or  executor,  seeing  these  words,  /  wiil  that  tuch  a  one  be  my  heir  or  execu" 
Iv,  «tke  a  testament 

TW  interpreters  are  divided  among  themselres  npon  this  question,  whether  the  defini- 

tftoM  of  a  testament,  as  it  is  set  down  in  the  second  text  here  quoted,  be  so  just  and  exact 

wm  a  definition  ought  to  be.    And  many,  eren  of  those  of  the  greatest  learning  among 

mdertake  the  defence  of  it  against  those  who  saj  it  is  not  exact.    As  to  which  we 

^7  laf ,  that  if  the  authors  of  the  laws  hare  not  always  in  their  definitions  and  in  their 

that  justness  and  exactness  which  logicians  and  mathematicians  hare,  it  is 

that  that  defect  should  be  supplied,  in  order  to  give  to  the  laws  the  natural  sense 

me  clearly  sees  their  intention  does  demand.    But  seeing  we  endeavour  in  this 

to  render  every  thing  intelligible  to  every  reader,  and  to  observe  throughout  the 

^^  i,  as  much  as  we  are  able,  that  exactness ;  we  have  judged  that,  in  order  to  give  the 

'^^  idea  of  a  testament,  and  such  as  may  distinguish  it  from  other  dispositions  made  in 

^'^l^'pect  of  death,  we  ought  to  form  the  definition  of  a  testament  in  the  manner  in  which 

**  «Q«eeived  in  this  article.    For  whereas  the  other  dispositions  are  only  of  a  part  of  the 

5^^^^  it  is  ewentisl  to  the  testament  that  there  be  named  in  it  an  heir  or  executor,  who 

^  ^  universal  successor.    See  the  first  article  of  the  first  section  of  Heirs  and  ExeaOon 

•l5«neral. 

^is  to  be  remarked  on  this  definitioo,  that  it  does  not  agree  with  the  dispositions  which 
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IL 

2988.  T%e  bare  Naming  of  an  Executor  makes  a  TestamemL — Vl 
follows  from  this  definition  of  a  testament,  Aat  it  oomprdbeadt 
two  essential  characters  necessary  to  be  distinguished.  One  is, 
that  it  contains  the  disposal  of  all  the  testator's  goods ;  and  Ike 
other  is,  that  it  is  a  disposition  made  in  view  of  death,  which  may 
be  revoked*^  We  shall  explain  in  the  two  foUowiiig  articles  the 
otiects  of  these  two  characters,  and  in  what  manner  they  are  oom- 
prehended  in  the  definition  explained  in  the  first  article. 

UL 

S989.  Tke  Testamenl  implies  the  Disposal  of  all  ike  OooiM.^ 
Since  it  is  essential  to  a  testament  that  it  contain  the  institutioB 
of  an  heir  or  executor,  and  that  the  heir  or  executor  is  unirenal 
successor  of  all  the  goods  that  are  not  particulariy  bequeathed, 
every  testament  implies  the  disposal  of  all  the  goods ;  whether  it 
be  that  the  whole  is  left  to  the  heirs  or  executors,  or  that  others 
are  to  have  a  share  with  them :  which  makes  no  alteration  in  the 
nature  of  a  testament ;  and  all  the  different  dispositions  that  may- 
happen  to  be  in  it  make  only  one  acc  which  contains  a  dedaiatioia 
of  the  ted^tator  s  will,  as  to  the  disposal  of  ail  the  goods  which  he 
5hall  happen  to  leave  behind  him.* 

IV. 

0^^\  TSf  TrsUmtni  iwi  i:s  Eftct  oaJ*  *%r  O/  Decik  of  He 
TV .<;,;;, >^. —  Tho  :e^*:u:r.e:i:  is  a  di^jv^irioa  r^ade  on  occasion  of 
v!en:h.  :hAt  :5^  '.r.Avio  in  :ho  \-:t"^-  :ha:  the  person  who  disposes  of 
his  Cvvv:s  by  tt-^tAr.u':::  has  v^:*  "r.:s  owr.  oeaih.  in  J  \^~l:h  design  that 
h:^^  \i:s;x^s:::^^:^  shal.  ::o;  haw  i:?  e:i:v:  Till  after  his  death  :  for  it  is 
or.S'  bv  :h:s  viraih  :ha:  the  h^-ir  »>t  exfv-:itv>c  has  his  rlsht.  FVom 
\vhe:>v'V  :t  :o.l\^w^  that*  th^  tc^raiv.eut  hivir.*:  no  eSecx  tifl  the 
d<^th  vX  th*  rrt^t^Ator*  h-e  :s  alv^^^vs  a:  Lr^rr^r  to  revoke  ii,  and 
e:th^  to  v-^.ar,ir*  :t  hy  r.taVlri:  jtr^.^t.vr,  cr  to  if^Trv^y  it  quite  by 
sv^nvv^r^  :;•  v*-.th.-*.:t  r.-.ai.::*^  a:*,:thrrr,  "Ti-Sw -ahtn  there  hap- 
;>«:  TO  Sr  s»f  TWTJu  Tit"'s:rA;vrfr.Ts  oc  coe  anji  Th?»f  saz^e  person,  it  is 
A.'xfc-av^^   tSf  JasT  T^aT  oc^t  to    sc^i^sis*-:.  fj.«-rc  m  so  far  as 


Mi-Mr  ft  ti^»  Ziiit^  ioir  .■luaiic  tir««r  /taur  ^4:u!^  n  Hit  nuanizt>  m&r  an  Iks^  of 


TIT.  !•  nta  I.]  TBSTAMBNTS.  365 

list  testament  Bhoold  ratify  and  confirm  the  dispositions  of  the 
ioraier.^ 

2991.  The  Heir  of  Blood  is  Testamentary  Heify  if  he  is  insti- 
Med.  —  Although  the  testator  name  no  other  heir  or  executor,  but 
the  person  who  ought  to  succeed  to  him,  if  he  died  intestate ;  yet, 
if  be  accepts  the  inheritance  or  succession,  he  shall  be  testa^ 
xnentary  heir,  and  bound  in  this  quality  to  discharge  the  legacies, 
and  all  the  other  charges  imposed  by  the  testament;"  for  it  is 
only  by  this  title  that  he  enjoys  a  succession  which  the  testator 
might  have  left  to  others  if  he  had  pleased. 

VI. 

2992.  The  Testament  ought  to  contain  the  Institution  of  an  Heir 
^Executor. —  Dispositions  made  in  view  of  death,  which  do  not 
contain  the  institution  of  an  heir  or  executor,  are  not  properly 
Testaments,  but  codicils  or  donations  because  of  death.' 

VIL 

2993.  The  WxU  of  the  Testator  is  in  Place  of  a  Law.  — It  fol- 
«>^rs  firom  the  liberty  which  the  laws  give  to  persons  to  dispose  of 
^^ir  effects  by  a  testament,  that  all  the  wills  of  a  testator,  whether 
^t  t>e  in  what  relates  to  the  appointment  of  an  heir  or  executor,  or 
ui«  other  particular  dispositions  which  he  may  have  made,  are  in 
place  of  laws  both  to  the  executor,  if  he  accepts  of  the  succes- 
and  also  to  the  legatees,  if  they  accept  their  legacies ;  >  but 
**^ia  is  to  be  understood  with  this  reverse,  that  the  testator  has 
^•^lained  nothing  contrary  to  law  or  good  manners.^     For  with 

De  eo  quod  quia  post  mortem  saam  fieri  relit    L.  1,  Z>.  qui  test.fac.  poss.    Prias  tea- 

tarn  nuDpitor  com  pofiterius  rite  perfcctum  est    L.  2,  D.  de  inj.  rapt.  irr.  fact.  test. 

m  enim  est  voluntiis  deftincti  asqae  ad  vit»  supremam  exitam.    L.  17,  D.  de 

vd  trunif.  leg.    Although  this  last  text  does  not,  strictlj  speaking,  relate  to  what  is 

hi  this  article,  jet  nerertheless  it  may  be  applied  to  it. 

See,  toaehing  the  nature  of  dispositions  because  of  death,  what  has  been  said  of  that 

in  the  preftmble  of  the  title  of  Donations  that  have  their  effect  in  the  lifetime  of  the 


*  See  the  lerenteenth  article  of  the  fifth  section,  and  the  texts  which  are  there  quoted. 

^  S%  ImM.  de  oodidU. 

i  L.\90,D.de  verb,  signif. ;  —  Insi.  de  leg.  Falcid. ;  —  Nov.  22,  c.  2. 

^  L.  55,  D.  de  Ugat.  1 ;  —/.  13,  D.  de  testam. ;  — /.  15,  D.  de  condit.  inetit.  This  indefi- 
Ubertj  of  testators  is  naturally  restrained  within  the  bounds  of  what  is  not  contrary 
lo  law,  •■  if  said  in  the  article ;  and  a  testator  can  ordain  nothing  that  is  contrary  to  the 
diipoMtion  and  ^irit  of  any  law.    Thua,  he  cannot  prohibit  his  heirs  or  executors  from 

VOL.  II.  23 
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respect  to  the  testator,  his  dispositions  have  the  anthoriiy  of  dM 
lav^,  v^hich  permits  him  to  make  them  ;  and  as  to  those  vlio  re 
ceive  any  benefit  by  a  testament,  their  acceptance  of  it  engage 
them  to  the  charges  which  it  may  contain,  in  the  same  manner  t 
if  they  had  treated  with  the  testator,  he  leaving  to  them  his  eslat 
upon  the  conditions,  and  with  the  charges,  which  he  has  ei 
plained,  and  they  accepting  the  estate  with  those  charges  ;  and  ii 
the  same  manner  likewise  as  if  they  had  treated  with  the  penon 
to  whom  the  testator  engages  them.^ 

VIIL 

2994.  The  Testament  ought  to  depend  an  the  Witt  of  no  oiki 
Person  but  the  Testator.  —  Since  the  dispositions  of  a  testamei 
have  their  effect  by  the  will  of  the  testator,  which  is  in  place  of 
law,  it  is  only  firom  this  will  that  they  have  their  force.  And 
a  testator,  instead  of  choosing  and  naming  his  heir  or  execntc 
himself,  had  said  in  his  testament  that  his  will  was  that  such 
one  should  be  his  heir  or  executor,  whom  a  certain  person,  wfaoi 
he  should  name^  should  choose  and  call  to  his  succession  ;  this  ii 
stitution  would  be  lame,  and  have  no  effect  For  it  would  wai 
the  character  that  is  essential  to  a  testament,  of  containing  th 
proper  will  of  the  testator*  and  not  that  of  another  person.  And  i 
would  be  even  contrary  to  equity,  that  the  choice  of  an  heir  orei 
ecutor  should  do|>eiid  on  any  other  person  than  him  who  has  tb 
right  to  dispone  of  his  estate :  seeing,  on  one  hand,  the  testato 
may  be  deceived  by  that  person,  who  after  the  testator's  death  ma 
abuse  in  sevenil  n^sjxvis  the  confidence  which  he  has  put  in  him 
and.  on  the  other  hand,  he  who  should  happen  to  be  chosen  heir  ( 
executor  would  owe  this  IxMiefit  less  to  the  indefinite  will  of  tl 
testator,  than  lo  the  choict^  of  him  who  had  the  right  to  name  tl 
heir  or  executor.^ 

Remarks  on  the  Precepixg   Article. 

29^  Although  we  have  endeavouTt>i  throughout  the  w^hole 
this  book  to  confine  om^^lves  to  the  ru:es  and  n?marksthat  seem( 

TnAkinc  Tuuritio'Ti  of  hi*  cjctanr  "H-w^  b^  c«et>m  dir^n  ih»T  a  Fabstitntion  idiicli  he  1 
Tr.jklf  ;r.  y.is  trstfcTTifr.:  !s>>.-^t'\".  tj^--;  V  r-V.:sbfi  j^r.-i  f-r:C>i.  Tbu<.  he  cannot  depr 
ha*  oh;";.'.rrr.  »^"  ihf  ir  jrtr.r.irif .  or  »-h:*.V*  rtfcr:. 

'  k  K  i«,n»   J^x  {it  i^jr  ru,r  c^v.  rs  .^■lI.r-  »'»,-.  : —  ."   :^  r*  r*  /'  rvibvs  er camt.  inp 
tv*rv      S<r.  r*>t!v-^h".Ttc  iSf  fr.jr*crTr»M":  v-*f  ii>f  hf**r  or  cxirrTcr.  iht  eighth  ardde  of  the  fi 

'  i .  .^;^  ;  I  ^  ^T-wT  thjcfX:     See  ihc  nrcsiTT^fiMi  ARick  ai  ^  ifth  MctioD  of  diis  tt 
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seoesBary,  and  to  abstain  from  every  thing  that  is  only  matter  of 
eniiofiity;  yet  we  cannot  forbear  to  remark  here,  that  there  is 
among  the  laws  of  Spain  a  role  directly  contrary  to  that  which  is 
explained  in  this  article.     For  there  it  is  permitted  to  every  one  to 
ntme  a  person  to  whom  he  gives  power  to  make  his  testament  for 
him,  and  to  dispose  of  his  goods  after  his  death,  and  to  choose  for 
Um  such  heirs  or  executors  as  he  shall  think  fit     And  whatsoever 
b  ordered  by  this  person,  who  is  commissioned  to  make  the  testa- 
ment, whom  they  call  cometido  i  fazer  testamento^  is  observed  in 
the  same  manner  as  if  the  deceased  had  ordained  it ;  excepting 
only,  that  he  cannot  name  himself  heir  or  executor,  nor  disinherit 
the  children  or  other  descendants  of  that  person  whose  testament 
be  makes,  nor  substitute  to  them  by  any  manner  of  substitution, 
nor  name  a  testator  to  them,  unless  he  has  express  power  from  the 
deoetaed  so  to  do.     V.la  ley  31  de  Toro^  and  the  additions  to  the 
kwB  of  Alphonso  IX.,  part  6th,  title  of  Testaments. 

IX. 

2996.  T\oo  Sorts  of  Questions  concerning  Testaments :  What  the 
J^uUUor  had  Power  to  doj  and  what  he  had  a  Mind  to  do.  —  It  fol- 
lows from  the  rules  explained  in  the  foregoing  articles,  that  there 
we  only  two  sorts  of  questions  that  can  arise  from  the  dispositions 
of  a  testament,  when  it  is  made  according  to  form,  and  ought  to 
•okdfit     One  is  of  those  where  the  question  is  to  know  whether 
^  disposition  of  the  testator  has  nothing  in  it  that  is  contrary  to 
w ;  and  the  other  is  of  those  where  the  matter  in  question  is  to 
^ow  what  has  been  the  testator's  intention.     For  it  is  his  inten- 
'"^  that  ought  to  serve  as  a  rule,  if  it  is  not  contrary  to  law."* 

X. 

2997.   One  cannot  institute  an  Heir  or  Executor,  so  as  that  his 

^^iitution  shall  begin,  or  cease  to  be,  after  a  certain  Time,  —  Since 

^*^^  heir  or  executor,  that  is  named  in  a  testament,  ought  to  be 

^^iversal  successor  to  all  the  goods  and  all  the  charges  of  the  de- 

^^^^sed,  a  testator  cannot  institute  an  heir  or  executor  in  terms 

^hich  limit  the  institution,  either  not  to  take  place  but  within  a 

^^^Ttain  time  after  the  testator's  death,  or  to  cease  to  have  ofrect 

^ter  a  certain  time  which  he  has  prescribed ;  so  as  that,  in  the 

fiftt  case,  the  succession  should  be  without  any  heir  or  executor 

*  L.97,  D.de  oond.  et  dem.    See,  toaching  the  difficulties  in  the  interpretation  of  tea- 
the  siztfa  lectioii,  and  the  othen  which  follow. 
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during  all  that  time ;  and  that  in  the  second  case  theie  sbonU  te 
no  heir  or  executor  after  the  time  limited  is  expired.  For  it  is 
essential  to  the  quality  of  heir  or  executor,  that  he  take  the  [daee 
of  the  deceased  after  his  death ;  and  that  the  succession  do  lot 
remain  vacant,  and  without  a  master,  who  may  prosecute  the 
rights  and  acquit  the  charges  of  it  But  although  this  dispositioii 
should  have  no  effect,  yet  the  testament  which  contains  it  would 
not  be  null  for  this  single  defect,  and  the  heir  or  exeeator  would 
be  reputed  such  from  the  time  of  the  testator's  deaths  aud  for  all 
the  time  to  come,  as  much  as  if  the  institution  had  not  been  lint* 
ited  in  this  manner.'^ 

XL 

299a  The  Testament  hoik  Us  Ijgrect  bg  ike  Ateepianee  ^  ikm 
Heir  or  Executor. —  Although  the  nature  of  the  testamenti  und  ite 
validity,  consists  in  this,  that  it  contains  the  will  of  the  testator, 
and  that  it  is  by  this  will  that  it  ought  to  have  its  effect;  yet  it 
hath  its  effect  only  when  the  heir  or  executor,  accepting  of  this 
quality,  engages  himself  thereby  to  all  the  dbpositions  of  the  te»> 
tutor,  and  to  all  the  charges  of  the  inheritance.^ 

XIL 

2999.  Divers  ISiuis  of  Te^tontetUs.  —  There  are  testaments  e£ 

divers  kinds^  and  which  are  distinguished,  not  by  that  which  id 
essential  to  their  nature,  which  is  the  institution  of  an  heir  or  ex- 
ecutor, common  to  all  testaments,  but  by  the  diiierent  formalities 
which  the  laws  have  established  for  the  use  of  persons  who  have  ^ 
mind  to  dispose  of  their  estates,  according  as  these  formalities  saa^ 
agriH^  either  to  the  quality  of  the  person  or  to  the  circumstanced 


■  ll«rvtii!&»  ex  die.  vel  ad  tliem.  con  rect?  damr :  <ed  riao  tmrporis  «iibUto. 
ici5tt(uho.     /■  34,  /'  iir  .wnti  tnjt.     It  15  doc  the  5aine  t^^ing  with  respect  to  bar 
civ'?'  and  Icpivios  iu  tru>:.  which  may  lvv:in  to  be  d-je,  or  c«ifi«,  *t  &  certain  day.    Forh 
ihis  ihcrv  b  no  uidiU'.vT  of  :*ivv;i%cM:vr.^"v.  ihe  ri^L;  :c  ±e  xhin^  b^i^ueathed  nmasBm^^ 
with  :he  h^'ir  or  exeoutv^r,  wKi*.*:  the  le-jpi^Jr!  has  it  not  and  rerertir.^  to  him  when 
A-c^i^v  «.v*s«.'s  tv»  havo  it. 

rh:s  rale  -1  nvH  s.xn::niry  :o  th^:  ocher  which  fwrraiK  th<  testafiM'  to  charge  an  beiri 
v\.vu:or  v  dv."li>vr  o^cr  the  ^uvvession  after  a  certakia  dme  :o  another  person,  who  sue—' 
o.v!'i  :•!  h'>  yUkY  b}  a  nvi•,lv■:a^^  Srv;a*?sr.  which  we  -jhall  rea:  of  in  ics  proper  place.  To"^ 
tiio  >uoocv>K'>a  dvH^$  not  br  thu  meart^  remam  TThrant .  and  Sfsides.  thif  heir  or 
who  rv*^.^rv:*  the  uihentaaoe  cvn:inue!»  iiievertheU»8  ft?  be  heir  or  exectitor.  and  to 
S.'u":.l  vr  :ho  cha.'vvs.  a.^r:5t  wb.:ch  :he  <ao.*essor  oa^t  tu  boinmnifr  him. 
eighth  aruoie  01*  :he  Dn»  wccoa  ot'  SiOMAtfuM*. 

^  L.  ^.^  :Lm£  itnuc   r^tdwf.    ^^^  chtt  ei^lk 
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^mmikTi*m^  in  which  he  is,  as  will  appear  by  the  following 

xra. 

k  Tai$memU  of  those  vfho  are  Btind^  Deaf  or  Dicmi.— As 
it  eonoerns  the  persons  of  the  testators,  we  may  make  one 
distinction  of  testaments  which  may  be  made  by  those  whom 
nfiimities  render  incapable  of  certain  ways  in  which  others 
take  their  testaments.  Thus,  persons  who  are  blind,  deaf,  or 
can  make  their  testaments  only  with  such  formalities  as 
:e  capable  of,  as  shall  be  explained  in  the  following  section.^i 

XIV- 

U  XtUary  TV^tomentr.  — *  The  same  consideration  of  the 
aoa  in  testators  furnishes  us  with  another  distinction  of 
leota  tiiat  are  made  by  officers  in  the  army,  and  soldiers  that 
toally  engaged  in  their  military  functions,  and  taken  up  in 
,  manner  that  it  were  not  possible  for  them  to  observe  the 
ities  whidi  the  law  prescribes  in  testaments.  For  the  law 
sea  with  these  formalities  in  persons  who  are  in  this  con- 
thai  it  is  impossible  for  them  to  observe  them,  and  facil- 
their  dispositions,  as  shall  be  explained  in  the  third  section.' 

XV. 

2.  Testaments  in  Time  of  a  Plague,  —  The  same  consider- 
of  the  conjunctures  in  which  testators  cannot  observe  the 
ities  necessary  to  a  testament  has  induced  the  lawgivers  to 
:  those  that  are  obliged  to  make  their  testaments  in  a 
>f  plague  from  observing  therein  rigorously  all  the  formal- 
rhich  they  have  prescribed.  We  shall  explain  in  the  third 
1  the  temperament  which  they  allow  of  whenever  this  case 


XVL 

3.  Secret  Testaments. —  Seeing  a  testator  may  reasonably 
that  his  will  may  be  kept  secret  till  after  his  death,  he  may 

the  foQcnring  articles. 

the  Mventh,  eighth,  ninth,  tenth,  and  aleTtntii  article  of  the  following  section, 
remanBt  on  them. 

tbe  fifteenth  article  of  the  third  section. 
tbe  rixteenth  article  of  the  third  section. 

23* 
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make  a  private  and  secret  testament,  in  the  manner  that  shall  be 
explained  in  the  third  section.' 

XVIL 

3004.  Several  Originals  of  one  and  the  same  TestametU.'^h 
what  manner  soever  a  testament  is  made,  the  testator  may,  if  be 
pleases,  make  only  one  original  testament,  or  make  two  or  more 
originals,  for  the  surer  preservation  of  his  will,  depositing  them  in 
different  places,  or  keeping  one  original  in  his  own  custody,  and 
depositing  another  in  the  hands  of  some  other  person.^ 

XVIIL 

3005.  The  Testament  is  common  to  all  Parties  that  have  an  h 
terest  under  it.  —  Seeing  a  testament  is  a  title  that  belongs  in 
common  to  the  heirs  or  executors,  to  the  legatees,  to  the  penon 
who  are  substituted,  or  other  persons  who  have  interest  in  any  of 
the  dispositions  thereof,  every  one  of  those  who  may  have  anyifi* 
terest  under  it  has  a  right  to  have  this  title  in  his  custody.  Bat 
since  they  all  cannot  have  the  original  testament,  every  penon  | 
that  has  an  interest  in  it  may  get  a  copy  of  it  written  in  due  fonUi 
and  signed  by  the  public  officer  that  has  the  custody  of  the  oiigU 
nal ;  and  such  a  copy  will  serve  in  place  of  the  original.' 


SECTION    II. 

WHO  MAY  MAKE  A  TESTAMENT,  AND  WHO  IS  CAPABLE  OP  BBIN6 

HEIR  OR  EXECUTOR,  OR  A  LEGATEE. 


3006.  There  are  two  things  to  be  considered  in  a  testament,  ii 
OT(\cT  to  know  its  validity  and  what  effect  it  may  have.     One  ii 
to  know  whether  the  person  that  has  made  the  testament  hai^ 
power  to  make  one ;  and  whether  the  persons  in  favor  of  whoiO- 
the  testator  has  disposed  of  his  goods  are  capable  of  receiving 
what  is  given  them;  and  this  shall  be  the  subject-matter  of  this 
section.    The  other  is,  to  know  if  the  testament  is  made  according 
to  form ;  which  shall  be  explained  in  the  following  section.* 

^  See  the  seventeenth  article  of  the  third  section. 

°  L.  24,  D.  qui  test./ac.  poss.    Sec  the  ninth  article  of  the  seventh  section. 

*  L.  2,  D.  testam.  quern  aper.  inspic.  et  descr, 

*  L.  4,  D.  qui  test./ac.  pou. 
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9007.  It  is  to  be  observed  on  the  subject-matter  of  this  section, 
lat  besides  the  causes  of  incapacity  of  receiving  a  benefit  by  a 
stament,  which  are  here  explained,  we  have  in  France  two  rules 
liich  annul  the  dispositions  of  some  persons  made  in  favor  of 
thcTB,  to  whom  it  is  prohibited  to  give  any  thing.  One  is  of  the 
tdinanoe  of  Francis  L,  in  the  year  1539,  art.  131,  and  of  Henry 
L,  in  the  year  1549,  art  2,  which  annuls  all  donations,  whether 
f  testament  or  otherwise,  that  may  be  made  by  minors  to  their 
itorsy  curators,  guardians,  and  other  administrators,  during  their 
Iministration,  or  to  other  persons  for  their  behoof.  And  the 
ther  is  that  of  some  customs  which  forbid  the  dispositions  made 
J  the  wife  in  favor  of  her  husband,  or  by  the  husband  in  favor  of 
is  wife ;  which  some  customs  restrain  to  the  dispositions  of  the 
rife  in  favor  of  her  husband,  and  do  not  prohibit  those  of  the  hus- 
vuad  in  Cavor  of  his  wife. 

30O8.  It  may  also  be  proper  to  observe,  in  relation  to  the  ca- 
pictty  of  making  a  will,  that  there  are  some  customs  where  a 
iDimed  woman  is  not  allowed  to  make  her  will,  unless  it  be  with 
the  permission  of  her  husband,  or  that  she  had  this  power  given 
ber  by  the  contract  of  marriage. 

3008.  We  must  remark  here,  with  respect  to  the  incapacity  of 
iQsking  a  will,  that  we  have  not  set  down  in  this  section  a  rule  of 
^e  Roman  law,  which  some  readers,  perhaps,  may  find  fault  with, 
^d  therefore  we  have  thought  fit  to  give  the  reason  why  we  have 
'Qxitted  it  It  is  that  rule  which  directs  that  persons  who  doubt 
f  their  state  and  condition  may  not  make  a  will ;  ^  firom  which 
^  soldiers  were  excepted,*'  who  had  power  to  make  a  will  not- 
^thstanding  this  doubt  Thus,  he  who  was  uncertain  whether 
-  was  under  his  father's  power,  or  emancipated,  could  not  make 
testament,^  because  a  son  that  was  still  in  his  father's  family 
^Hki  not  make  a  will. 

3010.  We  have  judged  it  proper  not  to  insert  this  rule  here  :  for 
^  mil  appearance  there  can  never  happen  any  case  where  it  can 
^  put  in  practice ;  and  whenever  there  is  a  testament,  it  is  natural 
o  presume  that  he  who  made  it  did  not  doubt  of  his  having 
)ower  to  make  it;  and  one  would  not  start  the  question  to  know 
whether  he  was  in  this  doubt  or  not  But  even  although  we 
^old  suppose  that  a  testator  had  some  reason  to  doubt  of  his 


^  L.  15,  Z).  d^  ear.  mi/.  '^  L.U,\  1,  D.  eod. 

^  L,%D.de  jur.  oodicU. 
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condition,  and  that  he  was  really  uncertain  of  it,  would  this  reaaon 
alone  be  sufficient  to  hinder  him  from  making  his  will?    Thus, 
for  example,  if  we  suppose  that  a  young  man  of  the  age  of  four* 
teen  years  complete,  being  out  of  his  own  country,  and  not  know- 
ing precisely  the  day  of  his  birth,  should  happen  to  ftdl  aick,  amL 
should  make  a  testament,  being  uncertain  whether  he  was  of  suf^ 
ficient  age  to  make  a  will  or  not ;  but  still,  thinking  it  better  tc^ 
make  a  testament,  that  may  be  valid  if  it  should  appear  that  bt^ 
had  the  age  that  was  necessary,  than  to  omit  making  one,  bccaoag 
that  the  testament  which  he  should  make  would  be  null  if  it  ap. 
peared  that  he  was  not  of  the  age  that  is  required ;  would  it  be  saicf 
of  such  a  testament,  that  it  ought  to  be  annulled,  because  the  tes- 
tator was  ignorant  of  a  fact  which,  if  he  had  known  it,  would  have 
added  nothing  either  to  his  age  or  to  his  experience  ?     But  would 
ever  any  one  think  of  demanding  whether  this  young  man  knew 
his  own  age?     And  if  any  one  should  start  this  doubt,  wUeh 
would  appear  very  odd,  would  it  not  be  sufficient  that  this  testitor 
had  really  the  age  and  power  requisite  for  making  a  testament^  to 
make  it  valid  in  these  circumstances?    To  which  we  maytdd^ 
that  since  this  rule  did  not  take  in  the  case  of  soldiers,  we  mty 
infer  from  thence  that  even  the  authors  of  it  did  not  look  upoo  it 
to  be  a  rule  of  the  law  of  nature ;  for  in  that  case  it  would  not 
have  been  just  to  dispense  with  the  observance  of  it,  even  in 
soldiers.    But  the  law  of  nature  demands  that  truth  should  always 
have  its  effect,  and  that  he  who  has  acquired  a  right  should  not  be 
deprived  of  it,  under  pretext  that  he  doubts  whether  his  right  be 
secure.     This  effect  of  truth  has  been  found  so  just,  even  by  th^ 
authors  of  the  niceties  in  the  Roman  law,  that  we  see  in  a  la^" 
that  he  who,  being  his  own  master,  and  free  from  his  father's  au-^ 
thority,  and  by  that  means  capable  of  inheriting  an  estate  that  ha 
fallen  to  him,  might  inherit  it,  although  he  not  only  doubted  of  hi 
being  his  own  master,  but  was  falsely  persuaded  of  the  contraiy^  -» 
thinking  himself  still  to  be  under  his  father's  power.*     Thus,  the^^ 
were  convinced  that  truth  ought  to  supply,  not  only  a  doubt,  bi^-^ 
even  an  error  of  this  kind. 

Art.  L 

3011.  TTiose  who  are  under  no  Incapacity  may  make  a  WilL-^ 
To  know  who  are  the  persons  that  have  the  power  of  making  « 

'  See  L.  21,  D.  de  cond.  et  dem. 
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Mtrnment,  or  receiving  any  benefit  by  one,  it  is  necessary  to  know 
rliom  the  law  has  rendered  incapable  thereof;  for  whoever  is 
no  incapacity  is  capable  both  of  the  one  and  the  other.* 


IL 

8012.  Males  under  Fourteen^  and  Females  under  Twelve  Years 
f  Agtj  cannot  make  a  WUL —  The  causes  which  render  persons  in- 
apaUe  of  making  a  will  proceed  from  some  one  of  those  qualities 
rliich  have  been  explained  in  the  title  of  Persons ;  such  as  the 
oalities  of  unripeness  of  age,  of  being  a  foreigner,  being  under 
entenoe  of  death,  and  others.  Thus  we  may  reckon,  as  the  first 
anse  of  incapacity  of  making  a  testament,  the  want  of  that  age 
rhieh  is  called  in  the  Roman  law  pttbertas,  that  is,  fourteen  years 
omplete  in  males,  and  twelve  years  complete  in  females;  for 
bose  that  have  not  accomplished  this  age  cannot  make  a  wiU.^ 
ind  although  even  one  that  had  made  his  testament  before  he 
Hul  attained  fourteen  years  of  age  should  not  die  till  a  long  time 
liter,  80  that  it  might  be  said  that,  being  of  age  sufficient,  and  ca- 
paMe  of  making  a  testament,  he  had  approved  of  that  which  he 
had  made  when  he  was  under  age  by  not  altering  it ;  yet  this 
talament,  being  null  in  its  origin,  would  not  be  made  valid  by  this 
ciiciiiii8tance.« 

Remarks  on  the  Preceding  Article. 

3013.  We  have  said  in  the  article,  that  it  is  necessary  to  have 
complete,  annum  completum^  as  is  said  in  the  second  of  the 


^  L.  4,  Z).  Tin*  teU.fic.  pou, 

Ttrtamwunm  fiusere  oon  postimt  impuberes  quia  nullam  eoram  animi  jadidmn  est 
t^  ImC.  qmb.  mm  ett  perm./ac.  testam. 

Xt  leems  to  have  been  a  doubt  heretofore  in  the  Roman  law,  whether  eanuchs  coald 
ft  will,  becaose  they  could  never  attain  to  a  tme  puberty:  and  they  were  allowed  to 
ft  will  only  at  the  age  of  eighteen  years.  Paulua,  lib.  3,  Sent.  tit.  4,  4  2.  But  the 
Constantine  allowed  them  to  make  their  wills  at  the  same  time  that  others  did. 
-    S,  CmL  qui  test.  fac.  pou. 

•A  qua  date  testamentum  vel  masculi  vel  fccmina!  facere  possunt,  vidcamus.  Verius 
^  ouicalis  qojdem  quartnm  dedmnm  annum  spectandum  :  in  fa>minis  vero  duo<lcei- 
^^UB  completnm.  Utrum  autem  excessisso  dcbeat  quis  quartum  decimum  annum  ut  tes- 
^•Kaentam  (acere  possit,  an  suflicit  complcsse  ?  propone  aliquem  kalendi.s  Januariis  na- 
I,  testamentum  ipso  natali  ^\xo  fecissc,  quarto  dccimo  anno,  an  valcnt  testamentum  ? 
valere.  Plos  arbitror,  etiam  si  pridie  kalcndarum  feccrit,  pof^t  sextam  horam  noc- 
^  valere  testamentum.  Jam  enim  complesse  vidctur  annum  quartum  decimum,  ut 
^Cndaao  ridetnr.    L.  5,  D.  qui  test.  fac.  pass. ; —  v.  I.  I,  D.  de  mnnumiss. 

*  Si  filios  familias  aut  pupillus  tabulas  testamenti  fccerit,  signaverit,  secundum  eas 
VMiomra  possessio  dari  non  potest.    Licet  filiu.4  familias  sui  juris,  aut  pupillus  pul>cs  far- 
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texts  qnoted  on  it ;  bnt  the  words  following  raise  a  difficulty  whidi 
we  ought  not  to  pass  over  in  silence ;  for  although  the  natural 
sense  of  these  v/ords,  fourteen  years  complete^  seems  to  require  that 
the  last  moment  of  the  fourteenth  year  should  be  expired,  since  it 
is  only  at  that  moment  that  it  is  accomplished,  yet  what  follows 
in  the  said  law  appears  to  be  contrary  to  it.     For  these  woids, 
utrum  excessisse  debeat^  an  suffidt  complesse,  and  the  rest  that  fol- 
lows, purporting  that  the  testament  is  good  if  it  is  made  on  the 
birthday,  or  even  on  the  eve  thereof,  intimate  sufficiently  that  the 
year  is  held  for  accomplished  before  the  last  moment  of  it  is  ex- 
pired, in  what  manner  soever  we  understand  the  eve  of  the  birth* 
For  that  may  be  understood  two  ways.     The  one  is,  in  counting; 
the  eve  of  the  birthday  according  to  the  computation  of  the  days 
of  the  year;  so  that  in  the  csise  of  one  bom  the  first  day  of  Jan* 
uary,  which  is  the  case  of  this  law,  the  eve  of  the  birthday  wonkf 
be  the  last  day  of  December.     The  other  way  is,  in  taking  for  the 
eve  of  the  birthday  the  four-and-twenty  hours  which  precede  the 
moment  of  the  said  birth. 

3014.  It  seems  to  be  the  first  of  these  two  ways  to  which  thb 
law  determines  the  eve  of  the  birthday,  since  it  supposes  a  testt- 
ment  made  in  the  morning  of  the  said  eve,  without  distingaishiog 
at  what  hour  the  testator  was  born.  So  that  since,  according  to 
the  Roman  usage,  the  day  begins  at  midnight,^  it  seems  that,  ac* 
cording  to  this  rule,  a  testament  might  be  good,  although  it  should 
precede  the  moment  of  the  testator's  birth  more  than  four-and- 
twenty  hours.  For  if  we  suppose,  according  to  this  law,  that  the 
birthday  is  the  1st  of  January,  and  that  the  eve  of  the  said  day 
begins  from  the  midnight  of  the  foregoing  day,  that  is,  at  midnight 
between  the  30th  and  3l8t  of  December ;  and  that  the  testator, 
born  in  the  afternoon  of  the  1st  of  January,  makes  his  will  in  the 
morning  of  the  31st  of  December;  it  would  seem  that,  according 
to  the  terms  of  this  law,  this  testament  ought  to  be  good,  although 
it  preceded  more  than  a  whole  day  the  moment  of  the  testator's 
birth,  since  it  would  be  true  that  it  had  been  made  on  the  eve  of 
the  said  birth.  But  this  seems  neither  to  be  regular,  nor  conform- 
able to  our  usage,  as  shall  be  shown  hereafter. 

3015.  It  may  be  observed,  with  respect  to  this  way  of  holdin 
the  year  for  accomplished  in  the  beginning  of  the  last  day,  that  i 

tns  dccesscrit.    Quia  nullffi  sunt  tabalas  testament!,  quas  is  fecerit,  qui  testamenti 
facuitateni  non  habuerit.    L.  19,  D.  qui  testam.fac.  pott, 
**   V.  L  8,  D.  deferiis. 
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not  80  in  all  sorts  of  cases ;  for  not  only  prescriptions  require 
Jie  entire  accomplishment  of  the  year,  as  has  been  said  in  its 
ilnoe,  but  even  as  to  the  age  which  excuses  one  from  being  tutor, 
t  is  necessary  that  the  last  moment  of  the  last  year  should  be  ex- 
lirecL*    In  relation  to  which  it  may  be  said,  that  there  would  be  as 
audit  <"  more,  reason  for  excusing  one  from  being  tutor  in  the  last 
lay  of  his  seventieth  year,  as  for  granting  leave  to  one  to  make  a 
estament  on  the  last  day  of  his  fourteenth  year.     And  as  to  what 
sonoems  the  full  age  for  making  a  testament,  it  seems  that  the 
lense  of  these  terms,  a  year  complete^  is  understood,  according  to 
Hir  naage,  of  a  year  expired,  especially  in  the  customs ;  for  those 
irhich  fix  the  age  for  making  a  will  require  the  years  to  be  accom- 
plished, and  those  also  which  mention  any  thing  of  the  matter  do 
none  of  them  almost  allow  of  the  making  of  a  will  before  the  age 
of  twenty  years  in  sons,  and  eighteen  in  daughters,  even  as  to 
the  estate  which  they  may  have  besides  what  has  come  to  them 
bj  descent ;  and  as  to  the  estate  which  they  have  inherited  by  de- 
■eenty  they  require  five-and-twenty  years.     So  that  the  spirit  of 
these  customs  is  not  to  favor  a  dispensation  in  point  of  time ;  and 
likewise  they  do  not  insinuate,  as  this  law  does,  that  the  year 
ibonld  be  held  for  accomplished  at  the  beginning  of  the  last  day, 
tod  much  less  the  eve  of  it    Therefore  we  have  restrained  ourselves 
ilk  the  article  from  saying  that  it  is  necessary  that  the  age  should 
^  scoomplished,  that  is,  that  they  should  have  the  age  which  the 
*^^ir  requires ;  for  this  expression  might  be  accommodated  even  to 
usages  which  should  only  demand  that  the  last  day  should 
begun,  taking  it  in  the  sense  of  these  words  of  the  second  of  the 
quoted  on  this,  article,  Utrum  excessisse  debeat^an  sufficU  coni- 
ste.    The  difficulty  which  has  engaged  us  to  make  this  remark 
M^;ht  be  placed  among  the  number  of  those  which  may  require 
regulation. 


III. 

9016.  Sons  who  are  still  under  their  Father's  Authority  cannot 
a  WilL  —  Sons  who  are  still  under  their  father's  power  and 
^Xithority,  not  having  been  emancipated,  cannot  make  a  testa- 
ment,* unless  it  be  to  dispose  of  those  sorts  of  peculiar  goods  of 
^hich  they  are  wholly  and  solely  masters,  and  which  we  have 
spoken  of  in  the  proper  place.* 

*  Exeetrisse  oportet  70  annos.    L.  %  D.  de  eiaa. ;  —  /.  tin.  Cod.  qui  cetat. 
^  L.^D.  qtd  tat  fac.  po$g. ;  — /.  penult.  C.  qui  tat.fac.  pass. 

•  L.  utt.  C.  tod.    This  rule,  witli  the  exception  m  to  these  peculiar  p:oo<ls.  is  observed  in 
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IV, 

3017.  Madmen  cannot  midce  a  Testament^  except  m  a  Lucid  hUf- 
vaL  —  Those  who  are  in  a  state  of  madness  cannot  make  a  testa* 
ment,  unless  it  be  that  they  have  intervals  of  reason,  which  may 
suffice  for  such  a  disposition,  and  that  the  testament  be  begun  and 
accomplished,  in  all  its  formalities,  in  an  interval  where  the  nae  of 
reason  has  been  perfectly  free.' 

V. 

3018.  Old  Men,  Sick  and  Infirm  Persons,  may  make  a  TFia— Th«^ 


infirmities  of  old  age,  and  diseases  which  do  not  take  away 
use  of  reason,  are  no  hindrance  to  those  who  are  in  that  conditioo 
to  make  their  will.' 

VL 

3019.  A  Prodigal  cannot  make  a  Testament. —  Prodigals  wlio 
are  interdicted,  being  incapable  of  administering  their  goods  daw 
ing  their  life,  are  likewise  incapable  of  disposing  of  them  in  view 
of  death.  For  the  same  cause  which  deserves  the  punishment  of 
interdiction  deserves  likewise  that  of  the  incapacity  of  makings 
testament  And  whether  we  consider  the  bad  use  that  a  prodigsl 
who  is  interdicted  may  make  of  the  liberty  to  make  a  wiU,  or  the 
consequence  of  punishing  him  for  his  bad  conduct  by  depriving 
him  of  this  liberty,  although  he  might  even  make  a  good  use  of  it, 

some  cQstoms.  See,  tonching  these  peculiar  goods,  and  touching  emancipation,  what  hai 
been  said  thereof  in  the  preamble  of  the  second  section,  Uow  Fathers  succeed^  and  in  the 
third  article  of  the  same  section. 

Although  it  may  seem  that  this  rule,  which  renders  sons  who  are  still  under  the  pater- 
nal power  incapable  of  making  a  testament,  was  in  the  Roman  law  a  consequence  of  this, 
that  the  son  who  was  still  under  his  father's  jurisdiction  could  acquire  nothing  but  what 
bcIon<;ed  immediately  to  his  father,  excepting  those  peculiar  goods  which  are  mentxmed 
in  the  article  ( VIpian.  tit.  20,  ^  10) ;  yet  it  appears  by  the  second  text  cited  on  this  article, 
that  Justinian,  who  gave  to  sons  living  still  under  the  father's  power  the  property  of  the 
goods  which  they  might  happen  to  acquire,  leaving  only  to  the  fathers  the  osufroct  of 
them,  did  not  grant  to  them  however  the  power  to  dispose  of  any  other  goods  by  testa- 
ment besides  those  peculiums :  which  shows  us  that  the  Emperor  Justinian  was  of  opin- 
ion, that  the  liberty  of  disposing  of  the  said  peculiar  goods  was  not  so  much  an  eflTecttrf^ 
the  right  of  property  as  of  the  merit  of  the  son,  who,  having  rendered  himself  worthy  oT"^ 
such  an  acquisition,  had  likewise  the  privilege  to  dispose  thereof.    And  as  for  the  other' 
goods,  he  could  not  become  capable  of  disposing  of  them  but  by  emancipation. 

^  L.  2,  D.  qui  test.fac.  poss. ;  —  /.  9,  C  qui  test.  fac.  poss. ;  —  S  1>  ^^'  Y*'*^-  '•<>»•  «•*  perm-^ 
fac.  test. 

K  L.  3,  C.  qui  test.  fac.  poss. ;  —  /.  2,  D.  eod.    There  are  some  customs  where  dispositions 
mafle  in  view  of  death  are  null,  if  the  persons  who  have  made  them  have  not  snnriTed 
three  months  after  making  the  said  disposidons.    See  the  preface  to  this  second  part, 
no.  7. 
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it  18  for  the  interest  of  private  families,  and  also  of  the  pnblic,  that 
a  person  of  so  bad  a  conduct  as  a  prodigal  that  is  interdicted 
shoiikl  not  have  power  to  make  a  wiU.'^ 

Remarks  on  the  Preceding  Article. 

3020.  With  respect  to  this  matter  of  a  prodigal's  testament,  we 
may  distinguish  between  that  which  he  makes  after  his  interdic- 
tioo,  and  that  which  he  may  have  made  before.    And  the  Emperor 
Leo,  in   his  39th   novel,  makes  even  a  distinction  of  the  testa- 
ments which  prodigals  make   after  their  interdiction,   approving 
those  which  are  reasonable,  and  rejecting  the  others.    But  besides 
that  the  novels  of  the  Emperor  Leo  are  not  received  in  France, 
this  distinction  serves  only  to  raise  lawsuits :  and  it  is  easier  and 
moie  equitable  to  annul  without  distinction  every  testament  made 
by  a  prodigal  after  his  interdiction.    But  as  to  the  testament  made 
before  the  interdiction,  there  is  greater  difficulty  to  know  if  it 
ought  to  subsist.     And  although  the  question  be  decided  by  the 
texts  cited  on  this  article,  which  determine  that  this  testament 
iboold  have  its  ejQTect,  yet  it  will  not  be  amiss  to  consider  some 
JiODovenienoes  that  may  follow  from  this  rule.    For  as  it  is  certain 
All  prodigals  are  interdicted  only  for  their  bad  conduct  which 
its  preceded  the  interdiction,  and  that  it  is  because  of  this  bad 
induct  that  they  are  incapable  of  making  a  testament;  so  the 
*ftnae  reason  which  requires  that  the  testament  made  after  the  in- 
^^erdiction  should  be  annulled,  seems  likewise  to  demand  that  the 
testament  made  before  the  interdiction  should  also  be  annulled. 
Por  it  b  natural  to  presume,  that  since  a  prodigal  never  thinks  of 
mmkiog  a  testament,  unless  he  is  put  upon  it  by  other  persons,  so 
he  would  not  have  made  his  will  but  by  the  influence  of  his  ac- 
eomplices  in  his  debaucheries,  and  in  their  favor.     And  it  might 
Ukcwise  happen,  that  a  testament,  which  ought  to  be  altered  be- 
can^  of  the  changes  that  may  have  happened  in  the  family  of  the 
prodigal  after  his  interdiction,  could  not,  nevertheless,  be  reformed, 
^'^^use  the  prodigal  after  his  interdiction  being  incapable  of  mak- 
^  a  will,  he  could  not  make  any  new  dispositions. 

VII. 

3021.  He  who  is  both  Deaf  and  Dumb  cannot  make  a  Will  —  He 
who  is  both  deaf  and  dumb,  whether  from  his  birth  or  otherwise, 

^  L.  18,  D.  qui  tat.  fete.  pou. ;  —  ^2,  Inst.  qwb.  rum  est  perm  fac.  test. 
VOL.  II.  24 
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and  who  can  neither  write  nor  read,  being  incapable  of  giving  anj 
sign  of  his  will,  is  incapable  of  making  a  testament  But  if  one, 
who,  during  the  time  that  he  was  neither  deaf  nor  dumb,  had 
made  a  testament  in  due  form,  happens  afterwards  to  fall  und« 
these  two  infirmities,  although  this  accident  renders  him  incapable 
of  confirming  his  will,  or  altering  it  if  he  would,  yet  the  testament 
which  he  had  made  in  the  time  that  he  was  capable  of  doing  it 
would  stiU  subsist^ 

VIII. 

3022.  If  he  knows  how  to  wrUe^  he  may  make  a  TestametU.-^ 
He  who,  not  having  been  bom  both  deaf  and  dumb,  should  be- 
come so  by  some  accident,  after  having  learned  to  write,  might 
make  his  testament ;  for  he  might  explain  his  will  by  writing  it 
himself,  and  observing  in  it  the  formalities  which  shall  be  ex- 
plained in  the  third  section.^ 

IX. 

3023.  7%e  Deaf  Man  who  can  speak  may  make  a  WUL — Tboie 
who  are  only  deaf  without  being  dumb,  as  if  their  deafness  bsp- 
pened  only  after  they  had  acquired  the  use  of  speech,  may  roaket 
testament ;  for  they  are  capable  of  explaining  their  intentions; 
and  much  more,  if  they  know  how  to  write." 

X. 

3024.  Dumb  Persons  who  are  not  Deaf  may  make  a  Will,  if  iheif 
know  hoia  to  write.  —  Dumb  persons,  although  they  are  so  from 
their  birth,  yet  if  they  are  not  deaf,  and  know  how  to  write,  since 
they  are  able  to  explain  their  will,  are  capable  of  making  a 
testament.     But  if  they  cannot  write,  not  being  able  to  explain 


'  Zr.  6,  §  1,  Z).  qui  test.  foe.  pass. ;  —  /.  10,  C.  qui  test.fac.  poss.  It  appears  from  the  fiut 
of  these  two  texts,  that,  by  the  ancient  law,  he  who  was  only  deaf  without  being  dumb, 
and  he  who  was  only  dumb  without  being  deaf,  could  not  make  a  testament  BecauM  he 
that  was  deaf  could  not  hear  the  persons  whose  presence  was  necessary  to  the  making  of 
his  testament,  and  he  that  was  dumb  could  not  explain  his  intention  to  the  ^-itnessos. 
But  they  might  make  a  testament  if  they  obtained  leave  from  the  prince.  V.  /.  7»  ted. 
See  the  following  articles. 

*  L.  6,  4  1,  Z>.  qui  test.  foe.  poss.;  —  /.  10,  C.  qui  test.  fac.  poss.     See  the  eighteenth  tad 
twentieth  articles  of  the  third  section,  and  the  remark  on  the  seventeenth  article. 

"*  L.  10,  C.  qui  test.fac.  }x>ss.    See  the  twentieth  article  of  the  third  section,  and  the 
remark  on  the  seventeenth  article  of  the  same  section. 
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ladfas  bat  very  imperfectly  and  by  signs,  tbey  have  not  the 
^  of  making  a  testament'^ 

XL 

25.  Btind  Persons  may  make  a  Testament,  —  Persons  that  are 
I,  whether  they  be  such  from  their  birth  or  otherwise,  may 
t  their  testament,  observing  therein  the  formalities  which  shall 
qplained  in  the  third  section.^ 

XIL 

26.  Strangers  cannot  make  a  Testament.  —  Strangers,  who  are 
d  aliens  and  foreigners,  cannot  make  a  testament,  or  other  dis« 
ion  in  view  of  death.^ 

XIIL 

27.  A  BSSonk  may  make  a  Will  before  his  Profession. —  Pro- 
d  monks  are  incapable  of  making  a  testament  after  they  have 
1  apon  themselves  the  vows.  But  they  may  make  their  will  at 
dme  before  they  take  the  vows,  even  although  they  wear  the 
ioiis  habit,  during  the  time  of  their  probation  or  novitiate ;  and 

testament  will  have  its  effect  as  soon  as  they  have  made  their 
nn  profession.  For  that  is  considered  as  a  civil  death ;  which, 
ping  them  of  all  their  goods,  has  the  same  effect,  with  respect 
eir  testament,  as  a  natural  death.^ 

XIV. 

28.  Persons  condemned  to  Death  cannot  make  a  Testament.  — 
3118  condemned  to  death,  or  to  other  punishments  which  im- 
civil  death,  and  confiscation  of  goods,  cannot  make  a  testa- 
L     And  this  state  annuls  even  the  testament  which  they  may 

made  before  their  condemnation,  and  before  they  committed 
rime.'    But  if  he  who,  having  appealed  from  his  condemna- 


.  10,  C.  qm  te$t.  fac.  pou.    See  the  serenteenth  and  twentieth  articles  of  the  third 

I. 

De  the  twentieth  article  of  the  third  section. 

ee  the  elerenth  article  of  the  second  section  of  Persons,  the  ninth  article  of  the  sec- 

tctioQ  of  Heirs  and  Executors  in  general,  and  the  other  articles  which  are  there  cited. 

Qst  except  from  this  mle  the  case  which  has  been  observed  on  the  third  article  of 

nth  section  of  Heirs  and  Executors  in  general. 

Be  die  twelfth  article  of  the  second  section  of  Persons,  the  tenth  article  of  the  second 

I  of  £kin  and  Executors  in  general,  and  the  other  articles  which  are  there  cited. 

.  8,  4  l,D.qm  ieii.fac.  pots.  ;  —  l.  l^  ^  2^  D.  de  leg.  3  ,  —  L  6y  ^  S^  D.  de  inj.  rupt. 
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tion,  and  having  made  afterwards  his  testament,  happens  to  die 
before  the  appeal  has  been  determined,  this  testament^  or  any 
other  which  he  had  made  before  his  condemnation,  wonld  have  its 
effect  For  in  criminal  matters  the  appeal  extinguishes  the  sen- 
tence. And  seeing,  after  the  death  of  the  party  aocosed,  there  can 
be  no  further  condemnation,  his  condition  remains  the  same  that 
it  was  before  he  was  condemned.'  Bat  we  must  except  firom 
rule  those  who  are  condemned  for,  or  accused  ol^  those  sorts 
crimes  which  may  be  prosecuted  after  the  death  of  the  criminal 
for  in  these  cases  the  validity  of  the  testament  depends  on  th 
event  of  the  accusation.^ 

XV. 

8029.  Bastards  may  make  a    Testaw^enL  —  The  incapadty  of 
bastards  is  limited  to  exclude  them  only  from  succeeding  to  intes- 
tates, and  does  not  hinder  them  from  disposing  of  their  efieda  by 
a  testament* 

XVL 

3030.  Differ emce  behreen  ike  itcapaeiiy  of  Foreigners^  ef  Gm- 
dewmed  Pcrsansj  amd  that  of  others. —  There  is  this  difieienoe  to 
be  remarked  among  the  several  incapacities  which  we  have  just 
now  explained,  that  the  incapacity  under  whidi  foreigncfs  are, 
and  that  of  |>er>on<  condemned  to  death,  do  not  only  annul  the 
testament;?  of  ihoso  who  luv  under  either  of  these  two  incapacities 
at  the  time  that  thov  make  their  testament :  but  if  thev  shall  hap- 
pen  to  him  whv>  had  made  his  testament  when  he  was  under  no 
imnipacitA',  and  if  he  chances  to  be  under  either  the  one  or  the 
other  of  these  r^o  incapacities  at  the  time  of  his  death,  his  testa- 
ment will  be  annulled.  For  ail  those  who  die  in  this  state  can 
have  no  heirs  or  executors.  But  the  other  incapacities  which  may 
happen  to  a  testator  after  he  has  made  his  testament,  although 
they  should  continue  to  the  moment  of  his  death,  yet  they  make 
no  changv  in  his  testament.  Thus,  profession  in  religion,  after  a 
testament,  is  a  kind  of  civil  death :  but  which  is  so  far  from  an- 


•  /.    *,  r  c«  .vrf    *Ar.  i\"«»  ;  — ;.  1. «  X  A  «r  «c-  »;  — A.  la.  f  S,  D.  fpd  teat.  Jae.  pou. 

•  /    :X\  ."  .X  .xv»j!  tf  :»j«.-nr<     Sr*  ib<  ek^aidk  ankk  of  ihe  Mcoiid  section  of  He 
.:**:*  >'-f%-v:,v>  ;r.  o^rcral.  AEsi  ;is<  «>ti*r  »rocI,-<#  wi:x4i  are  dwR  qwHed. 

•  S<y^  t.V  €^:h:h  4n20>  of  liir  stKVMsd  Mcboa  of  Hm  ^ad  Encmttn  in  general,  and 
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milliiig  the  testamenty  as  the  incapacity  of  a  condemned  person 
does,  that  it  has  the  quite  contrary  effect,  to  confirm  it,  and  to  lay 
the  saocession  open,  and  to  call  thereto  the  person  that  is  named 
heir  or  executor.  Thus,  madness,  and  the  other  infirmities  which 
happen  to  a  testator  after  his  testament,  and  which  render  him  in- 
capable of  making  a  new  one,  fix  his  will  to  what  it  was  at  ihe  last 
momeiit  that  he  had  the  firee  use  of  it' 

Remarks  on  the  Preceding  Article. 

9031.  It  is  in  the  sense  of  the  rule  explained  in  the  beginning  of 
this  article,  that  we  ought  to  understand  that  other  common  rule, 
which  says,  that  a  testament  which  was  valid  in  the  beginning 
becomes  null,  if  afterwards  things  happen  to  be  in  such  a  condi- 
tion that,  if  the  testament  were  then  made,  it  would  be  of  no 
force.     Qiue  in  earn  causatn  pervenerunt^  a  qua  incipere  rum  pole- 
fSMl,  pro  fum  scriptis  habentur.    L.  3,  §  uU.  D.  de  his  qtuB  pro  non 
tenpL     Quia  m  eum  casum  res  pervenit  a  quo  incipere  turn  potest 
L  19,  D.  ad  leg.  AquiL    But  this  last  rule,  if  it  were  applied 
without  distinction,  would  often  mislead  us ;  for  it  frequently  hap- 
pens that  an  act  subsists,  although  he  who  made  it  afterwards 
Adb  into  a  state  in  which  he  could  not  make  it.     Thus,  a  mai^ 
riage  is  not  annulled  by  the  husband  or  safe's  becoming  mad ;  nor 
A  contract  of  sale,  although  the  seller  is  afterwards  interdicted  as  a 
pv^odigaL     And  it  is  the  same  thing  with  respect  to  testaments,  in 
^^^  other  cases  explained  in  this  article.     And  it  is  likewise  said  in 
***other  rule,  that  it  is  no  new  thing  for  that  which  has  once  been 
^^lid  not  to  cease  to  be  so,  although  the  case  happens  that  one  is 
*"*  »tich  a  condition,  that,  if  he  did  it  at  that  time,  it  would  be  in- 
^^^d.    Non  est  novuntj  vi  qme  semel  utilUer  constUuta  sunt,  durent, 
^^^€  ille  casus  eztilerit  a  quo  initium  capere  non  potuerunt.     L.  85, 
^  l»  D.  <fe  reg.  jwr. 

XVII. 

d032.  The  Subject-Matter  of  the  following  Articles.  —  We  have 
^^l^lained  in  the  foregoing  articles  what  relates  to  the  capacity  or 
^**<^pacity  of  making  a  will ;  and  it  now  remains  that  we  should 
**^^Tiire  who  are  the  persons  that  may  be  named  heirs  or  executors, 
Yeoeive  any  benefit  by  a  testament :  which  depends  on  knowing 
LO  are  the  persons  that  have  not  this  right ;  for  besides  them,  all 

£.  8,  ^  1,  D.  qmteit.fae.pogs.;  —  /.  1,^  2,  D, <U  UtfoL 3 ]  —  l.  6,^  8,  AJein/iiif.  n^.v, 

24* 
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others  have  it     And  there  are  two  sorts  of  persons  who  have  it 
not ;  those  who  are  incapable,  and  those  who  are  unworUiy  of  it/ 

XVIIL 

3033.  Difference  between  the  Incapacity  of  making  a  WiU^  and 
thai  of  receiving'  Benefit  by  one.  —  The  incapacities  of  making  a 
will,  and  those  of  receiving  benefit  by  one,  are  not  the  same ;  for 
there  are  persons  incapable  of  making  a  testament,  who  are  not 
incapable  of  receiving  benefit  by  one.  But  there  is  no  person  who 
is  capable  of  making  a  will,  who  is  not  likewise  capable  of  receiv- 
ing benefit  by  a  will.  And  there  are  some  who  are  incapaUe 
both  of  the  one  and  the  other,  as  we  shall  see  by  the  following 
articles." 


3034.  Persons  incapable  of  making  a  Testamentj  but  capable  qf 
receiving  Benefit  by  one.  —  Persons  who  have  not  the  age  required 
for  making  a  will,  madmen,  those  who  are  both  deaf  and  dnmb 
firom  their  birth,  prodigals  that  are  interdicted,  and  those  whom 
some  infirmity  renders  incapable  of  making  a  testament,  are  not 
for  that  incapable  of  being  named  heirs  or  execators,  (Mr  of  receiv- 
ing any  other  advantage  by  a  testament.  For  although  they  may 
be  incapable  of  alienating  their  goods,  and  disposing  of  them,  yet 
nothing  hinders  them  fiom  being  capable  of  acquiring  and  possess- 
ing goods.^ 

XX. 

303o.  Persons  incajHihfe  both  of  the  one  and  the  other.  —  Fo^ 
eignor^,  pn">fe:>sed  nionk^s  and  persons  condemned  to  death, 
incapable  of  nxx^iving  benefit  by  a  testament,  whilst  they 
imder  these  incapacities,  as  has  been  explained  in  its  place.** 

y  Sw  Oie  Artiolos  which  ft.^llow. 

■  See  th*  fv>r4v^wiri^  ars*.-*t>      We  imt  remtrk  on  what  b  said  in  this  article,  that 
!h*v*^  who  *iv  inoajvib'.e  v^f  tnAkir^  a  te^tanscnt  are  likewise  incapable  of  receiving 
Nr.etii  umier  a  tifsxanieni ;  :ha:  alihoojh  all  siran^rs  are  incapable  of  receiring  any  ber 
en  I  hv  A  tcsuncnt,  >y:  u  n*.4v  h^r^n  :h*;  a  stranger  ecat  be  capable  of  making  a 
men:  in  iho  oasc  thAJ  ha*  he^r.  o':t><'rre»,i  on  the  :hiri  arbcle  of  the  fourth  section  of  Her- 
ij'fr.f  FstK-^fjrs  in  cericral.    Bu:  :hi<  case  dvv*  r>o:  kinder  the  rcle  fT»m  being  true  in  ge 
rntl .  for  that  stranpfr  c*p.rK^i  make  a  ^wt^iaseal  b=t  br  riime  of  a  dispensation 
Jaspend*  hi*  int'apac^:^ .  bci  vUv*  rv^  mak^  i:  ro  ceasie  iooHt. 

*  S<>e  the  5^Trn:h  arSs  >  i>f  :he  5«pwad  <*v-r>>"»~  oif  Hf:'s  i%a  Ejrrr^jrs  in  general. 

*^  See  the  ninth,  arnth.  and  e>^Y=:h  ar:>.-Ier<  c^  tbe  sec«od  Mctioo  of  Hart  amd  Exwcm' 
*«ry  IB  g«iMnd.  and  tbe  oUier  anacktf  there  c:«e«i 
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XXL 

9036.  Bmlards  capable  of  receiving  Benefit  by  a  Testament. — 
Although  bastards  are  incapable  of  succeeding  to  intestates,  yet 
they  may  be  instituted  heirs  or  executors,  and  may  receive  any 
other  benefit  by  a  testament,  except  in  some  cases,  which  are  ex- 
pbdned  in  their  proper  places.® 

XXIL 

3037.  Children  which  are  not  bom,  —  Children  who  are  not  yet 
bom  may  be  instituted  heirs  or  executors  in  a  testament,  not 
only  by  their  fathers  and  mothers,  but  by  any  other  person,  and 
eren  by  strangers.  They  are  likewise  capable  of  receiving  lega- 
cies, or  any  other  benefit  by  a  testament^ 

XXIIL 

3038.  Children  which  are  not  conceived.  —  We  must  reckon 

ftnong  the  number  of  those  who  are  capable  of  receiving  benefit 

by  a  testament,  children  who  are  not  as  yet  conceived,  and  who 

ftlMaU  be  bom.    For  not  only  may  the  parents  of  those  children  in- 

K'tiatote  them  heirs  or  executors,  or  substitute  them  to  others,  but 

other  person  that  is  capable  of  making  a  will  may  name  for 

^s  successor  a  child  which  shall  be  born  of  the  marriage  of  such 

TT^ croons,  whom  he  is  desirous  to  gratify  in  this  manner,  although  he 

^^^  noways  related  to  the  said  persons.     And  this  institution  will 

*^^ve  its  effect,  if  at  the  time  of  the  testator's  death  there  is  a  child 

^^^nceived  of  this  marriage,  although  it  is  born  only  after  the  said 

^cath.*    And  one  may  likewise  substitute  children  which  shall  not 

^  bom  until  a  great  many  years  after  the  death  of  the  person 

^bo  makes  the  disposition.' 

XXIV. 
3039.  One  may  institute  an  Heir  or  Executor^  without  naming 

*  S«e  the  eighth  article  of  the  second  section  of  Ilein  and  Executors  in  general,  and  the 
articles  there  quoted,  and  the  remarks  on  that  eighth  article- 

'  See  the  thirteenth  article  of  the  second  section  of  Heirs  and  Executors  in  general. 

*  Potthnmas  alienos  recte  hsres  institaitur.  Inst,  de  honor,  poss.  See  the  thirteenth 
irticle  of  the  second  section  of  Heirs  and  Executors  in  general.  Such  an  institution  would 
be  as  it  were  conditional,  in  case  the  said  child  should  be  conceived  at  the  time  of  the  tes- 
tttor's  death. 

It  is  rery  usual,  in  faror  of  contracts  of  marriage,  to  make  such  institutions  of  children 
which  shall  be  bom  of  the  said  marriage,  or  to  give  some  advantage  to  the  males,  or  to 
the  eldest  children,  who  shall  be  bom  of  the  said  marriages. 

'  See  the  third  title  of  the  fifth  book. 
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him  expressly^  designating'  him  only  by  some  Distinguishing 
—  It  is  not  necessary  for  the  instituting  of  an  heir  or  executor,  that 
he  be  named  by  his  name  in  the  testament ;  for  the  institution  will 
have  its  effect  if  he  is  designated  by  his  quality,  or  by  such  cir- 
cumstances as  may  distinguish  him,  and  make  him  so  well  known, 
that  there  can  be  no  doubt  of  the  institution's  being  in  his  favor. 
As  if  the  testator  had  named  for  his  heir  or  executor  a  bishop,  a 
first  president,  an  attorney-general,  the  dean  of  a  chapter,  or  some 
other  person  who  may  be  distinguished  and  marked  out  predaely 
by  some  particular  quality  in  a  certain  place.^ 

Remarks  on  the  Preceding  Article. 

3040.  What  is  said  in  this  text  of  an  institution  which  ahoold 
be  made  in  terms  reproachful  to  the  heir  or  executor,  to  describe 
him  by  that  distinction,  has  not  been  set  down  in  the  article.  For 
besides  that  in  all  appearance  it  nevar  happens,  at  least  among  us, 
that  a  testator  shoukl  be  willing  to  affront  his  heir  or  execotofi  at 
the  same  time  that  he  leaves  him  his  estate,  it  might  so  fall  out 
that  a  father,  justly  irritated  against  his  son  because  of  his  diaoir- 
derly  life,  and  yet  not  being  willing,  or  even  not  aUe,  to  disiiihaEii 
him«  but  being  only  desirous  to  show  the  just  occasion  he  hat  had 
in  his  lifetime  to  be  dissatisfied  with  this  son,  and  to  make  him 
sensible  of  his  anger  in  order  to  bring  him  back  to  his  duty,  shoiiU 
dtx'larv  in  his  Te$T^imont«  that  althoii^  hi5  son  had  rendered  him- 
«*lf  unwonhv  of  his  sucoes^ou  bv  his  disorvlerlv  life,  vet  for  all 
that  he  names  him  his  heir  or  executor :  and  this  disposition  would 
not  be  null.*  But  if  the  heir  or  executor,  not  betii^  son  to  the 
t^^stator,  w\is  insii:u:t\i  \vi:h  s^xne  rv'pfoachlol  or  injurious  expres- 
sion or  vi^^^ription,  i:  is  by  the  o::v*unis;ance«  that  we  ought  to 
iuvio^  \vhc:h:*r  such  an  :ns:::i;:ion  :v.:iv  have  anv  cause  which 
\MXC^.:  :o  ::;.iko  ::  :o  suSs.s:,  :he  heir  or  exeonror  bein^  x^'illing  t 
a^wo:  o:  :he  susvessio::.  or  \vhe:h-.T  :he  insiituiion  is  so  lar  con 
:rarv  :o  rt\*vsv^::  ar.v:  Cvvvi  luanntrj  :hi:  i:  o-jxh:  :o  be  annulled. 

XXV. 
*"  ■.  —  Or.TT  :v.Ay  likexk-^.j*"  .lai*::^  Vc  his  h^fir  or  executor  an  m 


*  5i  oti.«  icflKtr  >Jtfffc,»  .cvoes  >w  tuifr^  3*£  j»rxjhr:k:di. 
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known  person,  provided  that  the  testator,  who,  perhaps,  has  never 
seen  the  said  heir  or  executor,  points  out  his  person  by  such  eir- 
eiunstances  as  may  make  him  easily  known ;  as  if  it  is  the  son 
of  one  of  his  brothers,  or  other  near  relation,  whom  he  had  never 
seen  because  of  a  long  absence ;  or  even  a  stranger  distinguished 
by  some  mark,  such  as  some  particular  favor  which  the  testator 
may  have  received  from  him,  and  which  he  explains  in  such  a 
manner,  that,  although  the  author  of  this  kindness  was  unknown 
to  him,  yet  this  circumstance  may  afterwards  make  him  easily 
inown.^ 

XXVL 

3042.  T%e  L^stitution  NuUj  by  Reason  of  the  Uncertainty  of  the 
Btif  or  Executor.  —  If  the  testator,  in  the  naming  of  his  heir  or  ex- 
ecutor, should  express  himself  in  such  an  obscure  and  equivocal 
nianiier,  that  it  is  not  possible  to  know  whom  he  intended  to  name 
for  his  heir  or  executor,  it  being  impossible  that  such  an  institu- 
tioo  can  have  its  effect,  it  would  remain  null.     Thus,  for  example, 
^  there  are  two   persons  of  the  same  name,  who  are  equally 
^^ciids  to  the  testator,  and  he  should  name  one  of  them  to  be  his 
^ir  or  executor,  but  in  such  a  manner  that  it  is  not  possible  to 
^^nguish  which  of  the  two  he  means,  this  uncertainty  would  ex- 
^^'Hle  both  the  one  and  the  other  from  the  succession :  *  for  it  could 
"•^^t  be  said  that  both  those  persons  should  be  heirs  or  executors, 
•*nce  the  testator  intended  only  one  of  them  ;  and  it  could  not  be 
^^d  of  either  of  the  two,  that  he  was  the  person  whom  the  tes- 
^^r  had  made  choice  of.     Thus,  in  this  case,  if  it  were  possible 
*«at  it  could  happen,  it  would  be  juster  to  leave  the  succession  to 
^^^  next  of  kin,  than  to  hazard  the  giving  of  it  to  one  of  the  two 
'^om  the  testator  was'not  willing  to  have  for  his  successor;  and 
*^*^  event  ought  to  be  imputed  to  the  testator's  want  of  exsLctness. 

Remarks  on  the  Preceding  Article. 

3043.  If  the  case  of  this  article  could  fall  out,  and  the  two  per- 
is of  the  same  name  should  agree  among  themselves  to  divide 
^^^  succession,  could  the  next  of  kin  hinder  the  same  by  reason  of 
^^^  nullity  arising  from  the  uncertainty,  which  makes  it  impossible 

L.  \\,  C.de  hcered.  intt. ;  —  \  ult.  Irut.  eod. ;  —  r.  I.  46,  D.  eod.    See  the  following  ar- 
L.  62,  ^  1,  Z>.  <2e  hcered.  irut.    See  the  twenty-fifth  article  of  the  eleventh  section  of 
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to  discover  which  of  the  two  is  the  heir  or  executor  ?  Or  might 
they  say  that  one  of  them  is  certainly  the  person  whom  the  testa- 
tor had  called  to  his  succession,  and  that  therefore,  they  both  yield- 
ing to  one  another  reciprocally  the  right  that  each  of  them  might 
have  to  it,  their  agreement  among  themselves  would  have  the  eflfect 
of  rendering  the  succession  common  to  them  ?  Since  one  of  the 
two  is  certainly  called  to  the  succession,  and  gives  a  share  a!  it 
to  the  other,  and  it  ought  to  be  indifferent  to  the  next  of  kin, 
who  is  deprived  of  the  succession  by  the  testament,  whether  it  re- 
main entire  to  one  alone,  or  whether  it  be  divided  among  twa 
But  since  the  quality  of  executor,  or  testamentary  heir,  cannot  be 
acquired  but  by  the  will  of  the  testator,  the  agreement  of  these 
two  persons  cannot  make  them  both  heirs  or  executors :  for  b^ 
sides  that  the  person  whom  the  testator  had  a  mind  should  be  his 
heir  or  executor  cannot  be  sure  himself  that  he  has  this  quality; 
it  is  most  certain  as  to  the  other,  not  only  that  he  cannot  be  heir 
or  executor,  but  likewise  that  he  cannot  he  coheir  or  coexecator, 
since,  although  the  person  from  whom  he  derives  his  right  should 
be  acknowledged  for  the  true  heir  or  executor,  yet  he  cannot  make 
a  coheir  or  coexecutor,  who  shsiU  immediately  succeed  to  the  testa- 
tor in  one  half  of  the  succession.  And  the  said  conveyance  or  as- 
signment would  only  make  him  a  purchaser  of  that  moiety  of  the 
succession,  and  not  an  heir  or  executor  chosen  by  the  testator. 
Thus,  since  neither  of  the  two  can  be  certainly  heir  or  executor, 
nor  by  any  means  coheir  or  coexecutor,  such  a  disposition,  which  is 
impossible  to  be  executed,  ought  to  remain  nulL 

XXVIL 

3044.  Persons  Unworthy  cannot  receive  any  Benefit  by  a  Tesior 
ment,  —  We  may  reckon  in  the  number  of  persons  who  cannot 
receive  any  benefit  by  a  testament,  those  who  have  rendered  them- 
selves unworthy  of  it.     And  since  the  causes  which  may  have  this  ^ 
effect  have  been  explained  in  their  proper  place,^  and  there  is^ 
nothing  necessary  to  be  repeated  here,  it  is  sufficient  for  the  ordei^ 
of  the  subject-matter  of  this  section,  that  we  have  here  taken  no-^ 
tice  of  it 

^  Sec  the  third  section  of  Heirs  and  Executors  in  general. 
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SECTION    III. 

OP   THE    FORMS   AND    FORMALITIES   NECESSARY    IN   TESTAMENTS. 

3045.  We  call  those  things  forms  or  formalities  of  an  act,  which 
the  laws  have  established  to  be  proofs  of  its  verity,  and  thereby  to 
establish  its  validity.     Thus,  to  make  a  sale,  an  exchange,  a  lease, 
a  loao,  or  other  covenant,  which  may  have  its  effect',  it  is  necessary 
to  make  an  act  of  it,  that  is,  a  writing  which  may  explain  the  in- 
tention of  the  parties,  to  be  signed  by  them ;  or  if  one  or  other  of 
them  cannot  write  their  names,  that  it  be  made  in  the  presence  of 
t  notary  public  and  two  witnesses,  or  of  two  notaries  without  wit- 
nesses.^   Thus,  to  have  a  right  of  mortgage  according  to  our 
usage,  a  covenant  signed  only  by  the  parties  would  not  be  suf- 
ficient ;  but  it  is  necessary  that  the  act  which  is  to  give  the  mort- 
gm^  should  be  passed  either  in  a  court  of  justice,  or  before  two 
ncytaries,  or  before  one  notary  and  two  witnesses.     Thus,  for  the 
v^alidity  of  a  donation  that  is  to  have  its  effect  in  the  lifetime  of 
^i\e  donor,  it  is  not  enough  that  the  act  thereof  be  written  and  exe- 
c^v^led  in  the  presence  of  notaries  public,  but  it  is  moreover  neces- 
»»»y  that  it  be  enrolled.^ 

3046.  We  see,  in  all  these  sorts  of  acts,  that  these  formalities 

"^ve  been  invented  in  order  to  make  them  valid,  that  is,  to  make 

^^^m  have  their  effect  by  the  proof  which  they  make  of  their  truth. 

-"^t  if  it  is  necessary  in  all  sorts  of  acts  that  they  should  have 

^nie  formality  to  prove  their  truth  in  order  to  give  them  the  effect 

^hich  they  ought  to  have,  there  is  as   much  or  more  necessity 

^^t  an  act  so  serious  and  of  so  great  importance  as  is  a  testament 

**^otJd  be  accompanied  with  proofs  of  the  will  of  the  testator, 

^*^ich  may  not  only  remove  all  suspicion  of  the  forging  of  another 

^'^  than  his,  but  which  may  give  also  his  testament  the  character 

^*  ^  will  well  concerted,  by  the  firmness  and  authority  of  which 

■^^  peace  and  quiet  of  the  families  that  are  interested  in  it  may 
^  established. 

^047.  It  was  upon  these  considerations  that  in  the  Roman  law, 
^^ich  allowed  the  making  of  a  testament  by  word  of  mouth  and 

See.  toachinff  the  necessitj  of  making  acts  in  writing,  the  remark  that  has  been  made 
.     ^e  twelfth  article  of  the  first  section  of  CovencuUs^  and  the  preamble  of  the  second  sec- 
**^n  of  Pron/t, 

See  the  fifteenth  article  of  the  firet  section  of  Donaiiont. 
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without  writing,  it  was  ordained,  that  it  could  not  be  made  with- 
out the  preeeiice  of  seven  witnesaca  above  fourteen  years  of  a^ 
and  citixeiu  of  Koine.  And  the  same  number  of  witiienaes  waa 
liknriie  mmie  necessary  for  written  testaments. 

3048.  This  usage  as  to  the  number  of  seven  witjiesses  is  pre- 
•emcLia'tte  provinces  of  France  which  are  governed  by  the  wrJt- 
tni  law;  but  in  the  other  provinces  no  more  witnesses  are  re 
qHind  to  tntaments  than  to  confrac-ts,  and  two  witnesses  sulfice 
with  a  notary  public,  or  two  notaries  without  other  wituesses. 
Aod  An*  we  even  some  places  where  they  are  governed  by  the 
writtan  IsWf  where  the  same  formality  sutlices  for  tc«tameat& 
Bnt  *— *—*^  of  this  great  number  of  witnesses,  some  customs  have 
(BMoribad  odier  forms ;  such  as  that  the  testators  shall  read  ana 
•ad  am  &e  testaments  which  they  have  dictated  tfl  the  notaritis 
paUiCf  aad  that  express  mention  be  therein  made  that  this  formal'  > 
i^  hath  bees  observed.  We  may  add,  as  to  what  conct>rnf«  the 
foimalitieft  ot  testaments,  that  by  the  ordinances  of  Orleans,  art.  i' 
S7j  and  ot  Blois,  art  63,  one  may  make  a  testament  before  a  m* 
nte  or  a  vioer,  instead  of  a  notary  public,  observing  therein  the 
anal  formalities. 

3049^  We  have  thought  lit  not  to  set  down  among  the  rules  at 
this  sectioD  tliat  rule  of  the  Roman  law  which  requires  that  the 
witasMM  should  bo  called  expressly  for  that  end.  This  formality 
waajadged  n(VTs>ary  f'lr  tijsliinK'iila  thiit  witi?  not  written;''  but 
according  to  the  usage  in  France,  which  requires  that  tlw  tHlB> 
ment  be  in  writing,  it  suffices  if  the  witnesses  are  present  at  tbi 
reading  and  signing  of  the  testament  And  although  the  notariM 
usually  make  mention  in  the  testaments  that  the  witnesses  hafi 
been  expressly  called  for  that  purpose,  yet  it  seems  that  the  testa* 
ment  ought  not  to  be  null,  although  this  fonnality  was  iniiiMiJ. 
for  it  is  always  certain  that  the  witnesses  have  been  desired  to  d(^ 
this  office,  and  this  troth  is  sufficiently  proved  by  their  presence  aa^t 
signing.  And  we  see  even  in  the  Roman  law,  that  although  th^ 
witnesses  bad  not  been  called  expressly  for  the  testament,  yetM 
was  sufficient  to  acquaint  them  that  their  testimony  was  <~ 
in  that  aflau-.  Licet  ad  o/uun  rvtn  sint  rog^ati,  vel  colUcU,  si  i 
ante  testimonium  cerHorentur  ad  testttmenium  se  adkiintot,  posu  <W 
tetUmonium  suum  rede  perhibere,     L.  31,  §  2,  D.  ^t  test,  fac  patM^ 

'  8«e  the  renuiti  on  theonljutideof  IbefouithHctkin. 
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Art.  I. 
3050*  Seven  WUnesses  are  necessary  to  a  Testament.  —  It  is  ne- 
PTM ary  far  the  Yalidity  of  a  testament,  that  the  testator  make  it  to 
be  lead  in  the  preseooe  of  a  public  notary,  and  of  seven  witnesses 
that  sign  it  with  him.  And  if  the  testator  or  witnesses  know  not 
bow,  or  are  not  able,  to  write,  it  is  necessary  that  mention  be  made 
thereof  in  the  testament* 

IL 

3061.  Uke  WUnesses  oug'ht  to  be  present,  and  sign  if  they  can.  — • 
AH  the  witnesses  ought  to  be  present  at  the  same  time,  and  in  the 
•une  place  where  the  testament  is  made,  so  as  to  hear  the  whole 
teor  of  the  testament     And  although  the  testament  had  been 
Wiftten  before,  and  in  their  absence,  yet  it  is  sufficient  that  they  all 
k  present  to  hear  the  testament  read  in  presence  of  the  testator ; 
<iid  that  he  declare  to  them  that  the  said  testament  contains  his 
villy  of  whieh  the  said  writing,  together  with  their  uniform  testi- 
mony, is  to  male  the  proof;  and  that,  at  the  same  time,  without 
being  interrupted  by  other  business,  the  witnesses  see  the  testator 
>ign  the  testament,  and  they  sign  it  with  him.^    For  it  is  by  the  sign- 
^Bg  that  the  testament  is  to  be  accomplished,  and  to  have  its  form.® 

^   Septem  testibas  adhibids,  et  snbscriptione  tcstinm.    §  3,  Inst,  de  test.  ord.    Si  unos  da 
tetdbas  defuerit,  rel  coram  testatore  omncs  eodcm  loco  testes  suo,  vel  alieno  an- 
Bon  signmTerint,  jure  deficit  testamcntam.    L.  12,  C.  de  testam.     Septem  testium 
in  testamentis  reqoiratur,  et  subscriptio  a  testatore  fiat.    L.  28,  ^  1)  ^-    Sco 
^  Mowing  article. 

^mtead  of  scaling  by  the  witnesses,  which  is  mentioned  in  this  law,  and  which  is  not  in 

with  OS  except  in  some  places,  it  is  only  the  signing  of  the  witness  that  is  required, 

it  to  wrile  hit  name  if  he  can,  and  is  able  to  sign  ;  and  if  not,  the  notan'  ought  to 

•ention  at  it,  according  as  it  has  been  directed  by  the  ordinance  of  Orleans,  art  84, 

tliat  of  BloiSf  art.  1 65.    See  another  form  of  a  testament  in  the  serenteenth  article. 

nde  explained  in  this  article  is  to  be  understood  according  to  the  usage  of  the 

which  are  gOTemed  by  the  written  law.    For  in  the  customs  so  great  a  number 

if  not  required,  as  has  been  explained  in  the  preamble  of  this  section.    As 

^^Mi  it  is  to  be  observed  in  general,  on  the  formalities  of  testaments,  that  we  ought  to 

thoee  that  are  in  use  in  the  place  where  the  testament  is  made :  for  the  formoli- 

being  different  in  divers  places,  every  place  keeps  to  its  own ;  and  one  ought  not  to 

Ann  aside  in  order  to  make  use  of  those  of  other  places,  which  perhaps  may  not  be 

^*U>wn  there,  and  may  be  such  that  the  notaries  public  either  would  not  or  could  not  sub- 

•titm  in  the  room  of  those  they  had  been  accustomed  to.     Thus,  everj-  place  having  a 

^KM  to  keep  to  its  own  approved  usage,  and  which  has  passed  into  a  law,  it  is  sufficient 

^^  ^  validity  of  a  testament,  to  observe  therein  the  formalities  that  are  used  in  tlie  place 

**ja*it  is  made.     V.  I.  9,  Cod.  de  testam. 

L  21,  C.  de  testam. 

^.  /.  21 .    See,  as  to  the  signing  by  the  testator  and  witnesses,  what  has  been  said 
^''•of  in  the  first  article. 

▼OL.  II.  25 
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IIL 

80S2.  The  Witnesses  ov^ht  to  be  above  Fourteen  Yean  of  Ap. 
—  The  witnesses  ought  to  be  above  fourteen  years  of  Age,  and  Id 
hvn  Done  of  the  defects  or  other  causes  which  may  make  tbflir. 
tntiin"nj  nvill  ;^  as  shall  be  explained  by  the  following  rulea. 

IV. 
3053.  Women  cannot  be  Witnesses.  —  Altboagh  women  majr 
bear  witness  in  matters  of  fact  of  wliich  the  proofs  dej>end  on  the 
declaratiooB  uf  persons  who  may  happen  to  have  any  knowledge 
ofthem,  erec  in  crimes,  yet  they  cannot  be  witnesses  to  & 
ment*  For  there  is  this  difference  between  voluntary  acts 
is  tmotmVTf  to  have  witnesses,  and  the  other  cases  of  the 
bets,  that  in  t  liese  we  are  not  at  liberty  to  choose  whom  wA  _ 
be  witneaaeB,  whereas  in  testaments  and  other  actd  ibe  choice  df 
Iht  witDOOKf'  i^  altogether  voluntary ;  and  therefore,  the  fnnctjaiL 
of  beariugwtincss  in  these  matters  being  more  natural  to  men,  ib. 
is  not  ao  nwer  to  take  in  women  among  them.    *  _> 

3001  Mml  Men.  Dea/and  Dmmb  Pertons,and  Prodigta*,taumm 
t*  tWftiWWi.  ~~  Mad  men,  deaf  and  dumb  persons,  and  prodigaLsM 
iriko  ate  interdicted,  cunnot  be  witnesses  in  a  testameot.' 

VL 
3055^  Sor  Pentms  mottd  with  itfaauf.  —  Faaon  noted  witt  ic^ 
hmy  cannot  be  witnesses  in  a  testament,  no  more  than  in  « 
acta.*     Thus,  all  those  who  have  been  condemned  to  any  p 
ment  that  i«Mkfs  them  inCunoos,  wbetiier  it  be  that  the  a 
uf  condemnation  expresses  the  note  of  infamy,  or  that  this  a 
a  consequence  of  it,  cannot  be  witnesses.     And  those  wboae  fP^^ 
fesaion   may  lewln  tb«n  tufiunoos  aic  ander  the  same  Ibb^ 
padty> 

va 

3066.  Jfcr  Sbrtmgwt  »io  mr  eagtrf  iUfct.— Stiangm  who  »** 


MM. .— 4  C  «>A  A  ML  W. 


-  £  aa  4  «.  o.  f.  aite.>t  y. 
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caDed  aliens  cannot  be  witnesses  in  a  testamenU  For  the  laws 
extend  the  incapacity  of  making  a  testament,  and  of  receiving 
benefit  by  a  testament,  to  that  of  being  a  witness  to  one.  And  it 
might  happen  that  the  stranger,  who  is  taken  to  be  a  witness, 
might  be  under  some  incapacity  which  was  not  known. 

VIIL 

8057.  The  Capacity  of  the  Witness  is  considered  at  the  Time  of 
wth'iy  the  Testament.  —  The  quality  of  the  witness,  by  which  we 
ire  to  judge  if  his  testimony  ought  to  be  received,  is  considered 
only  at  the  time  of  making  the  testament ;  for  it  is  sufficient  that 
he  was  then  capable  of  being  a  witness.  And  the  incapacity 
which  had  preceded  the  testament,  but  which  had  then  ceased,  or 
wftidi  happened  only  after  the  making  of  the  testament,  would  be 
00  hindrance  why  his  testimony  ought  not  to  subsist ;  for  it  was 

OQiy  at  the  time  that  the  testament  was  made  that  he  performed 

fli<e  fimction  of  a  witness.^ 

IX. 

9058.  T%e  Heir  or  Executor  cannot  be  a  Witness.  —  The  heir  or 
named  in  a  testament  cannot  be  a  witness  to  it :  for  it  is 
own  affiur;  and  he  is  the  principal  person  interested  in  the 
T^^Llidity  of  the  testament'" 

Remarks  on  the  Preceding  Article. 

3059.  If  it  were  a  private  and  secret  testament,  made  in  the 

mtumer  which  shall  be  explained  in  the  seventeenth  article,  and  if 

tlic  testator  had  caused  it  to  be  signed  by  the  person  whom  he  had 

^■^^med  in  it  his  heir  or  executor,  taking  him  for  one  of  the  wit- 

neases,  the  better  to  conceal  the  contents  of  his  will,  would  this 

^^•timony  be  rejected?  and  would  the  testament  upon  this  ac- 

®^nt  be  null  ?     The  ground  of  doubting  of  it  is,  because  that  in 

^'^^•e  kinds  of  testaments  the  witnesses  do  not  bear  testimony  to 

^^  dispositions  made  by  the  testator,  which  are  unknown  to  them, 

Hogmtis  testibiu  septem  numero,  civtbus  Romants.    L.  2\^C.(U  testam.    Testes  adhiberi 
'^^^^tint  ii  cam  qaibos  testamenti  factio  est    4  ^)  ^^^'  ^  ^^-  °^' 
^y  tKe  remsoQ  of  the  rule  explained  in  this  last  text,  persons  condemned  to  any  panish- 
^     which  imports  civil  death  cannot  be  witnesses ;  which  is  likewise  extended,  by  the 
«^  in  France,  to  professed  monks. 
^.  22,  ^  1,  D.  qw  tatam.fac.  pon. 
^  Zr.  20,  D.  qtd  teatam./ac.  poa. ;  -^L  \4,  D.  de  reb.  dub. ;  —  I  22,  C.de  tertom.;  — 4  11, 
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Imt  osij  to  the  declaration  which  he  made  to  them,  that  they  watt 
oontained  in  the  writing  or  paper  sealed  up,  which  he  only  ^howt^ 
tbentt  wittioat  reading  it  to  them.  Thus,  the  heir  or  exconlor,  who 
iihaiUd  know  nothing  of  his  being  instituted  by  this  testanicot,  to 
which  he  was  called  to  be  a  witness,  would  not  bear  testimony  to 
bu  being  named  therein  heir  or  executor,  for  that  he  could  uot 
know;  but  only  to  the  bare  declaration  of  the  testator,  that  bit 
will  Vu  oontained  in  that  secret  writing  or  paper  sealed  up ;  and 
which  be  might  bear  witness  to,  without  being  suspected  of  paf 
tuliij  in  bia  testimony  by  reason  of  his  interest  under  the  will 
80  tbaA  it  Would  seem  that  the  motive  of  the  law,  which  r<^C(.-l« 
the  teatimoBy  of  the  heir  or  executor,  would  cease  in  such  a  caar 
•8  tiiis,  nnlesR  there  were  some  particular  circumstanc4»  which 
might  make  ^ome  alteration ;  and  that  tlierefore  this  institntioo 
might  upon  these  considerations  have  its  elTect 

S06Ql  We  have  not  inserted  in  the  article,  that  the  legatees  may 
be  witnesaeB  to  a  testament,  as  the  text  l>ears  from  whence  it  i* 
taken.     For  besides  that  it  seems  that  tliis  law,  among  the  Ro- 
mans, was  a  consequence  of  the  custom  which  they  hud,  to  give 
always  sotnething  to  the  witnesses  of  a  testament,  as  a  reeom* 
pense  for  the  favor  they  did  in  bearing  witness,  which  neverlbelesifc. 
would  exteml  only  to  very  small  legacies,*  the  liberty  of  lakin^g 
indifierently    for  witnesses  legatees  in  considerable  sums   seem^a 
contrary  to  thi-  general  rulf,  that  no  one  can  be  a  witness  in  ^ 
case  where  his  interest  is  concerned,  as  has  been  explained  io  ita 
proper  place ;  ^  neither  wonM  our  usage  approve  the  procuring  tma 
witnesses  with  money :  for  although  the  integrity  of  witnca—  to« 
a  testament  would  not  be  liable  to  suspicion  for  having  reoeivn^ 
some  acknowledgment,  as  woold  be  the  integrity  of  witnesaea  ^^^ 
bear  testimony  in  other  matters,  for  which  testimony  it  is  pn^il^ 
ited  by  the  Roman  law,  as  well  as  by  ours,  to  take  or  give  *M»y 
thing,"  yet  it  is  not  decent  that  we  should  purchase  with  rowey 
witnesses  to  a  testament.     It  is  because  of  these  consideratioiM^ 
and  of  the  rule  which  reqtdres  that  no  man  bear  witness  in  lii* 
own  affair,  that  in  many  customs  we  find  it  expressly  ordaltie4 
that  legatees,  and  others  interested  in  the  testament,  cannot  be 
witnesses  to  it     And  although  there  be  this  difference  between 
the  customs  and  the  written  law,  that  in  Hie  greatest  part  <tf  tbtt 

•  F.d.l.\4,D.dera.d«b.i~-L22,C.detal. 

^  See  (he  lizlh  ulicle  of  tfa«  Ihiid  lectioii  of  Pnefi. 

*  L.l,i\,  D-deUg-Oond.  lb Jab^Hde  total.  LOat. 
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customs  there  is  reqnired  only  the  presence  of  two  witnesses,  with 
a  notary  public,  to  make  a  testament  valid,  whereas  seven  wit- 
nesses are  reqoired  by  the  written  law,  it  is  so  easy  a  matter  every- 
wkere  to  find  witnesses,  that  there  is  no  occasion  to  engage  them 
to  it  by  legacies,  or  other  advantages.     And  it  might  even  happen 
mate  readily  in  the  provinces  which  are  governed  by  the  written 
law,  than  in  the  customs,  that  a  testator  should  exhaust  his  estate, 
whether  by  a  testament,  or  even  by  a  codicil,  in  giving  many  con- 
siderable legacies ;  and  therefore  it  would  seem  to  be  of  too  great 
t  oonseqnenoe  to  admit  the  testimony   of  legatees  indifferently. 
And  since  the  validity  or  nullity  of  the  testimony  of  legatees  ought 
not  to  depend  on  particular  circumstances,  so  as  to  leave  it  to 
the  discretion  of  the  judge  to  admit  or  reject  it ;  and  since  it  would 
he  necessary  to  have  a  fixed  rule,  which  should  either  admit  or  re- 
/ect  without  distinction  the  testimony  of  all  legatees ;  it  would 
*eein  more  just  to  reject  their  testimony,  since  there  can  be  no  in- 
convenience in  it,  and  there  might  be  some  in  admitting  it ;  and 
i^caides,  it  is  just  that,  if  the  testator  will  deprive  the  heirs  of 
i^Iood  of  what  they  have  a  natural  right  to,  he  ought  to  take 
pvoper  measures  for  doing  it 

X. 

3061.  Nor  his  Children^  Father^  or  Brothers.  —  The  same  reason 

^■^hich  makes  the  testimony  of  the  heir  or  executor  to  be  rejected 

i»   the  cause,  likewise,  why  we  do  not  receive  the  testimony  of  his 

children,  his  father,  or  his  brothers ;  for  the  testament  being  the 

*ftir  of  the  heir  or  executor,  it  is  necessary  to  have  other  wit- 

i&esses  to  it  than  persons  who  are  so  nearly  related  to  him,  and 

"^ho  of  themselves  may  be  interested  in  the  validity  of  an  institu- 

^n  which  may  in  several  ways  turn  to  their  advantage.'' 

Remarks  on  the  Preceding  Article. 

3062.  Although  tte  text  cited  is  restrained  to  children  that  are 
*iot  emancipated,  who  are  still  under  the  authority  of  the  same 
father,  yet  it  seems  that  this  distinction  would  not  be  agreeable  to 
^r  usage.  And  if  the  rule  did  not  extend  to  children  that  are 
emancipated,  as  well  as  to  those  who  are  not,  it  might  very  easily 
l^ippea  that,  since,  by  the  rule  which  shall  be  explained  in  the 
^elfth  article,  several  witnesses  may  be  taken  out  of  the  same 


°  \  10,  Imt,  de  teMoM.  ordm, 

25* 
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family,  all  the  witnesses,  or  the  greatest  part  of  them,  shonld  be 
the  father,  the  children,  or  brothers  of  the  heir  or  executor. 

3063.  If  the  witnesses  were  uncles,  first-cousins,  or  other  nev 
relations  of  the  heir  or  executor,  would  their  testimony  be  ie» 
ceived  ?     It  seems  that,  the  law  having  made   mention  only  of 
brothers,   and   of  brothers   only   who   are  not   emancipated,  it 
has  not  rejected  the  testimony   of  other  near  relations.     As  to 
which  matter,  we  may  take  notice  of  a  difference  between  the 
effect  of  the  proof  by  witnesses  in  an  inquest,  or  in  an  informatioii, 
and  the  effect  of  the  proof  by  witnesses  in  a  testament,  in  a  doDt- 
tion,  in  a  sale,  in  a  transaction,  or  other  contract    In  inquests  and 
informations,  there  is  often  only  the  bare  faith  of  the  witnesses 
which  makes  the  proof;  and  therefore  they  reject  in  them  the  wit- 
nesses who  are  relations,  as  has  been  explained  in  the  eighth  article 
of  the  third  section  of  Proofs.    But  in  testaments,  and  in  contracts, 
the  principal  proof  consists  in  the  writing  signed  by  the  persoDS 
who  make  the  said  acts,  if  they  can  write,  and  by  the  notary;  so 
that  the  proximity,  which  in  inquests  and  informations  makes  the 
testimony  of  relations  to  be  rejected,  seems  not  to  be  of  the  same^ 
consequence  in  testaments,  or  in  contracts.     But  if  all  the  wit— - 
nesses  to  a  testament  were  uncles,  or  cousins-german  of  the  bei 
or  executor  to  a  testator,  who  could  neither  read  nor  write,  wo 
the  validity  of  the  said  testament  be  without  dispute  ?     It  wool- 
seom  to  he  so  by  this  law,  which  rejects  only  the  testimony 
brothers :  and,  on  the  contrarv,  it  would  seem  to  be  otherwise  l:>  ^ 
the  general  rule,  which  rejects  the  testimony  of  near  relations;  arB^ 
in    this  ease,  the  will   of   the  testator  not   being   proved  by  Imii 
sisjii  manna],  it  is  the  more  neeessarv  that  the  fidelitv  of  the  w\t.- 
nes<es  shouKi   be  unexceptionable.     So    that    this   is  a  difficulty 
wbirh  deserves  to  be  atljusted  by  some  niles,  unless  we  might  ex- 
Tend  to  it  that  of  the  ordinance  (1G67,  tit.  22,  art.  11)  which  rejects 
the  testimony  of  relations.     But  this  ordinance  relates  only  to  in- 
quests, and  excludes  fn^m  iriviii:?  their  testimonv  in  them  even  chil- 
dren  of  seix'^ndi'onsins. 

o(M>4.  We  may  likewise  n:»mark,  on  the  same  subject,  another 
iliiVcriMice  betwet^n  testaments  and  conrracts,  which  consists  if*- 
this,  that  in  contracts  the  panics  are  present,  and  that  their  mutua-l 
consent  is  suificien:ly  prrned  by  their  presence  and  signature, i£" 
they  are  }x*rsons  that  know  how  to  write,  or  by  the  signing  of  the? 
notaries;  so  that  the  witnesses  are  no:  verj'  necessary,  unless  the 
truth  of  the  contract  be  called  in  question.     But  in  testaments  the 
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hein  of  blood,  who  are  the  parties  concerned,  are  not  present,  and 

tiie  testator  disposes  of  his  effects  by  himself  as  he  thinks  good ; 

which  the  law  does  not  allow  him  to  do,  unless  he  observes  much 

greater  formalities  than  those  which  are  sufficient  for  the  proof  of 

oontracts.   Thus,  it  seems  to  be  agreeable  to  the  spirit  and  intention 

of  the  law,  that  the  fidelity  of  witnesses  to  a  testament  should  be 

fiee  from  all  manner  of  suspicion ;  and  that  the  motive  of  the  law, 

which  requires  a  greater  number  of  witnesses  in  testaments  than 

what  is  necessary  for  any  other  proof,  seems  likewise  to  demand 

that  the  fidelity  of  the  witnesses  should  not  be  liable  to  suspicion 

hj  reason  of  their  being  too  near  of  kin  to  the  heir  or  executor ;  as 

to  which  matter,  it  is  to  be  wished  that  there  were  some  fixed  and 

oertainmle. 

XL 

9065.  The  Faiher,  Children^  and  Brothers  of  the  Testator  cannot 
^  WUnesses.^^  Seeing  the  testament  is  the  affair  of  the  testator, 
mm  well  as  of  the  heir  or  executor,  the  father,  the  children,  and  the 
bv^othos  of  the  testator  cannot  serve  as  witnesses  to  his  testament 
JLiid  in  this  matter  is  rejected  the  domestic  testimony  of  those  per- 
KUiB  who  compose  all  of  them  together  only  one  family.^ 

XIL 

3066.  Many  Persons  of  the  same  Family  may  be  Witnesses,  — 
Several  persons  of  one  and  the  same  family  may  be  witnesses  to  a 
^*rtament.  Thus,  the  father  and  several  of  his  children  may  render 
^is  office  to  a  testator ;  p  for  if  they  are  all  equally  capable  of  this 
^''k^on,  their  relation  among  themselves  is  no  obstacle  to  it. 

XIII. 

9»067.  A  Testament  may  be  made  at  any  Hour.  —  There  is  no 
'^^^X^  unseasonable  for  making  a  testament,  and  it  may  be  made 
*^  «11  hours  either  of  the  day  or  night** 

S  10,  Intt.  de  taL  ordin. ;  —  \  9,  Itut.  de  testam.  ord.    Since  all  the  dispositions  of  tcs- 
«Dts  are  to  the  prejudice  of  the  lawful  heirs,  it  is  not  very  natural  that  a  testator 
A  call  to  be  witnesses  to  his  testament  those  persons  whom  he  dcsi^s  to  exclude 
his  taccetsion.   But  if  it  should  happen  that  a  son  should  complain  of  the  testament 
liis  father,  to  which  his  brothers,  who  had  great  advantage  by  the  said  testament,  hod 
called  to  be  witnesses,  the  rule,  with  respect  to  him,  would  be  just.    But  if  the  next 
were  brothers  to  the  testator,  and  had  been  witnesses  to  a  testament  of  their  brother 
aAcr  the  death  of  their  father,  it  would  seem  that  they  ought  not  to  complain  of  a 
ent  which  they  had  approved  of  in  this  manner. 
P  ^  8,  Intt.  de  tat.  ordmcmd, ;  —  I.  22,  D.  qui  tat.fac.  pot$. 
1  jL  22,  §  6,  ^.  ^'  tat.Ji2e.  pots. 


806&  D^erm4  Fbrmglltii§  fmr  MmM  Arti  if 
Of  iJl  tiie  ndes  which  we  turn  JMt  ncnr  iifyhiti^*ftM>it 
biloag  'k>  testements  that  are  whmib  ia  tiia  m^amff  w^f  n 
ilia  taftator  dedarea  his  will  ia  pnoaaoa  of  ail  tte 
and  all  the  othernilea  aie  ooauBon  to  all  tiiakiiidaaf 
Wa  thidl  BOW*  in  the  naxi  alaocw  asBlHa  tha  ftanafiliai 
to  aach  trf  tham.* 

8069.  MUUan  Tfrrtamrilf,  Offiogni  af  ilM  amvaiid  aaUfani 
who  are  aotaally  in  an  expeditioiii  and  not  in  a  owJitiaw  la  ab- 
aenre  all  the  fonnalities  wMch  the  law  laqniieB  in  linlaamilfcai 
idieved  from  observing  those  which  their  present  state  doea  not  at 
low  them  to  comply  with.  And  they  may  daolaia  iiieir  wiE  in 
sash  manner  as  tlMft  conjanotoia  in  which  they  happen  ta  lia 
it  possible  ibr  them  to  do  it,  piofidBd  that  tinr  intsnini 
by  good  prods.  And  it  is  thk  kind  of  dispoalion  whiok 
ndlitaiy  testaments;  which  sabsist»  or  do  not 
tiie  dronmstances  of  tiie  time  and  of  the  plaoa  giva  tlMn 
or  not  to  use  this  privilege,  and  according  as  the 
are  tiiere  observed  may  be  snffident  to  establish  their  validiljt  ^ 
the  proof  which  results  from  them  of  the  intention  of  tka 
to  whom  these  kinds  of  tsstsmnnts  asa  psnnittsd.* 


i9 


Remares  on  Tax  PsBosnara  Aancuk 

3070.  The  favor  of  military  testaments  is  agresabla  to. 
usage,  confirmed  by  the  edicts  of  1576,  art  31,  and  tint 
art  32,  which  being  made  for  the  pacification  of  the  troubles, 
confirm  the  military  testaments  which  had  been  made  on  one  sidk^B 
or  other,  pursuant  to  the  disposition  of  the  law.  These  aie  tfcaa^ 
terms  which  are  used,  that  is  to  say,  after  the  manner  in  which  nC 
was  allowed  to  make  these  testaments  by  the  Roman  law. 

3071.  We  could  have  wished  to  have  been  able  to  set  dovm 
more  distinctly  and  exactly  the  rule  explained  in  this  artide,  and  to 


'  In  order  to  know  the  ralidity  of  the  serenl  sorts  of  testaments,  It  is  neccssaiy  to  ts- 
amhie  each  kind  of  testament  accordinj;  to  the  fonnalities  that  are  pecnliar  to  it. 

*  L.  1,  D,  4t  tettam.  mi/i/.;  — /.  im.  D,  de  ban.  pan.  ex  iaL  miL;^l  84,  D.  ie  Uitm* 
mUit.;  —  l.  40,  eod.;—L  17,  C.  eoJ.  ;^Inst.  de  milU.  tfMt.  The  reader  will  be  aUi  to 
jadgv,  bj  the  remarks  on  this  article,  whj  we  have  thought  it  proper  to  cito  all 
texts  here. 
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mark  how  far  the  dispensing  with  the  formalities  in  military  tes- 
tameata  ought  to  extend ;  but  it  was  not  possible  to  fix  a  certain 
form  to  be  observed  in  them,  and  without  which  these  kinds  of 
tettaments  should  have  no  effect ;  for  we  have  no  rules  in  this 
natter  which  determine  what  ought  to  be  the  form  of  militfury  tes- 
tunenta.     And  the  rules  of  the  Roman  law  arising  from  the  texts 
cited  on  this  article,  and  from  some  others,  are  so  indefinite,  that 
it  may  be  said  that  our  usage  would  not  receive  them  without  dis- 
tinction.   Thus,  for  example,  it  would  seem  that  we  should  hardly 
oanfirm  a  testament  which  a  soldier  had  written  upon  the  sand  with 
his  sword,  although  such  a  testament  is  approved  in  ihe  15th 
kw,  Cbd.  de  test  nUliL 

3072.  In  this  uncertainty  of  the  law  concerning  this  matter,  we 
may  reduce  all  sorts  of  military  testaments  to  three  kinds.  The 
fint  is  of  those  that  are  not  in  writing,  and  which  he  who  is  in- 
trtitnted  heir  or  executor,  (mt  the  legatees,  should  pretend  to  prove 

witnesses  to  whom  the  testator  had  declared  his  will.  The 
)iid  kind  is  of  a  testament  written  and  signed  with  the  testa- 
band,  whether  it  be  in  the  form  of  a  testament  or  of  a  mem- 
^^v^dum  containing  his  intentions,  or  written  by  another  hand 
^aaid  signed  by  the  testator.  And  the  third  sort  is  of  a  testament 
**®dooed  into  writing  in  the  presence  of  witnessess. 

3073.  As  to  the  first  of  these  three  kinds  of  testaments,  which 
used  under  the  Roman  law  by  all  sorts  of  persons,  as  has 

in  remarked  in  the  preamble  of  this  section,  it  would  seem  that 
*t  ought  not  to  be  received,  because  of  the  inconveniences  arising 
^^^rti  the  facility  of  forging  a  testament  of  this  kind  ;  and  that  it 
^^old  be  contrary  to  our  usage,  founded  upon  the  ordinances  that 
■*Ve  been  taken  notice  of  in  the  preamble. 

3074.  The  second  kind  of  a  testament,  written  and  signed  by 
^^  testator,  or  written  by  another  hand  and  only  signed  by  him, 
•^^^  not  the  same  inconveniences  in  it.  For  the  writing  is  a  sort 
^  cin  authentic  proof  in  its  own  nature,  and  which  would  be  suf- 
^^ient  to  oblige  a  person  even  beyond  his  estate.  So  that  if  a 
"^^litary  testament  ought  to  be  dispensed  with  as  to  the  forms,  it 
^"^ould  seem  to  follow  from  this  principle  that  it  may  be  suificient 
^  observe  therein  a  formality  which  of  its  own  nature  is  a  perfect 
^cof  that  he  who  writes  and  signs  any  act  wills  and  approves 

^«^t  which  he  has  signed ;  and  this  is  such  a  proof  as  suffices  in 

^any  places  for  ordinary  testaments. 

3075.  As  to  the  third  manner  of  a  military  testament  reduced 
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into  writing  in  the  presence  of  witnesses,  there  may  happen  two 
kinds  of  difficulties  in  it.  One  is,  to  know  what  number  of  wit- 
nesses may  be  sufficient  in  this  testament;  and  the  other  is, 
whether  the  witnesses  alone  are  sufficient,  without  a  public  no- 
tary, vicar,  or  curate,  or  some  other  public  officer. 

3076.  As  to  the  ordinary  number  of  witnesses,  the  law  dispensei 
therewith,  but  does  not  determine  how  many  are  absolutely  iieoes> 
sary.  Quamvis  ii  neque  legitimum  numerum  tesiium  adhUmervU? 
Ought  there  to  be  five  witnesses  in  the  places  where  seven  are  re- 
quired in  any  other  testament  besides  a  military  one  ?  or  would 
two  be  sufficient  in  all  places,  as  they  are  in  many  ?  The  same 
reason  which  we  have  remarked  on  written  testaments  aeems  to 
prove  that  two  would  be  sufficient,  seeing  that  number  aofltet 
regularly  to  make  a  proof.** 

3077.  As  for  the  other  difficulty,  whether  the  preaenoe  of  a  no- 
tary, or  any  other  public  person,  be  necessary,  it  would  aeem  that 
since,  in  proofs  by  witnesses,  whether  it  be  in  inquests  for  ctril 
matters,  or  informations  for  crimes,  it  is  necessary  that  the  wit- 
nesses do  give  their  testimony  in  the  presence  of  the  judgei  so 
likewise  it  should  be  necessary  that  the  testimony  of  thoee  who 
are  called  to  be  witnesses  to  a  testament  should  be  in  the  preacnee 
of  a  public  notary^  curate,  or  vicar,  or  some  other  person  exemaai^z 
these  functions,  unless  that  the  testament  were  signed  by  the 
tator :  for  other\i'ist*  it  would  be  as  easv  to  find  out  two  witnt 
to  siirn  a  writiiii:  which  miirht  be  easilv  forged,  as  to  find  witnesse^s 
to  dojK>50  to  a  will  thai  is  not  wriiton. 

oOTS.  Wo  do  not  prtnend  to  give  here  these  remarks  for 
but  on!y  as  rvritvtions  ufx>n  the  principles  on  which  the  law  touci 
ing  this  matter  seems  to  depend,  and  to  give  a  reason  why 
have  Ci^iHYivevl  this  anicie  in  general  terms,  without  marking  pi 
oisely  wha:   arv  the  K-^nv^aiiues  nxjuireu  in  military  testainen^.s. 
FiM-  on  one  side,  seeing  thj^st*  testairicnrs  are  in  use  with  us,  it  vtsls 
neivs:?arv  to  take  notion  of  the  nile  v\>nct^rcLne  them:  and  on  tbe 
other  skie,  wv  vVuUi  r.o:  pretend  :o  fix  the  lonuaiities  required    in 
:ht*::^,  s:ikv  that  caitnot  S?  dv^ae  but  bv  a  law;  and  it  were  to  be 
w.jhed  that  some  pivnision  w>r«»  r«ade  :be^«in. 

XVI. 
;Vr^  O-'jb  Tisuunem:  nj^^  im  :.Xf  T\n^  .;-"i  Piu£rM€.  —  The  par- 
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(icnlar  hindranoes  which  may  happen  to  testators,  and  which  may 
make  it  impossible  for  them  to  observe  the  formalities  required  in 
testaments,  are  not  sufficient  to  dispense  with  the  observance  of 
tiiem,  and  to  make  the  testaments  valid  where  they  are  wanting, 
for  this  pretext  would  have  two  mischievous  consequences.     But 
in  case  of  the  common  calamity  of  a  plague,  where  the  just  fear 
of  danger  is  an  invincible  obstacle  to  the  formality  of  bringing 
together  the  witnesses  and  the  testator,  the  law  dispenses  there- 
with; and  it  is  sufficient,  without  assembling  the  witnesses  to- 
gether, to  communicate  to  them  separately  the  will  of  the  testator, 
tnd  to  make  them  sign  it  likewise  apart    But  as  to  the  number 
of  witnesses,  the  time  of  a  plague  does  not  dispense  therewith.* 

Remarks  on  the  Preceding  Article. 

9060.  Although  the  text  cited   marks  precisely  enough,  that 

those  who  make  their  testament  in  a  time  of  plague  are  relieved 

only  from  the  formality  of  assembling  the  witnesses  together,  and 

^Hrt   as  to  their  number;  yet  several  interpreters  have  been  of 

pinion  that  five  witnesses  were  sufficient  in  these  sorts  of  tes- 

^ittxicnts,  and  that  some  other  formalities  might  be  dispensed  with 

^i^rein;  which  has  occasioned  several  lawsuits.    But  we  have 

ttoiaght  proper  to  fix  this  rule  in  the  sense  of  the  law ;  for  when 

^°^   disposition  of  a  law  appears  to  be  certain  and  precise,  it  wants 

1^  interpretation  :  and  it  is  not  to  interpret  a  law,  but  to  make  a 

''^^v  one,  to  dispense  with  the  number  of  witnesses  which  the  law 

1^^^  not  dispensed  with ;  although  nothing  would  have  been  more 

'^^'tural  and  more  necessary  than  to  have  expressed  therein  the 

Jj^^^rty  of  making  a  testament  with  five  witnesses,  if  it  had  not 

^^^^n  judged  necessary  to  have  seven.     The  giving  way  to  such 

unlerpretations,  according  as  every  one  might  imagine  to  be  just, 

w-OTild  take  away  all  force  from  the  rules,  and  would  throw  every 

4^g  into  the  greatest  uncertainty.     It  is  enough  to  give  unto 

^^ty  that  extent  which  the  sense  and  spirit  of  the  law  might  re- 

V^ ;  especially  when  it  concerns  arbitrary  laws,  and  those  which 

^are  regulated  the  precise  formalities  which  are  to  be  observed  in 

^^'^^Jnents.*     For  there  is  much  less  inconvenience  in  not  favor- 

• 

^  testaments  contrary  to  the  rules  which  prescribe  the  formal- 
'ues  of  them,  than  in  slighting  these  forms ;  seeing  in  general  the 


>  8,  C.  d^  taiam, 

the  fourth  article  of  the  second  lection  of  the  Rules  of  Law, 
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nnllities  of  testaments  have  no  other  inconvenience  in  them  than 
to  leave  things  in  the  natural  order,  which  calls  the  heiis  of 
blood  to  the  successions,  and  to  oblige  the  testators  to  take  tbeir 
measures  aright,  when  they  shall  have  a  mind  to  change  the  said 
order. 

XVIL 

3081.  Secret  Testaments.  —  The  great  consequence  it  is  of  to 
testators,  and  to  their  families,  that  the  dispositions  which  they 
may  make  by  their  testaments  should  remain  secret  and  unknown 
to  every  body  besides  themselves  till  after  their  death,  if  tbey 
desire  it,  has  given  occasion  to  the  inventing  of  a  sort  of  tet^ 
tament  which  has  this  effect,  and  where  the  witnesses  give  a  oe^ 
tain  testimony  to  the  will  of  the  testator,  although  the  contents  of 
the  will  are  unknown  to  them.  And  it  is  this  sort  of  testameiit 
that  IB  called  private  or  secret;  the  form  of  which  is  after  this  man* 
ner,  that  the  testator  who  knows  how  to  read  and  write,  or  only  to 
read,  writes  his  testament  himself,  or  gets  it  written  by  anotheri 
and  he  reads  it  over,  and  finding  all  the  contents  thereof  to  be 
conformable  to  his  intentions,  he  presents  this  writing,  folded  op 
and  sealed,  to  a  public  notary,  and  to  seven  witnesses  assembled 
together  at  the  same  time,  declaring  to  them  that  that  is  his  tea* 
tament,  but  without  suffering  them  to  read  it,  or  telling  them  what 
are  the  contents  of  it ;  and  having  signed  it  in  their  presence  upon 
the  back,  or  upon  the  cover,  if  he  knows  how  or  is  able  to  sign,  he 
gets  the  witnesses  or  the  notary  to  sign  it;  observing  what  has 
been  said  in  the  first  article  with  respect  to  the  testator  and  wit- 
nesses who  cannot  or  are  not  able  to  sign.** 

Remarks  on  the  Preceding  Article. 

3082.  Although  the  last  words  of  the  text  cited  seem  to  includes 
the  testators  who  cannot  read,  yet  we  have  not  thought  fit  to  give^ 
them  this  sense ;  and  that  upon  two  considerations.  The  first  is--  j 
that  these  words,  si  literas  testator  tgnoret^  being  followed  by  these,  -s 
vel  subscribere  nequecUj  they  may  be  naturally  understood  of  hinr:3 


"  L.2ly  C.  de  testam.  In  this  article  we  have  made  use  of  the  words  folded  and 
which  are  the  same  with  those  in  the  text.  For  althongh  it  would  seem  bj  the  followin 
words  of  the  text,  that  it  is  enough  if  the  testament  is  folded  up  or  put  under  a  cover,  yi 
it  is  usual  to  seal  it  And  it  is  necessary  so  to  do  when  the  testament  is  put  into  a  covi 
signed  by  the  notar}'  and  the  witnesses ;  for  otherwise  it  would  be  ea«y  to  put  anoth" 
testament  under  the  same  cover. 
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wbo  cannot  write,  althongh  he  can  reacL  And  taking  them  in 
this  sense,  this  text  may  be  applied  to  two  cases ;  one,  where  the 
testator  does  not  know  how  to  write,  although  he  knows  how  to 
lead ;  and  the  other,  where  the  testator  can  write,  but  is  hindered 
from  signing  by  some  indisposition,  which  is  pointed  at  by  these 
Words,  vel  subscribere  nequeoL  And  since  it  is  said  in  the  text, 
that  the  testator  may  get  his  testament  written  by  some  other  per- 
•on,  this  clause  shows  clearly  enough  that  it  is  not  necessary  for  the 
testator  to  know  how  to  write,  provided  he  can  read.  The  second 
consideration  is,  that  there  would  be  too  many  inconveniences  in 
confirming  the  secret  testaments  of  persons  who  cannot  read, 
nnce  it  may  happen  that  the  person  who  writes  their  testament 
for  them  may  abuse  the  trust  that  is  in  him,  and  write  things  quite 
different  firom  their  will ;  and  it  might  be  said  that  such  a  testament 
ipv^onld  be  without  any  proof,  for  the  testator  himself  would  not  be 
perfectly  sure  that  it  was  his  will  which  had  been  written,  and  the 
^"^tnesses  would  have  no  manner  of  knowledge  of  it  Thus,  such 
^  testament  would  be  contrary  to  the  spirit  and  intention  of  the 
■^^^^  For  they  require  formalities  in  testaments  for  no  other  rea- 
^n  but  to  give  a  perfect  assurance  that  what  they  contain  is  the 
^**  of  those  who  make  them.  It  is  true,  that  a  testator  who 
neither  how  to  write  nor  read  might  choose  for  the  writing 
kis  testament  a  person  of  such  integrity,  that  there  might  be  no 
ler  of  doubt  that  his  will  was  written  very  faithfully ;  but  th^e 
^'^^'Old  still  remain  the  consequence  of  the  inconveniences  for 
^*^^>se  persons  who  could  not  make  or  had  not  made  so  good  a 
^^>ice ;  and,  in  general,  such  a  testament  as  this  would  be  without 
>  V  manner  of  proof,  since  it  would  depend  on  the  fidelity  of  one 
^^■^ly  witness,  that  is,  of  the  person  who  had  written  it 

^083.  Seeing  there  are  deaf  and  dumb  persons  who  know  how 
Xnite,  there  is  nothing  hinders  why  they  may  not  make  their 
lent  after  the  manner  explained  in  this  article. 

XVIIL 

3084.  3^  Manner  of  Opening  a  Secret  Testament,  —  Since  the 
'^^c»f  of  a  testament  made  in  the  manner  explained  in  the  fore- 
article  is  drawn  from  the  declaration  that  the  testator  has 
le  to  the  witnesses,  that  his  will  is  contained  in  the  writing 
^"^^ch  he  produced  to  them,  it  is  necessary  for  this  proof  that,  after 
^*^«  death  of  the  testator,  the  secret  writing  in  which  the  testament 
^^^ht  to  be  contained  should  be  put  into  the  hands  of  the  judge 
VOL.  II.  26 
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ihat  he  may  open  it,  after  the  witnesses  and  notary  have  b 
summoned  before  him  to  acknowledge  their  handwriting,  and 
bear  testimony  that  it  is  tlie  same  writing  which  the  testator 
clared  to  tbem  to  be  hia  testament.  And  after  it  baa  beea  veii 
in  this  manner,  it  is  then  o|)ened.* 

^  XIX 

^'8085.  VerifiealioH  of  the  Signalvres  before  the  Opening.  —  If 
of  the  witnesses  had  not  signed,  or  if  some  of  thoee  wtio  did  I 
are  either  dead  or  absent,  the  testament  ouglit  to  be  verified  i 
opened  in  the  presence  of  such  of  the  witnesses  as  arc  U 
found,  and  who  liave  signed  it,  and  of  the  notary,  if  he  is  notd 
or  absent.  And  if  either  the  notary  or  some  of  the  witiM 
cannot  appear  before  the  judge  because  of  some  lawful  ini| 
iment,  such  as  siciiness,  the  verification  with  respect  to  them  sbl 
be  made  in  the  place  where  they  are.  But  if  all  of  them 
either  dead  or  absent,  and  it  is  necessary  to  open  the  t«Ktaa 
withont  delay,  the  judge  may  call  before  him  some  per«on 
probity  who  are  well  acquainted  with  the  handwriting  of  ths 
tary  and  witnesses,  and  after  proof  made  of  their  handwTitu|| 
may  open  the  testament.  And  this  verification  may  afterw 
be  confirmed,  by  getting  the  notary  and  witnesses  who  had  I 
absent  when  the  testament  was  opened  to  own  and  aduiowl 
their  own  hands/  ^^^h 

XX. 

3086.  Tetlammt  of  a  Blind  JUiM.  —  Althongh  blind  moi 
neither  write  nor  read,  nor  see  the  persons  who  are  presuit  ■ 
making  of  their  testament,  they  may,  notwithstanding,  make  i 
as  well  as  other  persons  who  can  neither  write  nor  read;  fot 
may  signify  their  will  and  get  it  put  down  in  writing,  and  A 
in  [vesence  of  seven  witnesses  and  a  notary,  that  what  the) 
got  redaced  into  writing,  and  which  shall  be  read  in  the  pr 
of  the  witnesses  and  notary,  is  their  testament;  which  alw] 
its  effect,  being  signed  by  the  witnesses  who  are  able  to  ta% 
by  the  notary.    And  if  there  are  witnesses  who  cannot  or  : 

J  L.  B,  D.  tMfcM.  qumedmed.  apir.; — I.  T,  ted.  We  hate  taken  Mt  mo 
Mreadi  l«r  than  what  »gttt»  wlih  oar  an^  lAich  dooa  not  caiilj  iTiipnwn  w 
peaniiceDriheiritiMM«*i  and  thl*  laat  text  b  to  be  ondentood  onljof  A*  i 
Ae  wttDa«  OM  b7  BO  Bteaa*  ^qiear  befcn  the  jodge. 
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e  to  sign,  the  notary  shall  make  mention  of  it,  as  has  been  said 
the  first  article." 

XXI. 

3087.  A  Sort  of  Testament  JU  for  all  Persons. — All  persons  who 
capable  of  making  a  testament  may  make  it  by  writing  it 
themselves,  or  getting  it  written  by  whom  they  will,  and  declaring, 
in  the  presence  of  a  notary  and  seven  witnesses  who  are  under  no 
iocapadty  of  performing  this  fmiction,  that  the  writing  which  shall 
be  read  in  their  presence,  and  in  presence  of  the  testator,  is  his 
testament,  and  signing  it  himself,  and  getting  it  to  be  signed ;  as 
has  been  said  in  the  first  two  articles.     And  it  is  this  sort  of  testa- 
ment that  is  the  most  common,  and  which  may  suit  the  blind,  the 
deaf^  and  the  dumb,  and  those  who  know  neither  how  to  write 
nor  read.* 

XXIL 

3068.  The  Testament  is  Null  if  it  wants  any  of  the  Formalities. — 

^^^  may  discern  by  the  rules  explained  in  this  section  what  are 

^■^    formalities  necessary  in  the  several  sorts  of  testaments,  and 

o«equently  what  are  L  defecte  which  may  render  them  nnU. 

there  remains  only  to  observe,  as  a  last  rule  concerning  these 

*^^^*^xialities,  that  every  testament  in  which  any  of  the  formalities 

P'^^^cribed  by  the  laws  is  wanting  ought  to  be  annulled ;  since 

^^li^rwise  it  would  be  to  no  purpose  to  ordain  them.^     Thus,  a 

*^^tiunent  would  be  null  if  it  had  only  six  witnesses  in  places 

'^^feere  seven  are  required,  or  if  it  was  not  signed  by  the  testator  or 

'^y  the  witnesses  who  could  sign.     And  the  favor  of  the  persons 

^Ho  are  called  to  the  succession  or  to  a  legacy  is  of  no  considera- 

^^n  at  all  to  dispense  with  the  formalities ;  for  it  would  be  neces- 

^^^  in  this  case  to  have  an  express  dispensation  from  the  laws ; 

^*^cl  they  have,  on  the  contrary,  expressly  declared,  that  the  prince 

**inQ8elf  can  receive  no  benefit  by  a  testament  that  is  not  made  in 

^^e  form  of  law.« 

^  L.t,  C.qm  tat,  fitc.  poss.    We  see  in  this  text  the  two  ways  of  making  a  testament 
^^  "^vriting  or  without  writing.    But  seeing  bj  the  osage  in  France  all  testaments  ooght  to 
^^  in  writing,  and  in  presence  of  a  notary,  blind  men  may  with  much  more  reason  make 
^^ir  testaments  after  the  manner  explained  in  this  article. 
^  See  the  texts  dted  on  the  first  and  second  articles. 

L.  \j  D.  de  injvMt,  rupt.  irr.fid.  test. 
^  L7,C  qmtett.Jae.pou.;'~l  3,  C.  de  tettam.;'~l.  23,  D.  dt  legal.  3. 
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Remarks  on  the  Preceding  Article* 

3089.  Some  interpreters  have  been  of  opinion,  that  the  role  ex- 
plained in  this  article  ought  to  be  dispensed  with  in  legacies  left  to 
pious  uses,  and  that  they  ought  to  subsist  even  in  a  testameot 
that  has  only  two  witnesses,  and  even  although  one  of  the  two 
witnesses  was  only  a  woman.  And  they  have  likewise  extended 
the  favor  of  these  kinds  of  legacies  so  far  as  to  make  testaments 
valid  that  are  nuU  by  reason  of  other  defects,  much  more  eaBentiil 
than  formalities.  But  how  great  soever  the  favor  of  legacies  for 
pious  uses  may  be,  yet,  the  laws  not  having  excepted  them  from 
this  rule,  they  are  necessarily  subject  to  it,  as  well  as  other  l^ades 
that  are  as  favorable,  such  as  legacies  to  servants,  to  poor  rda- 
tions,  or  to  other  indigent  persons,  or  legacies  left  in  consideratioa 
of  restitutions  which  the  testator  thought  himself  bound  to  make. 
The  liberty  of  making  such  exceptions  to  rules  exceeds  the  bounds 
of  interpretation ;  and  there  would  arise  too  many  inconveniences 
fn>m  this  license,  which  serves  only  to  multiply  lawsuits,  of  which 
we  have  store  enough  from  other  sources.  So  that  it  seems  more 
just  and  more  natural  to  keep  to  the  law,  and  to  prefer  to  the  fib- 
erty  of  breaking  in  upon  it  the  necessity  of  having  fixed  roles,  and 
to  wait  till  a  provision  is  made  by  some  other  law  in  iavor  of  leg- 
acies to  pious  uses,  if  it  is  necessary :  and  the  rather,  be<»ose  tes- 
tators if  they  are  afraid  lest  some  nullities  should  destroy  the  leg- 
acies which  they  have  left  in  their  testaments  to  pioos  oaes,  ha^ 
two  ways  to  piovide  against  it :  one^  which  is  the  sorest  way,  i 
for  themselves  to  execute  their  good  intentions,  and  to  give  thei 
ohiu-itv  ill  thoir  litViimo,  rather  than  to  leave  it  to  be  taken  afte 
thoir  ilt\iih  out  of  an  estate  whioh  will  be  no  longer  theirs ; 
the  other  w^iv  i<,  to  take  i^vxl  ad^-ioe  in  makinir  their  testaments* 


SECTION    IV. 

or  rnr  corisTiiiASY  clavse. 

IVA\  I\i%i:i^%  jAk;  U<f  y  itf  cVJ^v^VJ.sry  CT-ik*?. —  Seeing  t 
:*..^<:  >'<■.* :\:".  Te^tAto:^  :::Ay  >.Mv.^^::r.:e:*  vioub:.  and  have  reason     '^^^ 

••'I-  *-*s,'  •"■*.*-^»  ''v  -.•-"•  ••_»^  ' -.  •"-...;•  ».'«^*-> —*•'>•• '^  •    i^  •♦   -inv  t>np  of  T.  EM ^^ 

m 

w 'r.v.--i<s<^  <"rv*;:'.o  r.Ar-.v::  :c  '>r  -.v-vi-fr  s:':::e  iiicAMcirv  of  bearix*^? 
:i**'.::v,o:*.\,  \v>.u'>,  :><  -.c-^rATv^r  v.-a5  \c:Vv.ri:-  o-  oc  tor  other  causes      > 
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many  testators  therefore  use  this  precaution,  for  the  greater  sceu- 

lity  of  having  their  wills  executed,  to  add  to  their  testaments  this 

daase,  which  is  called  codicillary,  whereby  they  ordain,  that,  if 

their  will  cannot  be  valid  as  a  testament,  it  may  be  valid  as  a 

codicil,  or  otherwise  in  the  best  form  that  it  can  be  valid.*     And 

this  dause,  expressed  in  a  testament,  hath  this  effect,  that  whereas 

^veie  it  wanting,  and  there  should  happen  to  be  in  the  testament 

some  nullity,  it  would  not  be  valid  even  as  a  codicil  ;^  this  clause, 

being  added  to  the  testament,  gives  it  the  nature  and  validity  of  a 

oo£cil,  provided  that  it  have  all  the  formalities  necessary  in  codi- 

db,  and  that,  for  example,  if  there  were  some  witnesses  whose 

testimony  ought  to  be  rejected,  there  should  remain  five,  at  least, 

whoee  testimony  ought  to  be  received ;  because,  as  shall  be  said  in 

Hi  proper  place,  five  witnesses  are  necessary  to  a  codicil.^ 

Remarks  on  the  Preceding  Paragraph. 

3091.  Although  it  is  not  said  in  the  laws  cited  on  this  paragraph, 
tint,  to  make  a  testament  valid  as  a  codicil,  it  ought  to  have  the 
ioimalities  requisite  to  a  codicil ;  yet  it  cannot  be  doubted,  that,  if 
tbe  formalities  requisite  to  a  testament  are  wanting,  it  ought  to 
!*▼«  those  that  are  necessary  to  a  codicil ;  because  otherwise  it 
^'ould  not  be  as  a  codicil  that  it  would  be  valid.  But  it  might  be 
•^d,  that,  however  defective  the  testament  might  be,  it  ought  to 
•'^hsiflt;  which  is  neither  equitable  nor  conformable  to  the  spirit 
•nd  intention  of  the  laws,  which  have  received  this  way  of  supply- 
^  the  want  of  formalities  in  a  testament ;  for  these  laws  are  not 
^^t  to  give  testators  the  liberty  of  making  their  testaments  valid, 
•Ithongh  they  be  defective  in  the  forms,  by  saying  only  that  they 
^^  have  them  to  have  their  effect  such  as  they  arc.  But  the 
Wnciple  of  these  laws  is,  that,  since  it  is  free  for  every  person  that 
^^  make  a  will  to  make  it  either  in  the  form  of  a  testament  or 
•   ^  codicil,  it  is  consequently  free  for  them  to  give  to  an  act 

.  ^ioh  cannot  be  valid  as  a  testament  the  validity  of  a  codicil,  if 
^n  have  the  effect  of  one.     But  tliis  must  agre(»  witli  that  oth(T 

^^*^oral  principle  in  the  matter  of  testaments  and  codicils,  that  in 
^^  two  sorts  of  dispositions  it  is  necessary  to  ol)S(»rve  tlie  for- 
^ities  prescribed  by  the  laws.     From  whence  it  follows,  that  no 

_  ^.9,D.de  taUm.  mil. ;  —  /.  41,  4  3,  D.  de  vulg.  et  pupill.  subst.  ;  —  l  8,  S  li  C.  de  co- 


Z^l,  D.  dejwrt  codicil! . ;  — /.  8,  4  1,  C.  de  codicill. 

"     the  fonrtecnth  article  of  the  first  section  of  Chdicih. 

26* 


I  as  a  codicil,  nnle?s  it  has  Ihe  rotmalities  of  oi 
!niOt,  OBes  tiw  Itee  of  the  codirillary  clause  presupposes  on  o 
ade  flw  ISMily  of  making  either  a  testament  or  B  cotiicil,  and  < 
tiw  othnr  nda  flw  necessity  of  making  a  tlispositiou  io  d»e  to 
Am  aud  cUmmb  Implies  two  iatrtitioDs  that  the  person  has  vl 
into  tt  into  his  teatainent  The  first,  which  is  pure  and  simple, 
fte  intuititMl  to  make  a  testament ;  the  other  is  conditional,  tb 
if  ttia  ac^  wUeh  Itc  muke^  as  a  ii-^tament,  cannot  hare  the  dfn 
of  oiM^  it  maj  be  b  codicil.  And  it  is  by  Ihb  hwoihI  will  that  t 
•B^  wfaidl  without  lbi»  dau^  would  be  a  null  tc4taiii>«t,  I 
vant  of  the  fannalitics  necessary  to  a  testament,  will  enbei^  as 
sodieilt  pKnided  that  it  have  ibe  natiuc  of  one,  that  I*,  that 
im^9  the  fismalities  requisite  to  one ;  becau»«  thrsc  farmaUtii 
joined  to  tlia  aeDoeid  will  of  the  testator,  make  this  act  to  be 
tfect  a  tme  oo&il ;  whereas,  if  a  trstator,  having  a  mind  to  ma 
» teetamwit ndflwut  ihi^^  clause,  had  called  only  fiv«  wtppum 
j^or^hafiBg  m  mind  lo  make  a  codtcd,  has  cttlled  onlj  fam, 
1b  neilher  testament  not  codicil  Fof  in  the  fii 
Bind  to  make  only  a  testament,  be  would  hs 
owdeitBaOi  and  having  no  mind  to  make  a  codicil,  it  coold  n 
be  nid  that  he  had  made  what  be  bad  ao  iniention  to  nnl 
Ami  JB  the  aaooad  cai<-,  tbc  act  which  should  be  attested  on 
hy  fair  'wtne— ea mouM  be  nciUM-r  lestament  nor  etidicit. 

3092.  It  is  opor  ■■■■■<■.  .-:,-■,-  r-  -■  :>  ..  ■nv.iition  of  t 
eodkUlaiy  daoacs  has  been  fbondecL  And  if  tbeir  use  waa  aw 
a-days  limited  to  the  giTing  the  ▼aU<fity  of  oodicils  to  teatamM 
In  whidi  tbeae  cUnses  are  expressed,  tfala  matter  would  he  fH 
and  easy.  Bat  the  diArent  proiisians  that  we  see  eauomti^ 
this  matter  in  the  Roman  hw,  and  the  oommenlB  of  iiiUM|aufcU 
have  occastooed  a  snwl  dnJ  of  confosion  and  nnoolatBlf  ii  il 
and  have  given  rise  to  many  difficnhies,  wfakfa  for  manj  iga 
past  have  o««^oned  many  lawsoits  in  the  provincea  wUch  m 
^>Tefned  by  the  written  law.  And  smoe  it  is  impoasible  to  sackf 
stand  ai^fat  these  difficulties  wiihoat  an  exact  explicntioa  of  d 
that  is  es«nUai  in  this  matter  cf  the  cotfiollary  daases,  w«  lU 
endeatXHir.  for  the  givini;  jwme  %fat  to  it,  to  explain  here  the  lii 
and  prci^iiffss  of  the  ase  of  dnsv  daoses,  in  order  to  diseoncr  ii 
thnv  Mwures  the  caaMv  of  the  <£ffinihies  wUdi  perplex  tluB  mi 
ter,  and  the  principles  vtiirh  may  pot  an  end  to  them. 

VW&.  TV  orufin  of  the  codkiBaiy  daosea  has  been  a  natm 
TO«9W(|iK^xip  of  Ae  intaioatp  formafitiet  winch  the  Bomaa  lawn 
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qoiied  in  the  makiDg  of  testaments ;  and  these  formalities  pro- 
ceeded from  the  liberty  they  had  at  Rome  to  make  a  testament 
without  writing.*    For  since  it  was  necessary  that  the  remem- 
brance of  the  testator's  will  should  be  preserved  without  writing, 
and  only  by  the  fidelity  of  the  witnesses  whom  he  had  called  to 
be  present  at  his  declaring  it ;  it  was  but  reasonable  not  to  suffer 
such  a  serious  act  to  be  made  cursorily  in  the  presence  of  two  wit- 
nesses, met  with  by  chance ;  and  it  was  for  this  reason  that  it 
vas  ordained  that  there  should  be  seven  witnesses,  citizens  of 
Some,  called  on  purpose,  and  that  they  should  be  present  at  the 
making  of  the  testament,  and  during  the  whole  time  of  the  act, 
•nd  without  interruption.     And  to  make  the  testament  more  au- 
thentic, they  added  to  these  formalities,  that  the  testator  could 
i»ot  institute  an  heir  or  executor,  or  leave  legacies,  but  by  using 
certain  expressions,  and  that  the  said  dispositions  in  other  terms 
should  be  nulL^     And  although  these  formalities  were  less  neces- 
8^Tj  in  written  testaments,  yet  they  were  observed  likewise  in 
tliem  by  a  kind  of  tradition  or  custom,  as  well  as  in  those  which 
made  by  word  of  mouth,  and  without  writing,  and  which 
called  nuncupative  testaments ;  for  they  kept  the  use  of  these 
0  sorts  of  testaments,  written  and  unwritten. 
3094.  Seeing,  therefore,  the  number  of  witnesses,  and  these  other 
formalities,  made  the  way  of  making  a  testament  very  difficult, 
«Jad  that  those  who  made  their  testaments  with  the  greatest  exact- 
ness might  be  easily  deceived  in  them,  an  expedient  was  thought 
of  to  supply  the  want  of  formalities,  by  adding  to  the  testament  a 
codidUary  clause.     And  the  effect  of  this  clause  was  given  even  to 
!        some  testaments,  where  it  was  judged  that  the  expressions  of  the 
testators  might  supply  the  want  of  it ;  and  this  gave  occasion  to 
•^eral  rules.     For  on  one  side  we  see,  in  some  laws,  that  the  de- 
fective testament  cannot  be  valid  as  a  codicil,  but  in  the  cases 
^here  the  testator  declares  expressly  that  that  is  his  intention. 
S  «o»  valuU  (testamentum)  ea  scriptura  quam  iesiamentum  esse 
^'miV,  codicillos  non  faciei^  nisi  hoc  expressum  est.     L.  41,  §  3,  D.  rfc 
**fe*.  el  pupili.  subst.     Nisi  id  iUe  complexus  silj  ut  vim  etiam  codi- 
(illorum  scriptura  debeat  obtinere.     L.  8,  §  1,  C  de  codic.     And 
^"^  expression  was  so  necessary,  that  it  is  said  in  one  law,  tliat 
^wi  legacy  even  of  liberty  to  a  slave  was  null,  if  the  nullity  of  the 

•  '  ♦  «^.  Irat.  de  testam.  ord. ;  — /.  21,  4  2,  C.  de.  testam. 

V'  Up.  tit.  I ;  — -/.  15,  C.  de  ttst.;  — /.  26,  eod.;  —  /.  21,  C.  de  kjat.;  —  l  2,  C.commim. 


i^taracnt  wu  not  rrpaiird  by  the  expression  of  the  nodirilfaiTy 
jdDutw.     Si  jnire  non  mbmtit  Ifftamentuta,   in  hoc  nee  Hbertata 
\c!um  van  fuUsc  adjectum,  ut  pro  codicil/is  scriplum  vattreU  pn- 
ponai)  recte  daias  constahil.     L.  W,  C.  de  ten.  manum.     Bot  ob 
tile  utboi  side,  there  aro  other  laws  which  give  the  eflfect  of  cnlicib 
to  trMUiiiients  defcotive  in  point  of  form,  aithough  the  co4]i<nlIaiy 
daiiiio  wns  not  therein  inecrtnl.     Thus,  we  see  In  a  hiw,  Uiat  a 
tCHtittor  hftving  declared  in  his  testament  that  he  had  writlcn  ti 
without  the  help  of  ony  lawyer  to  ussist  him  in  observing  the 
(brmalilicit,  choueiiiig  rather  to  follow  what  his  reason  dictated  to 
him,  than  to  subject  hlinwlf  to  the  trouble  of  a  nice  observatiao 
pf  all  these  formfilitie»,  and  judging  that  if  he  erred  in  any  one  of 
tiiem,  yet  the  will  of  a  person  in  his  right  senses  ought  to  be  held     , 
for  just  and  lawful ;  it  was  decided  that  these  expressions  should 
liiivc  Ihv  same  efleet  as  an   express  codicitlary  clause.     Lueins 
TUiis  Kor  menm  testomentum  teripsi  sine  u/lo  jurisperito,  ralioitem     < 
•Mtmt  mei  poltHS  sttcHtus,  ipiam  nimian  ct  miseram  dUt^Htiam.     fjfe.,' 
n  minus  aJit/uul  U^ime,  mJMw.Tpe  perile  feteto^  pro  jnre  fr^uKsMl 
koberi  dfbet  Aominij  tarn  wluMitu ;  deimle  keredes  tiuiittiit.     Qmb-^ 
fthtM  tti,  iatestati  ejus  bomtmm  possttsione  prtita,  an  portiones  otfl^ 
scripla  ex  eattsa  fidei  commissi  pcH  posstint  I  retptmdi,  seatttdtat  «-^ 
fMV  pnfKMtrentKTt  posse.     L.^  if  uU.  D.de  l^al.  2.     Tbu^  we 
■ii«  that  oilier  laws  givp  the  eHert  <»f  (.-odieiilaTy  claases  to  eiptc»>  ' 
siiui*  ihat  mark  the  lesiator's  desire  thai   his  will   should    be  C3- 
MQted ;  M,  for  exmmpte,  if  it  was  sud  in  a  teatament,  AtA  tt» 
testator  deaiied  it  might  sobsist  in  wfaatercf  mftnncr  it  ooaH 
hare  its  effect    £r  Ids  verUs,  fvc  ser^ltn  pater^fmmOias  fldkMt 

lAmp  t4>  lM«i<fr  jMHipa  Am  oftm  «)  nk^  ^,mA^  HoC  ImIIW 
Am  vok>  esse  raimm  ^aamqme  rmtiome  polerit ;  videri  ewm  vdWW 
mmmodo  ntlert  ea  qmm  reUqiril,  etitmii  iaUstatms  deexssmtL  1m 
as,  (  1,  A  «M  fpil.  fac  pon.  Or  if  a  testator  bad  said,  tka^  h 
oase  his  dispoaitionfl  could  not  be  rmlid  as  a  testament,  bs  t» 
tnated  those  who  sboold  succeed  to  him  as  dying  inteatitt  t* 
esecate  his  intantaoo.     Ex  Httamaslo  gmdjwn  ams  rolei;  te  jUrf 


pnAewtm,  prti  potto.  L.  ^  a  is  JAi  com.  It  may  be  fofthv 
aikteU  on  the  same  sabjccf,  that  ve  sec  ia  anotbcr  law,  that  te 
baiv  coastdnatioii  of  the  siagalsr  aflectioa  of  tbe  testator  UtmtA 
a  Wgatev,  and  of  the  qnaUty  of  a  iegaey  that  is  &TiHable  in  ifci^ 
own  natiue,  makes  the  codieillaiy  ciattia  to  be  sapplied  ia  a  tcali> 
nMat  that  »  avdl,  ia  etds  to  oh%» the  iMhiiii  «(  the  tealalt^ 
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bis  hein,  to  acqnit  this  legacy.  In  testamentum  quod  perfectum 
nam  eral,  oIuvmub  swb  libertalem  etfidei  commissa  dedit :  cum  omnia 
«l  ab  intesUUo  egissent,  qwBsit  impercUor,  an  ut  ex  causa  fidei  com- 
mm  mamiimitsa  ftdsset?  et  interlocutus  est.  Etiamsi  nihil  ab 
hUesUUo  pater  petiisset^  pios  iamen  filios  debuisse  manumittere  earn 
paier  dUexisset.  Pronunciamt  igitur  rede  earn  manumis- 
:  et  ideo  fidei  commissa  etiam  ei  pnestanda,  L.  38,  D.  de  fidei 
comm.  liberU 

3095.  All  these  examples,  and  some  others  that  are  to  be  met 
with  in  other  laws,  have  given  occasion  to  the  interpreters  to  sup- 
ply in  many  cases  the  codicillary  clause ;  and  some  of  them,  even 
those  of  the  first  rank,  have  been  of  opinion  that  this  codicillary 
cfaaue  may  be  supplied  in  all  testaments,  as  being  implied  in 
them,  because  it  is  inserted  in  the  greatest  part  of  them,  and  it  is 
the  intention  of  all  testators  that  their  wills  should  have  their  effect 
tt  much  as  is  possible. 

9096.  These  first  remarks  are  sufficient  to  let  us  see  from 
whence  the  use  of  the  codicillary  clauses  has  sprung,  what  has 
heen  the  progress  thereof,  and  that  this  progress  was  not  made 
without  having  many  lawsuits  upon  the  bare  questions,  whether 
testaments  in  which  are  found  some  nullities  may  subsist ;  wheth- 
w  by  the  effect  of  any  expression  which  may  serve  as  a  codicil- 
Iwy  clause,  or  in  consideration  of  the  qualities  of  the  legacies,  or 
other  circumstances.  But  besides  these  kinds  of  difficulties  or 
<|Qe8tions,  there  are  others  of  another  sort,  which  relate  to  the  ef- 
fect that  codicillary  clauses  ought  to  have  when  they  are  in  tes- 
toents.  And  for  the  right  understanding  of  the  nature  of  these 
V>tttions,  we  must,  in  the  first  place,  remark  what  has  been  said 
*o  the  preamble  of  the  title  of  Testaments  concerning  the  difference 
^ich  is  made  in  the  Roman  law  between  testaments  and  codi- 
^;  which  consists  in  this,  that  in  a  testament  one  may  institute 
^  heir  or  executor,  and  give  legacies,  and  that  in  a  codicil  one 
**o  only  bequeath  legacies,  but  not  institute  an  heir  or  executor." 
^d  we  must  likewise  observe  a  second  use  of  codicils  in  the  Ro- 
®*n  law,  which  consists  in  this,  that  although  one  cannot  insti- 
tute an  heir  or  executor  by  a  codicil,  yet  in  it  the  testator  may  dis- 
P^  indirectly  of  the  succession,  by  entreating  or  requiring  his 
'^^  of  kin,  who  has  right  to  succeed  ab  intestate^  to  restore  it  to 
^°^  person  whom  he  names  in  the  codicil ;  which  hath  this  effect, 

'  F.  ^  2,  Intt,  de  codidU. ; —l  2,  C.  eod. 
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that  the  next  of  kin,  who  is  desired  or  required  by  a  oodidl  to 
restore  the  succession  to  another  person,  is  obliged  to  restore  it 
to  him,  reserving  to  himself  a  fourth  part  of  the  estate  which  the 
law  gives  to  heirs  or  executors  who  are  overburdened  with  legades 
and  fiduciary  bequests.^  So  that,  according  to  the  Soman  law, 
one  may  and  may  not  make  an  heir  or  executor  by  a  codicil, 
which  depends  on  the  manner  in  which  he  expresses  himself 
therein.  For  if  the  testator  should  make  use  of  those  terms  which 
the  Roman  law  calls  direct  and  imperative^  as  when  one  says, 
Titius  hceres  esto,  that  such  a  one  be  my  heir  or  executory  this  kind 
of  expression,  which  was  proper  only  in  testaments,  would  be  of 
no  use  in  a  codicil.  But  if  the  testator  in  his  codicil  should  make 
use  of  those  expressions  which  the  same  laws  call  oblique  or  iVufi- 
rectj  which  arc  in  terms  of  entreaty  or  request,*  as  if  one  should 
say,  I  entreat  my  heir  to  restore  my  inheritance  to  such  a  one; 
turn  of  expression,  which  does  not  institute  directly  for  heir  or 
ecu  tor  the  person  to  whom  the  testator  is  desirous  to  leave  his 
tate,  but  which  is  addressed  to  the  heir  to  entreat  him  to  restcxe  i 
makes  a  fiduciary  bequest,  that  is,  a  disposition  which  he  who 
presses  himself  in  this  manner  recommends  to  the  faith  and  i 
tegrity  of  his  heir  at  law,  or  next  of  kin,  and  which  obliges  him 
execute  this  will. 

3097.  By  the  opening  of  this  gap,  which  gave  to  these  oUiq 
or  indirect  words  the  virtue  of  making  an  heir  or  executor  in  a 
codicil,  there  remained  no  other  difference  between  an  institution 
in  indirect  terms  by  a  testament,  and  this  institution  in  indirect 
terms  by  a  codicil,  except  that  the  heir  or  executor  named  in  the 
codicil  being  to  receive  the  succession  from  the  hands  of  the  heir 
at  law,  who  is  desired  to  restore  it  to  him,  he  had  only  three  fourth- 
parts  of  the  estate,^  whereas  he  that  was  instituted  heir  or  exec- 
utor directly  by  the  testament  had  the  whole.     Thus,  there  migh't 
arise  from  all   these  princi[)les   a  doubt  whether  the  codicillarjT 
clause,  being  in  a  t(*stament  that  is  null,  and  which  calls  to  th^^ 
succession  another  than  the  heir  of  blood,  could  have  the  effect 
of  making  this  testament  to  be  considered  as  a  codicil  whic 
should  contain  a  fiduciary  bequest  of  the  inheritance :   that  i==' 


^  /v.  2,  §  nit.  D.  (I(  Jur.  codictU. ;  — §  2,  Inst,  de  cod  tail,  idem  ;  — r.  /.  12,  ^  1,  Z>.  dtinji 
nipt,  in:  fart,  tist.;  —  /.  2,  C.  dc  cxxlic. 

*  Vcrb.i  directa,  §  2,  lust,  de  codic. ;  —  verba  inflexa,  /.  15,  C.  de  tcstam. ;  —  verba  prccC^"' 
ria,  /.  41,  §  3,  I),  de  vidg.  ci  pup. ;  —  /.  2,  C.  comm.  de  legat. 

^  Sec  the  fourtli  title  of  the  fifth  booL 
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whether  this  clause  would  give  to  the  said  testament  the  same 
effect  that  a  codicil  would  have  had,  in  which  the  testator  had  en- 
treated his  heir  at  law  to  restore  the  inheritance  to  the  ])erson  that 
18  instituted  heir  or  executor  in  this  testament  that  is  null ;  or 
whether  this  clause  ought  to  have  no  other  effect  than  to  make 
the  testament  valid  as  a  bare  codicil,  which  should  contain  no 
manner  of  fiduciary  bequest  of  the  inheritance,  and  whether  it 
would  make  the  testament  valid  only  as  to  the  legacies,  and  other 
particular  dispositions  that  may  be  made  by  a  codicil,  since  with 
respect  to  the  inheritance  there  was  wanting  in  this  testament  the 
expression  of  the  entreaty  to  the  heir  at  law  to  restore  it  to  him 
tliat  was  instituted,  in  case  the  testament  should  be  found  null. 
But  it  was  judged  that  the  codicillary  clause  supplied  the  want  of 
this  expression.     And  we  see  in  many  laws  that  this  clause  had 
the  effect  of  making  the  testament  that  was  null  to  be  considered 
u  a  codicil,  which  should  contain  the  fiduciary  bequest  of  the  in- 
heritance, and  that  the  heir  at  law  was  obliged  to  restore  it  to  him 
who  was  named  heir  or  executor  by  the  testament  that  was  null, 
hut  which  subsisted  by  virtue  of  the  codicillary  clause.     And  the 
*id  heir  at  law  had  only  his  fourth  part  of  the  inheritance,  togeth- 
*  With  that  other  advantage  regulated  by  the  Emperor  Theodo* 
**>»,  that  the  person  who  was  instituted  heir  or  executor  by  the 
^tament  which  contained  the  codicillary  clause  was  obliged  to 
**ke  his  choice  of  one  of  the  two  ways  in  which  ho  might  demand 
^  inheritance;  the  one,  by  founding  his  demand  on  the  codicil- 
^^  clause,  and  the  other,  by  insisting  on  the  institution  contained 
''*  the  testament.     For  if  he  had  begun  by  making  his  choice  of 
^a  second  way,  and  the  testament  should  appear  to  be  null,  he 
^Uld  not  afterwards  have  recourse  to  the  codicillary  clause,^  un- 
'^^^  that  the  person  instituted  in  the  testament  was  a  descendant 
^   ascendant  of  the  testator,  the  law  giving  to  the  heirs  of  this 
<l^ality  the  right  of  having  recourse  to  the  codicillary  clause,  if  the 
^^tament  were  annulled,  provided  that  the  said  person  instituted, 
^hc  was  in  the  line  either  of  descendants  or  ascendants,  was  in 
^'^^  rank  established  by  the  said  law.** 

309S.  In  fine,  we  must  observe  on  the  prinei{)les  of  the  llo- 
''^^n  law  touching  this  matter  of  the  formalities  of  testaments, 
^*iich  were  become  so  difficult  and  perplexed,  and  which  had 
^^Hfined  the  expressions  of  the  testators  to  certain  terms,  as  has 

I  L.  ii/it.  C.  ek  codic.  ^  D.  I  ult.  ^  2,  C.  de  codic 
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Imbd  ahndy  mmm^ed,  that  the  distinction  of  direct  wonl«  nnil 
(rf  words  iadinot^fer  ib»  institution  of  an  heir  or  executor,  wa» 
■boUsfaed  by  tb«   Bmpcaor   CotiHt^iline,'   in   tbc  suine   nuuiim 
M  he  had  aboliabed  tba  set  furms  for  actions,'  that  is,  wriaia 
WOtdB  irtuck  fton  who  wrt  to  make  nay  demand  in  a  court  of 
jostiaB  w«e  obfiged  to  make  use  of,  upon  the  penalty  of  lo^ng 
what  ttMj  bid  to  demwid.      And  the  Emperor  Justinian  did  iike- 
Wne  •ftenrank  tbolish  the  same  distinction  of  direct  and  indirect 
pvtda  in  legicin  and  fidaciary  bequests,  giving  to  these  two  saris 
of  di^MwittiHa  the  mow  nature  and   the   same  form."      From 
vlwnoe  h  foUoWB,  that  these  emperors  had  aboltshi^d  that  whii-li 
fanowtly  made  the  diffenacc  l>etweeii  a  testament  and  a  codiciL 
M  to  the  mannor  of  ioatituting  an  heir  or  executor  in  the  our  and 
thaotliM;     For  that  wUcfa  made  this  ditfi-reiice  wok,  that  direct 
viadi  mm  nasfal  for  iaeiituting  an  heir  or  executor  in  a  testa- 
nort^  and  that  te  nme  vords  were  altogether  useless  for  inakiitg 
M  hair  or  tKOOlriat  ia  a  oodicil.     Thus,  seeing  the  ancient  law  bod 
paiuimed  the  imtitiitMin  of  an  heir  or  executor  in  a  cwlicil  by  oIk  - 
KfH  and  indnet  wodi,  it  would  seem  that,  if  after  these  hi««« 
Hmo  had  happened  a  lavsuit,  in  which  the  question  had  been  tea 
hnow  wfaiithu  the  intlttvtion  of  nn  heir  or  executor  in  direct  word^ 
ia  a  eodioUoonkl  be  valid,  he  who,  bdn^  instituted  heir  or  execoi^ 
tor  ia  th»  manaer,  iboald   liave  prt-t^nded  that   this   instituttOMH 
ooftbtto  snbsi^  would  noi  iuivo  ir^-n  i  ;     i--.  ill  -  hini  <i\(\.  tb:^ 
truly,  according  to  the  ancient  law,  his  institution  was  nnU,  h^s 
eaose  it  waa  in  direct  terms  in  a  codicil ;  but  that,  since  by  ti^M 
same  ancient  law  it  would  have  been  valid  if  it  had  been  in  i^B 
direct  words,  it  ought  now  to  have  its  effect,  albv  these  lai^ 
bad  abolished  the  lUtference  between  these  direct  and  oUiqae  aoE- 
presuons,  mthout  i«siefving  the  use  of  indirect  vmds  foi  ooditalu- 
And  if  thb  cnose  had  been  argued  befwe  the  Empem  Couata* — 
tine,  in  all  appearance  be  wookl  either  haye  given  it  ia  favor  ii^ 
the  pnson  that  was  instituted  in  this  manner;  or,  if  be  had  hadi 
mind  to  preserve  the  distinctitHi  between  the  testamentB  and  codi- 
cils, as  to  the  institution  of  an  bar  or  execatoi;  he  would  kue 
aboli^ed  the  ins^titution  of  an  heir  or  execntix  by  a  codici),iii 
what^oe^-er  terms  it  bad  been  made ;  or,  ia  fine,  he  wootd  hne 
made  a  restriction  to  bis  law,  aitd  have  dedaied  the  nse  <rf  iadi* 
lect  «-onls  to  be  necessary  in  the  institntioD  of  an  heir  or  exeoolar 
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by  a  codicil ;  which  does  not  seem  to  be  very  agreeable  to  the  spirit 
and  intention  of  his  law,  seeing  it  abolished  the  difference  between 
the  two  sorts  of  expressions  direct  and  oblique. 

3099.  It  is  tnie  that  it  does  seem  that  this  sense  has  not  been 
given  to  that  law  of  Constantine,  seeing  the  compilers  of  the  Di- 
gest and  Code  have  inserted  therein  several  laws  which  preserve 
this  ancient  law  of  the  necessity  of  indirect  words  to  make  an  heir 
Qt  execntor  in  a  codicil.     But  it  is  known  that  they  have  inserted 
there  a  great  many  other  laws  which  ought  to  have  been  left  out, 
if  care  had  been  taken  not  to  insert  any  thing  that  had   been 
dmoged.     And  whatever  sense  we  give  to  this  law,  there  remains 
tlways  in  the  laws  relating  to  this  matter,  as  well  as  others,  a 
great  deal  of  confusion,  uncertainty,  and  obscurity. 

3100.  We  could  have  wished  to  have  been  able  to  abstain  from 

taking  here  all  these  remaks,  and  to  have  excused  ourselves  from 

^plaining  all  these  particular  niceties  of  the  Roman  law,  since 

^y  seem  not  to  agree  with  our  usage,  which  demands  rules  that 

^*^  more  simple  and  more  natural     But,  seeing  these  niceties  are 

^^  fsources  of  the  matter  of  codicillary  clauses  which  are  in  use  in 

****ny  provinces,  and  that  they  contain  the  principles  of  the  law 

^^Heerning  these  clauses,  it  was  necessary  to  explain  all  these  par- 

^•^^OJars,  in  order  to  discover  perfectly  the  nature  and  the  dlfficul- 

^^B  of  the  questions  that  arise  in  this  matter. 

3101.  These  questions,  as  has  been  already  said,  are  of  two 
■<*i^;  some  of  them  relate  to  the  effect  that  codicillary  clauses 
<^ght  to  have ;  and  the  others  concern  the  distinction  of  disposi- 
ttons  which  may  or  may  not  have  the  effect  of  a  codicillary  clause. 
T'Hiis,  for  a  first  example  of  the  difficulties  which  concern  the 
eH5ect  of  codicillary  clauses,  there  are  some  interpreters  who  have 
ttxade  it  a  question,  whether  one  who  is  instituted  heir  or  executor 
by  a  former  testament,  made  in  due  form,  would  be  obliged  to  re- 
*''^ore  the  inheritance  to  one  that  should  be  instituted  by  a  second 
^^•tament  that  is  null,  but  having  in  it  a  codicillary  clause,  in  the 
•^'Be  manner  as  the  heir  at  law  would  be  obliged  to  do  it ;  and  in 
^^*^e  that  he  should  be  obliged  to  restore  it,  whether  he  should  re- 
^^n  the  fourth  part  as  the  heir  at  law  has  right  to  do,  or  whether 
1*^  should  have  nothing  at  all.  Thus,  for  a  second  example,  some 
V^^rpreters  have  started  the  question,  whether  a  codicillary  clause 
^"^  Hn  nndutiful  testament  would  have  the  effect  to  oblige  the  son 
*^^t  is  disinherited,  and  who  had  got  the  testament  to  be  annulled, 
^  Restore  the  inheritance  to  the  person  who  is  instituted  heir  or 
Vol.  11.  27 
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executor,  reserving  to  himself  his  legitime,  or  child's  part     And 
they  have  been  of  opinion,  as  to  the  first  of  these  two  cases,  that 
the  codicillary  clause  ought  to  make  the  testament  that  is  null  for 
want  of  formalities  to  subsist,  leaving  the  fourth  part  of  the  estate 
to  the  person  instituted  by  the  first  testament ;  and  that,  in  the 
second  case,  the  codicillary  clause  ought  to  make  even  the  undati- 
ful  testament  to  subsist ;  and  that  although  it  were  annulled,  yet 
the  codicillary  clause  obliged  the  son,  who  was   unjustly  disin- 
herited, to  restore  the  succession  to  the  person  instituted  heir  at 
executor  by  the  said  testament.     And  they  have  founded  their  de- 
cision of  the  first  case  upon  the  virtue  of  the  codicillary  clause, 
which  they  have  judged  to  be  of  equal  force  to  take  away  the  .suc- 
cession from  the  testamentary  heir  instituted  in  a  former  testa^ 
ment  made  in  due  form,  as  well  as  firom  the  heir  at  law.     And  as 
to  the  decision  of  the  second  case,  they  have  founded  it  on  the 
115th  novel  of  Justinian,  chap.  3,  because  it  is  there  said,  that  if^ 
in  a  testament  that  is  null  by  reason  of  the  disinheriting  or  mak- 
ing no  mention  therein  of  the  testator's  children,  there  were  some 
legacies,  or  some  fiduciary  bequests,  qucedam  legata  vel  fidei 
missa,  they  would  nevertheless  subsist,  and  must  be  paid,  dari  i 
guibus  fuerint  derelicta.    From  whence  these  commentators  infi 
that,  a  general  fiduciary  bequest  being  more  favorable  than  a 
ticular  one,  this  term  of  fiduciary  bequest  in  this  novel  ought 
comprehend  the  universal  fiduciary  bequest  of  the  whole  inheri 
ance  ;  as  if  this  testator  disinheriting  his  son  had  charged  him,  L 
case  his  testament  should  be  annulled,  to  restore  the  succession  M 
the  person  instituted  heir  or  executor  therein  ;  and  that  therefor"^ 
if  this  son   procures  the  testament  to  be  annulled,  he  shall 
bound  to  restore  the  inheritance  to  the  said  heir  or  executor,  re- 
taining only  his  legitime,  or  child's  part,  out  of  it 

3102.  We  see  in  these  questions,  and  in  the  decisions  of  them 
by  the  said  doctors,  the  use  and  the  consequences  of  these  nice- 
ties ;  and  that  in  the  second  of  these"  questions  their  interpreta- 
tion goes  on  one  side  to  an  extreme  hardship,  against  a  son  that 
is  unjustly  disinherited,  and  that  on  the  other  side  it  is  contrary  to 
the  very  letter  of  the  said  novel  of  Justinian,  the  natural  meaning 
of  which  is  in  relation  to  legacies  and  particular  fiduciary  bequests, 
which  are  of  the  same  nature  with  legacies ;  but  has  no  relation 
to  a  universal  fiduciary  bequest  of  the  whole  inheritance,  which 
he  could  not  mean  in  that  place. 

3103.  As  to  the  other  sort  of  difficulties,  where  the  point  in 
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question  is  whether  the  expression  of  the  testator  ought  to  have 
the  effect  of  a  codicillary  clause,  or  whether  it  ought  to  have  no 
such  effect ;  as  we  have  seen  that  some  of  the  laws  which  have 
been  remarked  upon  on  this  subject  have  given  the  effect  of  codicil- 
lary clauses  to  expressions  which  showed  a  strong  desire  in  the  tes- 
tator that  his  testament  should  be  executed,  and  that  other  laws 
bave  even  confirmed  legacies,  in  consideration  of  the  persons  of  the 
l^tees,  which  might  render  the  bequests  of  the  testator  favora- 
Ue :  these  examples  have  been  the  cause  that  there  remains  an 
indefinite  liberty  of  giving  the  effect  of  codicillary  clauses  to  dispo- 
latioQs  that  have  nothing  in  them  which  expressly  carries  the  sense 
of  these  clauses. 

3l(Xi.  It  is  easy  to  imagine,  that  according  to  these  principles 

^re  ought  to  happen  many  questions  concerning  wills,  which 

'Qay  be  pretended  either  to  have  expressions  in  them  that  are 

^uivalent  to  codicillary  clauses,  or  that  they  ought  to  be  excepted 

"^n[i  the  rules  of  formalities  for  particular  reasons.     And  if  the 

*^^*^  conjecture  of  a  strong  desire  in  the  testator  to  have  his  will 

^^^cuted  may  have  the  effect  of  a  codicillary  clause,  it  is  easy  to 

•^f^ply  the  want  of  it  for  this  reason  in  every  testament,  as  the 

^^>st  able  interpreters  have  been  of  opinion  ought  to  be  done,  as 

^^«  been  already  remarked.     For  it  may  be  said  with  assurance, 

^^^t  every  testator  desires,  as  earnestly  as  he  can,  that  his  will 

^'^TJuld  be  executed.     And,  besides,  there  would  be  no  inconven- 

^^ce  if  the  testaments  which  for  want  of  some  formality  are  null 

^■^«uld  have  the  effect  of  codicils,  if  they  have  the  formalities 

^^^ces8ary  thereto. 

3105.  Neither  does  it  seem  to  be  anyways  inconvenient,  if  the 
^^rms  of  testaments  were  the  same  in  all  places,  whether  they  be 
be  made  in  the  presence  of  one  notary  public  and  two  wit- 
^«8ses,  or  of  two  notaries,  which  would  make  the  use  of  codicil- 
lary clauses  to  be  quite  laid  aside,  as  we  see  by  experience  in  the 
Customs  which  require  no  other  formalities.     For  seeing  no  more 
^je  required  than  these  few,  and  that  they  are  essential,  none  of 
XJiem  ought  to  be  omitted  ;  and  if  there  were  only  one  single  wit- 
ness, instead  of  two,  which  are  necessary,  or  only  one  notary,  in- 
stead of  two,  without  any  witness,  these  nullities  would  not  be 
4one  away  with  by  a  codicillary  clause.    So  that  of  all  the  lawsuits 
"N^'hich  might  arise  on  account  of  defects  in  point  of  form,  and  of 
these  subtilties  and  various  effects  of  the  codicillary  clauses,  there 
is  scarcely  one  ever  heard  of  in  the  customs,  and  that  through  the 
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bare  effect  of  this  plainness  and  simplicity  in  the  formitliUes  of 
dis|K)aitlon3  inadi^  in  prospect  of  death,  luid  without  any  manna 
of  inconvenieDcy  attending  it. 

!il06.  Some  persons  may  innagtne,  that  seeing  the  coslntm  da 
,IM>t  {)crmit  tbe  institution  of  an  heir  or  executor,  and  that  they 
luion'iDg  no  other  heira  besides  those  of  blood,  one  ougbt  not  to 
give  the  name  of  testament,  but  only  that  of  codicil,  to  diaposi* 
lions  in  prospect  of  death  that  may  be  made  in  the  customa ;  ami 
that  therefore  the  liberty  of  disposing  of  one's  goods  by  a  lesU- 
tneiit,  being  less  in  the  customs  than  in  the  provinces  which  BW 
governed  by  the  written  law,  where  heirs  may  be  made  by  a  teala- 
ment,  fewer  formalities  are  there  required.     But  it  may  bv  said,  no 
the  contrary,  that  there  is  more  reason  to  multiply  tbe«e  formalitiei 
in  the  cofltoms,  than  in  the  places  which  arc  govern<Ml  by  tbe 
written  law.     For  besides  that,  in  general,  the  dispositions  whkh 
transmit  the  goods  to  others  than  the  heirs  of  blood  are  odious  in 
the  customs,  seeiug  one  may,  in  some  of  them,  dispose  by  will  of 
bll  the  ac/juests,  and  of  all  the  movables,  tbe  person  instituted     i 
heir  or  executor,  who  is  called  universal  legatee,  carries  away  all  4I 
ihv  goods,  if  there  be  only  these  two  sorts,     80  that  Iherw  woold^ 
be  as  much,  or  rather  more,  reason  to  require  mauy  more  fonnali*^ 
ties  for  testaments  in  the   customs,  than  in  the  pro\-iiicc»  whichM 
BK  governed  by  the  n*ritten  law.     And  we  see,  likewise,  that  som^a 
customs  have  invented  another  kind  of  formality,  more  troubl^^ 
MKoe  io  one  respect  than  tfaoae  of  tbe  Romao  law,  but,  huwLvaL.-. 
uion  proper  to  prevent  more  essential  defects  in  testamenta  tiwaai 
that  of  the  formalitiea.     For  in  order  to  guard  against  iin|ifi»i 
nities,  and  other  evil  practices  on  the  weakness  of  testatora,  wh» 
make  their  testaments  in  their  last  sidmess,  those  customs  datkut 
testaments  null  which  have  Dot  been  made  befcwe  the  deatii  of  tbf 
testator  within  a  certain  time  limited  by  the  said  raistoms,  aa  bis 
been  cd>aerved  in  other  places."     And  this  {wecastioD  hath  Oia 
eflect,  that  whereas  those  who  do  not  make  their  testaments  tiU 
they  are  sick,  and  in  fear  of  death,  have  not  all  of  them  that  free* 
dom  of  mind,  or  the  firmness,  that  is  necessary  to  m^e  dispih 
aitions  that  arc  well  concerted,  and  are  e^>oaed  to  the  flattenea 
and  importnnities  of  persons  who  besiege  them,  and  who  ofiss 
hinder  those  from  admittance  to  them  who  might  give  wholeaoBA 

"  8m  tiie  pTcihce  to  Mi  mood  pait,  no.  T.    See  dw  OAh  aitide  of  tbe  Mcond  teOm 
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advice,  but  oontrary  to  their  interest,  those  who  make  their  testa- 
ments when  they  are  in  full  strength  of  body  and  mind  are  not 
exposed  to  any  one  of  all  these  inconveniences ;  and  nobody  can 
^mplain,  that,  if  he  will  make  a  testament,  the  law  obliges  him, 
for  his  own  proper  interest,  to  take  precautions  which  are  both 
Vtudent  and  easy. 

3107.  It  is  not,  therefore,  the  greater  or  the  less  liberty  to  dispose 

o(  one's  goods  by  testament,  that  distinguishes  the  usage  of  the 

customs  firom  that  of  the  written  law,  in  what  relates  to  the  for- 

nudities  of  testaments.     And  we  know,  likewise,  that  in  some 

places,  where  the  Roman  law  is  observed  with  the  greatest  exact- 

oeas,  only  two  witnesses  are  required  to  a  testament,  and  that  by 

the  canon  law  a  greater  number  is  not  necessary.^    But  seeing  in 

all  places  it  is  necessary  that  testaments,  as  well  as  all  other  acts, 

sfcould  be  made  with  such  formalities  as  may  make  a  proof  of  the 

^''eiity,  and  that  that  proof  may  be  made  many  ways,  by  several 

•orte  of  formalities,  it  was  free  for  those  who  made  the  laws  to 

vn&ke  choice  of  the  said  formalities.     Therefore  in  the  Roman  law 

they  had  reason  to  require  that  great  number  of  witnesses,  and 

the  other  formalities  which  have  been  mentioned,  to  make  proof 

of  a  testament  which  might  be  made  without  any  writing,  and  the 

wmembrance  of  which  could  not  consequently  be  preserved  but 

^y  the  help  of  such  precautions.     Thus,  on  the  contrary,  in  all 

^c  provinces  of  this  kingdom,  it  being  required  that  every  testa- 

"*^it  should  be  in  writing,  this  great  number  of  witnesses  is  the 

'^®«  necessary;   and  we  do  not  find  any  inconveniences  in  the 

P'^ces  where  two  witnesses  suffice  for  testaments,  as  well  as  for 

***  other  acts.     But  although  it  should  be  necessary  that  there 

^^Uld  be  seven  witnesses  to  a  testament,  yet  at  least  we  might 

Without  that  distinction  of  the  different  ways  of  making  heirs 

^Xecutors,  either  by  a  testament  in  direct  words,  or  by  a  codicil 

t^rms  of  a  fiduciary  bequest.      Thus,  it  would  be  an  easy 

^tter  to  remove  all  these  difficulties  by  plain  and  simple  rules, 

'^icih  should  substitute,  in  the  place  of  these  troublesome  and 

^f^less  subtilties,  the  natural  order  of  a  uniform  way  of  making 

^*t>ositions ;  which  would  be  agreeable  even  to  the  spirit  of  the 

^^^'^an  law,  where  it  is  owned  that  plainness  and  simplicity  are 

^^itujters  essential  to  laws.^     But  if  this  truth  is  common  to  all 

C.  10,  de  taUwL 

^7,  hut.  dejideicom.  haaredit. ;  —  ^3,  Intt.  de  legit,  agn.  succ. ;  —  /•  22,  |  1,  Cde  furt.  et 
corr. 
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la^TBi  it  isinoia  especially  peculiar  to  tboae  wbUk 
in  which  the  mnltiplyiBg  of  roles  may  moUiidj 

8108.  .We  have  made  here  all  these  remarks,  and  all  theaa 
tioDs  on  the  codieillaiy  danse^  and  on  tiie  diflEamit  imys-iof 
ing  an  heir  or  exeontor  by  a  testament  or  by  a  codidl»  ui>aiilHk 
explain  what  it  is  that  makes  the  difikalties  in  this  muttsi^rMiili 
giw  a  reason  why  we  haw  inserted  in  this  section  ono'oMlpwl 
of  the  natore  and  nse  of  the  codieillaiy  danse  iriieB  it  'is-^an 
pressedi  and  why  we  have  omitted  to  set  down  amoog  tin 
of  roles  tiioee  ^vdiich  we  meet  with  in  tiie  body  of  tin 
law,  which  do  not  appear  to  be  so  rtry  natond,  and  wUel^ HMf 
litUe  agfeeaUe  to  tiiat  plainness  and  simplicity  that  are 
to  laws,  and  whidi  are,  on  the  conliaiy,  rmy  proper  to 
diflBcnhieai  .   ;7^  ly 

8109i  Bot  if  any  reader  shoold  be  of  opinion  that  wa 
have  inserted  here  sodi  of  the  said  mks  of  tiie  Boman  lanr 
reodved  in  some  of  the  provinoesi  we  think  that  tiua  SM^s-li 
enoogh  to  sattsTy  fliem  that,  in  a  matter  that  is  so  aAHaq^ 
where  tiie  ndes  of  it  are  so  ibll  of  diflfedlties,  we  have 
what  is  to  be  found  relating  thereto  in  the  Boman  law;  aeeui^ttiE 
Iwfe  in  these  remaika  what  migM  httve  been  reduced  iBfeeiiriti 
and  that  thb  way  of  tnating  e  matter  €ji  thb  kind,  eoiplaWni 
what  are  the  priaciplea  thereirf',  and  what  the  difikaltieB^  mey  es 
with  the  usages  of  all  places,  and  not  break  in  on  any  of  them,  b^ 
only  shows  the  great  occasion  there  is  to  have  roles  that  are  mos 
plain  and  simple. 


SECTION    V. 

OF  THE  8ETCRAL  CArSES  WHICH  MAT  AXXUL  A  TESTAMRNT  IH 
WHOLE  OR  IN  PARTf  ALTHOrGH  IT  BE  MADE  IN  DUB  FOUf,  AHS 
OP   THB  DEROGATORT   CLAFSES. 

3110.  Althocgr  the  nse  of  derogatory  clauses  is  a  matter  wfaid 
comes  within  the  ordior  of  those  of  this  section^  and  that  mentioi 
is  made  thereof  in  the  title  of  the  section,  yet  we  have  not  tbon^^ 
fit  to  pnt  down  among  the  mles  of  this  section  any  role  concern 
ing  these  dances;  and  that  it  would  be  sufficient  to  maik  hen 
thoir  order,  and  to  give  the  reasons  that  have  obliged  us  to  speal 
of  them  nowhere  else  bot  in  this  preamble. 
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3111.  We  call  those  derogatory  clan  sea,  which  testators  put  in 
their  testaments  when  they  fear  lest  they  should  be  obliged  after- 
^^w^ards  to  make  other  dispositions  against  their  will,  upon  consider- 
ations that  may  oblige  them  thereto,  and  are  willing  to  annul  the 
eaid  dispositions  beforehand,  and  to  make  those  to  subsist  which 
they  had  made  in  the  first  testament     It  is  with  this  view  that 
tba&e  testators  who  are  desirous  that  their  first  testament  should 
oot  be  revoked  by  a  second,  put  into  the  first  testament  a  clause 
hy  '^'^hich  they  ordain,  that,  if  afterwards  they  should  happen  to 
inaJce  another  testament,  it  may  have  no  effect,  unless  it  contain 
ttrt;cun  words  which  they  express  in  the  first,  and  which  they  put 
tbepe  for  a  mark,  that,  if  they  are  repeated  in  the  second,  it  shall 
mbnst,  and  that  it  shall  be  null  if  it  does  not  contain  them. 
Tk&c^se  clauses  are  called  derogatory^  because  they  derogate  from 
th^    validity  of  the  second  testament,  if  they  are  not  expressed  in 
it        And  it  is  no  matter  what  these  words  are,  nor  whether  they 
hfc.'ve  any  sense  or  not,  no  more  than  the  watchword. 

3112.  We  have  thought  fit  not  to  insert  among  the  rules  of  this 
lection  any  thing  concerning  these  derogatory  clauses ;  because, 
•Ltlioagh  they  are  very  much  in  use,  yet  they  are  altogether  un- 
known in  the  Roman  law;  and  those  who  first  invented  them 
have  built  only  upon  consequences  drawn  from  some  laws  which 
have  nothing  in  them  that  expressly  countenances  these  sorts  of 
clauses ;  and,  on  the  contrary,  the  effect  that  is  given  them  is 
^Jtogether  opposite  to  the  principles  and  dispositions  of  the  Roman 
iaii',  which  do  not  allow  that  we  should  deprive  ourselves  of  the 
liberty  of  making  new  dispositions,  and  of  changing  or  revoking 
^^^  first  whenever  we  please. 

^1 13.  The  authors  of  the  derogatory  clauses  have  gone  upon 

^^^-9    that  it  is  said  in  one  law,*  that,  if  a  testator  had  declared  in 

«e  beginning  of  his  testament,  that  he  does  not  give  to  such  a  one 

^'^    which  he  shall  give  in  the  latter  part  of  his  testament,  quod 

^  *o,  infra  legavero,  id  neque  doj  neque  lego ;   the  legacy  left  to 

•'ic  t-^  a  person  in  the  latter  part  of  this  testament  would  be  null  by 

"^      f'ffect  of  this  first  will.      From  whence  these  doctors  have 

^^^'^svn  this  consequence,  that  a  testator  may  annul  a  second  teata- 

^^^^t  by  such  a  clause  as  this  in  a  former.     They  add  upon  the 

**y^e  subject  what  is  said  in  another  law,^  that  if  a  testator  had 

*^^  in  his  testament,  ihut  if  there  were  found  therein  two  legacies 

•  L  12,  ♦  3,  Z).  <fc  Itgat.  1.  ^  L.  14,  Z).  tod. 
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I  the  sam«  person,  fiis  wilt  was  thai  there  gkovld  be  mly 
I  itue,  iiiui  tliiit  tti  ihf  same  lestami-nt  he  had  left  two 
ono  legatee,  there  would  be  only  one  of  thi-m  thai 
should  subsist     And  they  likewise  made  Q»e  nf  an  addition  of 
Tribonian'a  to  another  text.'     It  is  in  the  case  where  the  testatm 
faaving  said  in  the  beginning  of  his  testament,  tkai,  if  in  t/u  tequet 
of  Uhe  should  Uave  tu>o  legacies  to  one  aiid  the  same  perstm,  thtrt 
should  be  due  onfy  one  of  them,  aud  he  had  left  sevi^ral  legacies  to 
the  same  legatee,  the  law  decides  that  they  should   be  iiU  <)ue; 
because  this  testator  could  not  put  himself  under  the  necessity  of 
not  being  able  to  change  his  former  disposition.     But  by  this  ad* 
ditioa  it  b  said  that  this  legatee  shall  not  have  all  tho»e  legacies, 
unless  the  testator  has  ordered  it  so  by  a  second  disposition  in  ex-— _ 
press  terms,.which  derogates  from  the  former.     Prom  whence  Ihasa  i  —. 
doctors  have  drawn  this  conecqucnee,  that  when  the  testator  ""— 
nnis  the  second  testament  by  a  former,  as  by  a  derogatory  claaxg.^. 
this  second  disposition  remains  null,  unless  the  testator  ehoold  d(^s&_ 
clare  that  his  ^^nll  and  intention  is,  that,  notwithstanding  the  dsE^— 
rogatory  clause,  his  second  nill  should  be  executed.    But  since  tt-^  ^^ 
exception  added  to  this  law  is  an  addition  of  Triboiiian's,  easy  ■^:,4;> 
be  known  by  the  style,  it  may  be  said  that  this  law  proves  nt(k«rr 
that  the  second  disposition  revokes  the  former.     And  this  in  lilcL«-> 
wiw!  a  certain  principle  in  the  matter  of  testaments,  as  shall    b«; 
explained  in  il^  proper  place.''     And  beaides,  this  addition  of  "Prl- 
bonian's  has  no  relation  to  two  testaments,  to  hare  the  efleet  of 
nnnolling  the  second  by  a  derogatory  clause  in  the  former ;  but  xt 
is  limited  to  the  making  vahd  the  first  disposition  of  a  testament 
which  annuls  other  dispositions  of  the  same  testament,  or  of  at 
codicil,  which  in  the  Roman  law  makes  a  part  of  the  testameufc, 
and  draws  from  it  alt  its  forte.*     Thus,  this  law,  as  well  as  llae 
others  which  we  have  just  now  remarked  upon,  is  in  the  case  c^ 
one  only  testament  which  contains  two  opposite  dispositions,  om* 
of  which  ooght  necessarily  to  hinder  the  effect  of  the  other;  wbicrli 
has  no  precise  relation  to  the  dispositions  of  two  testaments  mid' 
at  diflcrent  times.     So  that  none  of  these  laws  prove  that  we  ma^'i 
by  the  Roman  htw,  make  a  disposition   in  a  former  testaniec*' 
which  shall  annul  those  of  a  second.     And,  on  the  contrary,  tbo?' 
very  laws,  and  all  the  others  that  may  have  any  relation  to  th-K^ 

*  °Tr-*--'n-  nriifr.  mil  if  r  fiiBn   'mj  mi  I fifci  llfft  iiiiiiiiii 

•  £.t,fa,ta,f],a*>«.nA2 
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iK^atteri  prove  two  traths  quite  opposite  to  the  use  of  derogatory 
dfluues  in  a  former  testament  to  annul  those  which  the  testator 
naight  happen  afterwards  to  make :  one  is,  tliat  it  is  always  the 
IflMit  will  which  annuls  the  former,  when  it  is  contrary  to  them ; ' 
aiiid  the  other  is,  that  no  man  can  deprive  himself  of  the  liberty 
to  dispose,  and  to  revoke  former  dispositions.'     It  is  in  conformity 
to  these  two  principles,  that  it  is  decided  in  the  sixth  law,  §  2,  D. 
d^  jwrt  codicULy  that  if  a  testator,  having  declared  that  he  de- 
sired that  no  regard  might  be  had  to  any  codicil  he  should  make, 
QnJeas  it  was  written  and  signed  with  his  own  hand,  should  hap- 
pen afterwards  to  make  a  codicil,  which  he  had  neither  written 
oor  signed  with  his  hand,  this  codicil  would  nevertheless  be  con- 
fined, because,  as  it  is  said  in  that  law,  the  last  wills  of  testators 
^fcw>gate  from  the  former,  qu4S  postea  geruntur  prioribus  derogant.^ 
^I*hQ8,  it  may  be  said  that  the  use  of  derogatory  clauses  is  not 
•gr^ecable  to  the  spirit  of  the  Roman  law,  nay,  that  it  is  directly 
^^Utrary  to  it.     And  it  has  been  so  determined  by  one  of  the  in- 
^■TMeters,  who  best  understood  the  law  relating  to  this  matter. 

3114.  As  for  other  reasons  besides  the  authority  of  the  laws,  we 
sc^9  on  one  hand,  that  the  use  of  the  derogatory  clauses  consists  in 
giWng  to  testators  the  means  of  making  a  second  testament,  which 
they  would  have  to  serve  for  nothing,  after  that  they  have  made  a 
former  which  they  are  desirous  may  be  executed ;  that  this  second 
testament  may  serve  to  amuse  the  persons  in  whose  favor  it  has 
l>een  made,  the  testator  thinking  within  himself,  at  the  same  time, 
tha.t  nothing  is  more  remote  from  his  intention  than  this  second 
testament,  which  is  already  annulled  beforehand  in  his  mind.    We 
know  that  there  have  been  pagans  that  would  not  have  had  the 
coiucience  to  make  use  of  an  expedient  of  this  nature.     But  even 
Although  this  expedient  could  be  of  any  good  use,  yet  it  is  not 
without  a  great  many  inconveniences :  for  it  may  happen  that  he 
who  has  a  mind  to  engage  a  testator  to  make  a  testament  in  his 
favor  may  take  his  measures  accordingly  before  any  other  testa- 
ment has  been  made,  and  may  get  the  testator  to  make  a  secret 
^tament,  sealed  up,  and  put  into  his  custody,  and  in  which  he 
"^^y  have  procured  a  derogatory  clause  to  be  inserted,  of  which 
^^  te-Jtator  perhaps  is  not  capable  to  comprehend  the  consequence, 
^'  which  he  may  have  forgot ;  so  that  any  second  testament  which 

^Qprema  Tolontas  potior  hubetar.    L.  22,  D.deleg.  3. 
*  ^«no  enim  cam  sibi  potest  Icj^rm  diccre,  ut  a  priorc  ci  rccedcrc  non  liccat.    D.  I. 
See  the  like  decuion.    A.  \dt.  I),  de  letjat.  2. 


h*  ihBaU  make  might  be  of  no  cITcct.  And  it  might  likewise  m 
&11  oat)  thai  tlie  pt-nuiii.t  who  should  engage  the  testitt(>T  to  inak> 
•  weomi  teutamcut.  iiaviug  already  madv  a  fornicr  with  a  dcnigB 
tac7  danse  in  it,  might  get  him  to  add  in  the  second  a  daa* 
^pUoIi  lD%lit  derogate  from  the  derogatory  clause  of  the  fonna 
gii<li«H  Oifi  li  itiHiii  til  di  1 1  III  that  he  had  foi^tten  the  tvrmt  of  tli 
Mid  riant,  or  to  make  use  of  other  expii-ssioiia  which  might  ici 
dar  ineflactaial  the  precaution  of  the  derogatory  clause  iu  the  foi 
nor  teataotL-iit.  It  may  likewise  so  ha{ip«-ii,  that  a  testator  who  i 
ill  Ml  mil,  aod  that  for  good  reasouo,  to  change  a  former  testainen 
■tay  have. forgotten  that  be  had  put  ia  it  a  derogatory  cjauac,  as 
But  had  been  made  many  years  before,  or  he  had  ew 
II  ttat  he  had  made  any  at  all ;  aiid  thus  the  M-ooiid  Uxta 
e  dlDuld  have  a  mind  to  make  would  be  useless.  It  nugl 
•  happen,  that  a  te^st&tor  had  made  a  former  testuiovDt  on 
B  passion  that  had  difgustrd  him  with  im  lelatiotia,  an 
1  him  to  leave  hid  estate  to  iome  stranger,  who  had  tolw 
an  to  get  a  (lero^tor)'  cUuse  pat  into  the  lestamenl 
«  testator  should  afiera'ardd  repent  himself  of  it,  aix 
1}  leave  hia  estate  to  hia  nearest  relations,  brotbt^ 
^  hi!  nhould  midce  a  second  teslaioent  with  this  inteatiog 
\mt  that  ba  had  omitted,  either  throagh  forgeifulne&a  or  ignorauc 
ta  an^a  neniioo  of  tlte  derogatory  clauee  of  the  fonner  tcshuaen 
so  that  the  vlT.-.f  nf  Ih.-  s.ii.l  dnusr  would  be  in  this  case  to  prt-f 
an  nnjost  and  angry  will  to  a  dispositioa  that  is  most  just  •« 
equitable.  Thus,  it  may  be  said  that  this  precantioD  of  the  den; 
atory  clauses  is  much  m<»e  inconvenient  than  it  is  osefnl ;  witbml 
reckoning  the  many  lawsuits  which  the  invention  of  these  daatea 
has  added  to  the  great  number  of  others,  which  are  already  ntm 
than  the  judges  can  weU  decide,  and  which  disturb  the  peace  ud 
quiet  of  families. 

3115.  All  these  cmisiderations  have  indooed  ns  to  think,  ttiat,  al 
though  it  be  true  that  the  den^atoty  dauses  are  genefally  nsed 
yet  that  we  might,  witfaont  tian^ressing  the  authority  of  the  hm 
usage,  forbear  setting  down  hue  any  rule  oonceraing  this  ra^tei 
And  altboogh  there  wen  no  inconvenience  in  the  use  of  the  an 
derogmtoiy  danses,  yet  this  matter  has  two  characters  ^rhich  ei 
dude  it  from  coming  within  the  design  of  this  book.  One  is,  thi 
it  is  no  part  of  the  Roman  law ;  and  that  not  only  it  is  not  a  pai 
thereof,  but  is  direcdy  coatmy  to  it:  and  the  other  is,  that  it  is  n 
more  a  part  of  the  law  of  natwe.     And  besidea,  the   remaik 
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w&ich  we  have  jnst  now  made  contain  all  the  principles  of  this 


Art.  L 

31X6.  A  First   Testament  is  annulled  by  a  Second.  —  Besides 

the   "^^Tant  of  formalities  which  may  annul  a  testament,  there  are 

othev    causes  which  may  have  the  same  effect.     And  we  may 

lecliLon  as  the  first  of  them  a  second  will  of  the  testator  who  makes 

incy^her  testament     For  as  every  testament  implies  the  disposal 

of  it^«  whole  estate,  two  different  testaments  cannot  subsist  to- 

geftier,  but  the  second  annuls  the  first ;  *  as  shall  be  explained  in 

^  following  articles. 

IL 

3117.  Although  the  Second  make  no  Mention  of  the  First.  —  Al- 

^^^   the  second  testament  make  no  mention  of  the  first,  yet 

^'^'Wheless  it  revokes  it  by  the  bare  effect  of  the  will  of  the  tes- 

«Cor,  ^^^ho,  being  at  liberty  to  change  his  dispositions  to  the  mo- 

»^t  of  jijg  death,  declares  sufficiently  by  those  which  he  makes 

^  ™     second  testament,  that  his  will  is  that  the  first  should  re- 

'™'^  '^^thont  effect^     But  if  in  the  second  testament  the  testator 

Dues    ^nly  some  additions,  some  deductions,  and  some  alterations 

iD  the    4*ormer,  whether  it  be  in  the  naming  of  the  heir  or  executor, 

*  "*    "^lie  legacies ;  whatever  he  confirms  of  the  first  testament 

"~*  "^^ve  its  effect  as  making  a  part  of  the  second. 

III. 

—^  ^.  Provided  that  the  Second  be  in  due  Form,  although  it  re- 

*^**      ^^4jUhout  Execution,  —  A  first  testament  made  in  due  form 

^^""^^'fc  be  annulled  by  a  second,  unless  the  same  be  likewise  in  due 

lorm^*     for  otherwise  this  second  will,  having  for  its  proof  only  an  act 

^^*  null,  would  be  null  likewise,  and  would  not  have  so  much 

**  y^^  effect  to  revoke  the  former  dispositions  which  should  still 

oe  u^     ^ing.®     But  if  the  second  testament  has  all  the  necessary 

^'"^^-lities,  it  is  no  matter  although  it  remain  without  execution, 

^u^Vxer  it  be  that  the  heir  or  executor,  and  legatees,  if  there  are 

^   ^  Intt.  quSb.  mod.  test,  \t\firm.;  —  /.  X^D.de  inj.  rupt.    See  the  fourth  article  of  the 
fc^'^^nionof  CWidZ«. 

^'  4,D.de  adim.  vel  transfer,  legat. ;  —  /.  1,  ^  \^D.  de  bon.  jhms.  sec.  tab.     See  the  thir- 
•••^  tDd  fourteenth  articles. 
*  '*'  2,  D.  de  injutt.  rup.  irr./act.  test. 
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any,  renounce  the  right  tbcy  have  by  it,  or  that  they  die  befon 
testator,  or  that  they  are  become  incapable,  so  that  this  tcstai 
has  no  effect.  For  this  second  will,  being  in  due  form,  docs,  n 
theless,  annul  the  former.  Thus,  the  testator  dies  \vithout  u  t 
nient,  the  first  being  annulled  by  the  second,  and  the  eecoad 
ing  to  have  its  effect.''  ^M 

3119.  A  Testament  which  mat/  subsist  with  fewer  Forma 
revokes  a  Former. —  We  most  not  reckon  in  the  number  of 
taments  that  would  not  be  sufficient  to  revoke  a  former  tpBtari 
those  in  which  the  laws  dispen.se  with  a  part  of  the  formnl 
such  as  military  testaments,  and  those  which  are  made  in  a 
of  plague.  For  if  these  testaments  which  want  some  formi, 
have  those  which  are  sufficient  to  render  them  valid,  tbcj'' 
the  former  testaments." 


I 


V. 

3120.  A  7\i:stament  in  Favor  of  the  Beir  of  Blood,  aUesUd  htj 
Witnesses,  revokes  the  former  whirk  railed  a  Stranger  U>  the 
cession.  —  It.  must  likewise  be  remarked  on  this  rule,  that  wc  oi 
to  except  from  it  the  case  whore  the  testator,  having,  by  a  foi 
trstamcnt.  named  for  his  heir  or  executor  another  person  than 
who  h;id  right  lo  ?ii.rf.-ii  fu  liiiii  if  \u-  liiu!  •]'»■<}  iiil.-slijte,  hafi 
stituted  for  his  teetamentary  heir  or  executor  his  heir  at  bm 
the  second  testament ;  for  in  this  case  this  second  testameii^ 
though  null,  revokes  the  former,  provided  only  that  it  ham 
witnesses,  and  the  favor  of  the  heir  of  blood  makes  it  to'robsb 

VL 
S121.  TTie  Birlh  ^  a  CMd  amuUs  the  TtstamenL-^  h.  b 
ment  made  with  all  the  formalities  is,  nevertheless,  aandlec 
the  birth  of  a  child  whom  the  testator  had  not  inetitnted  hit 
or  executor :  ■  for  since  the  inheritance  is  due  to  the  child 
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fylwLW  and  by  nature,  if  they  have  not  deserved  to  be  disinherited,^ 
the  child  which  is  born  to  the  testator  after  the  making  of  his  tes- 
tament is  his  heir.     And  it  is  presumed  that  the  reason  why  he 
did  not  revoke  this  testament  was  because  he  was  prevented  by 
deat^li. 

VIL 

3X22.  Unless  the  said  Child  dies  before  the  Testator.  —  If  in  the 

cafl<^    of  the  preceding  article  the  child  born  after  the  testament 

sboviid  happen  to  die  before  the  death  of  the  testator,  its  father,  the 

8ud  testament  would  have  its  effect :  for  since  it  is  the  death  of 

the  testator  that  gives  the  testament  its  effect,  and  that  at  the  time 

of  the  said  death  the  cause  which  ought  to  annul  the  testament 

oC  this  father  would  not  be  any  more  in  being,  nothing  would 

Under  its  validity.      And  all   the  dispositions  thereof  would  be 

executed  upon  this  just  presumption,  that  the  testator,  not  hav* 

ing  revoked  them  after  the  death  of  the  said  child,  had  confirmed 

them.* 

VIIL 

^23.  The  Testament  in  which  the  Children  are  omitted  is  Null 

■*  5^e  testament  of  him  who,  having  children,  or  parents  if  he  has 

''o  children,  makes  no  mention  of  them  therein,  is  annulled  with 

"^pect  to  the  institution  of  the  heir  or  executor ;  for  he  ought  to 

"^^    named  them  his  heirs  or  executors ;  or,  if  he  had  a  mind  to 

^'^h«iit  them,  he  oueht  to  have  mentioned  the  reasons  for  which 

ne  did  it,*  as  shall  be  explained  in  the  second  title. 

IX. 

3124.  The  Unjust  Disinheriting  of  Children  annuls  the  Testament. 
—  »*    -the  testator  who  has  children  disinherit  any  of  them  without 
jwt   oaase,  his  testament  will  be  annulled  as  to  the  institution  of 
tte  Heir  or  executor.     And  it  would  be  the  same  thing  if  the  tes- 
tator vrho  had  no  children  had  disinherited  without  just  cause  his 


*  L.  7,  D.  &  horn.  damn.    See  the  preface  to  this  second  part,  no.  3. 

*  L.  12,  D.  <fc  in}.  Tup.  irr.f  test. 

L.  I,  D.dtinjuit.  rupt.  irrit.fae.  test. ;  —  Nov.  1 15,  c.  3  rf  4.  Sec  the  following  article 
nA^  nxteenth  article,  with  the  remark  that  is  there  made  on  it.  This  omission  of  the 
CMkf  or  Bother,  who  make  no  mention  of  their  children  in  their  testaments,  is  called  in 
Ai  BoBtt  law  pnelerifiofi,  distingoiflhed  from  disherison^  for  in  this  tlic  children  are 
'  and  dianberited. 
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fhtter  or  inotlicr,  or  other  ascendant*,"  as  shall  be  shon-n  in  tl 
i  title  of  this  bix)k. 


X, 


nitorl 
the  b 
1^ 


313S.   Tlie  Instilutwn  is  of  mi  Effect,  if  {he  Testanieiaarg  1 

-  When  the  person  who  is  inatituted  heir  or  i^xccutor  1 
nt  renounces  the  iuheritance,  the  institution  of  the  b 
tunentwy  heir  having  no  effect,  the  next  of  kin  is  called  1 
(ibae  <A  him  who  was  named  by  the  testament." 

XI. 

8196.  The  Testament  is  annulled  if  the  Testator  dies  irKopabk 
r  one. —  If  he  who  had  made  a  testament  huppened  afti 
1  \a  fall  into  a  bIiiIv  that  renders  him  incapable  of  havii 
or  execators,  as  if  he  happens  to  lose  his  right,  of  nalim 
,  or  ia  condemned  to  some  punishment  that  carries  wi 
teftoMl  death,  as  has  beim  explained  in  its  place,  and  rero«.i 
in  that  condition  till  his  death,  the  testament  which  he  bad  ma 
befbce  will  be  annulled.  For  since  every  testament  hath  its  efli 
cualjr  at  1he  moment  of  the  death  of  the  testator,  he  who  at  i 
ttnM  <X  hitt  death  cannot  leave  his  goods  to  heirs  or  exocntors  cu 
not  1^  Consctiueiiee  leave  any  use  of  a  testament  from  wliicb  a- 
body  oan  reap  any  proEt." 

XIL 

3127.   The  other  Changes,  or  the  Length  of  7\me,  do  iwrf  mmi 

Testament.  —  All  the  other  changes  that  might  happen  be^mc 

the  time  of  making  the  testament  and  the  death  of  the  festato 

-  £.  8, 4  ptnJt.  D.  dt  imff.  tal.  ;—i  SO,  D.J,  liUr.  H  p>*  kmd.  mai.i~w.ltm.l\ 
c.  3  <t  4,  uid  the  lixueDdi  inicle  <tf  ihii  Mction. 

•  L.  l.D.deimJ.r^.irr.Jatt.  tal.,  —  L  IBl,  D.deirg.  jar.  We  han  Mt  i^b< 
•nide,  dut  tba  tesunnnt  irill  be  nnll  witboat  diatindkHi  H  to  ell  the  ilii|iiMi<tll  it  ■ 
contalB, MBoanung  whidi  ii  will  b«  Deremwy  to  aee  tbe  aioelMatfli  aitidaiWlAAii 
muk  made  on  it 

■  L.t,\^D.Jeim}.nipl,irT./,lal-:  —  d.l.\i.  See  Un  rixteeolli  vtide  oT  Oa • 
ood  Mction  of  this  title,  the  tcxli  which  are  then  cited,  and  ifaa  remuti  nude  Amo 
and  the  twealielh  article  of  this  wctioD. 

Thit  article  is  to  be  aoderatood  obIjt  of  the  case  mentioDed  >■  it,  whare  Ae  MMh> 
at  the  time  of  hii  death  incapable  oT  harii^  bein  or  exocaton ;  for  if  be  vaa  an)f  bca| 
ble  of  maUng  a  will,  u  if  after  hariog  made  fab  teatammt  be  had  profctaed  UMd 
monk,  or  was  Mien  into  a  itaie  orni>dnen.orDBderion>e  iMfaer  iofimiitf  wUcki«ila 
him  inraitaMeofmakinga  te«t*men(.  jet  his  testaraealwoaU  nenrtbdeM  hna  ki  oM 
hrrausr  be  woald  not  be  incapable  of  baring  far  bia  htei  or  sxecalon  IhM*  lAia 
bad  made  dioice  of  when  he  was  capable  of  doing  iL 
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eve  vx  those  which  might  make  us  presume  some  change  of  his  will, 
womxld  not  annul  it  And  although  there  may  have  passed  a 
greci.'t  number  of  years  in  the  said  interval,  and  during  that  long 
tiiEi^  the  testator's  estate  had  been  much  augmented  or  dimin- 
ish ^^  ;  or  some  of  the  legatees  were  dead ;  or  the  person  whom 
be  bad  chosen  to  be  his  heir  or  executor,  because  he  was  poor,  and 
had  many  children,  should  happen  to  be  rich,  and  to  have  no  chil- 
diexm;  or  there  had  happened  other  changes  of  the  like  nature; 
his  testament  would  nevertheless  be  executed,  unless  he  had  re* 
Tok^d  it,  either  by  some  contrary  disposition  made  in  due  form, 
or  in  the  manner  explained  in  the  twenty-first  article.  For  it 
oa^bt  to  be  presumed  that  he  had  persevered  in  the  same  will, 
h&'V^ing  made  no  change  in  his  testament,  being  able  to  have  done 
it,  wuxd  that  his  intention  was  that  this  testament  should  be  ex- 
ec:nted  in  what  manner  it  could,  according  to  the  condition  that 
msk^ters  should  be  in  at  the  time  of  his  death.^ 

Remarks  on  the  Preceding  Article. 

3128.  We  have  not  set  down  in  this  article  the  words  that  fol- 
k^^^ir  in  the  text  cited,  that  if  the  testator  revoke  his  testament,  either 
lit  tJie  presence  of  three  witnesses,  or  by  an  act  in  a  public  registry, 
this  revocation,  together  with  the  lapse  of  ten  years  after  the  tes- 
tajment,  will  make  it  to  be  null.  Sin  atUem  testator  tantummodo 
^i-^^f%  non  voluisse  prius  stare  testamentum,  vet  aliis  verbis  uteiu 
^  contrariam  aperuit  voluntatem,  et  hoc  vet  per  testes  idoneos  non 
**'*«^  tribus^  vel  inter  acta  manifestaveritj  et  decennium  fuerit  emen* 
^^  ;  tunc  irritum  est  testamentum^  tarn  ex  contraria  voluntate,  quam 
^  cursu  temparali.  And  instead  of  this  way  of  revoking  a  testa- 
"^^nt,  we  have  put  down  only  in  the  article,  that  the  testator  may 
"^^oke  it,  either  by  an  act  made  in  due  form,  or  in  the  manner 
^plained  in  the  twenty-first  article,  that  is,  by  tearing,  razing, 
^  defacing  it  For  it  seems  that  that  which  in  the  Roman  law 
'^^^de  the  use  of  those  other  ways  of  revoking  a  testament  neces- 
^^'y,  either  by  an  act  in  the  public  registry,  or  by  a  declaration  in 
P^^sence  of  witnesses,  was,  that  testaments,  as  well  as  all  other 
^^^^  might  be  made  without  any  writing;*  and  that  therefore,  as 
^^t^rnents  made  after  this  manner  did  subsist  in  the  memory  of 
***^    witnesses,  a  contrary  act  was  necessary  to  annul  those  that 

^    Z..  27,  C.  de  tatam. 

Bee  the  twelfth  article  of  the  first  section  of  Covenants.    U.  9,  10,  Cod.  dejide  inttr. ; 
"  '•  51,  \  2,  Cod.  de  tatam.  ;—l.  26,  ecxf. 
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were  not  written.  And  it  was  pnliaps  fiv  flie 
that  iestamentB  did  subeist  witiiocit  writiiig,  thmt  faetee 
reign  the  laws  which  that  emperor  aboUBhed  by  the 
this  article  had  legnlated  that  a  testament  dioiild  ba  aaU 
years  fiom  the  day  of  its  date.^  Which  may  lia^a  been 
upon  this,  that  tlie  memory  of  a  testament  which  was 
conld  not  be  so  easily  preserved  after  so  long  a  timei 
canse  of  the  death  a!  ail  the  witneesesi  or  some  of  tinnii  Milhs 
forgetfnlness.  And  this  revocation  of  testamenta  by  the 
ten  years  may  have  been  extended  to  those  that  wsn 
the  same  manner  as  they  extended  the  formaHtsea  of 
that  were  not  written;  as  has  been  remariced  in  other  plapsifl^jFPi 
Jostinian  did  not  contoit  himself  with  the  bare  eftet  of  iki^f|^|M 
of  ten  yearsi  to  revoiro  even  testaments  that  weia  not  vrtHkli 
and  he  ordained,  without  naaking  any  distiactkm  fay  thaahijilli 
to  revoke  a  testament  there  shoold  be  necessary  boUi  tin 
ten  years,  and  likewise  a  declaration  of  the  testator  in  the 
of  three  witnesses,  or  an  act  in  the  pnblic  registry :  from 
foDows,  that,  without  the  dicnmstanoe  of  this  timet  an 
three  witnesses  would  not  be  suflScienty  and  that  it  woaU  biiB 
oessary  to  have  an  act  more  authenlie  to  revoke  the  tertansfflll^  j 
that  it  would  seem  that  Justinian  looked  upon  the  iiifocatiwyiii 
testament  as  an  act  of  tiie  same  nature  with  the  making  of  m4m 
tament,  because  it  iraplies  a  disposition  of  the  inheritance:  sotka 
one  might  conjecture  from  this  law,  that,  to  revoke  a  testamea' 
within  the  ten  years  from  its  date,  the  same  number  of  vritnsMei 
should  be  necessary  as  in  making  a  testament.  And  as  to  the 
manner  of  revoking  a  testament  by  the  effect  of  time,  as  by  thu 
law  of  Justinian  the  time  alone  is  not  sufficient  to  annul  it;  soi 
is  still  less  sufficient  with  us,  where  every  testament  ought  to  b 
in  writing.  But  although  every  testament  ought  to  be  in  vmtinf 
yet  a  contrary  act  is  not  always  necessary  to  revoke  it,  fw  th 
testator  needs  only  to  tear  or  cancel  his  testament,  so  that  the  ns 
of  an  express  revocation  cannot  be  necessary,  except  in  the  cas 
where  a  testator  cannot  have  the  original  testament  in  his  pom 
either  by  reason  of  absence,  or  for  other  causes ;  and  in  this 
the  difficulty  would  remain,  to  know  whether  it  would  be 
sary  to  have  an  act  with  the  same  number  of  witnesses  that  as 
required  to  a  testament,  as  it  seems  to  follow  from  this  law  of  Jni 

*  K  /.  e,  Cbd  Theodos,  dt  tesUm.  tt  oodieUL 

^  See  the  preamble  of  the  third  and  fourth  gectioiii. 
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**WMi,  who  is  not  contented  with  three  witnesses,  except  in  the 

^BM  where  the  ten  years  are  elapsed  after  the  date  of  the  testa- 

^''^t    But  as  we  have  seen  in  the  fifth  article,  that  a  testament 

^tt  five  witnesses  in  favor  of  the  heir  at  law  annuls  a  former 

^'^^teinent  in  which  a  stranger  was  instituted  heir  or  executor ;  Itnd 

^^t  he  who  has  a  mind  to  revoke  his  testament  without  making 

soother  cannot  but  know  that,  if  he  die  without  a  testament,  he 

'Ci^es   hia  estate  to  his  next  of  kin ;  so  therefore  five  witnesses 

^^o^t  tx)  suffice  to  make  the  revocation  of  his  testament  valid. 

•^  this  revocation  ought  to  have  the  same  effect  as  if  he  insti- 

**rted  his  heir  at  law  by  a  second  testament     For  one  may  say  of 

liini  w^ho  revokes  his  testament  without  making  another,  that  he 

institi:i.^C8  for  his  heir  or  executor  him  who  ought  to  succeed  to 

liun  iT  lie  died  intestate,  not  by  an  institution  in  express  terms,  but 

^^iw^   is  tacit  in  the  expression,  and  express  in  the  intention  ;  and 

Hkewi^e  with  this  advantage  in  favor  of  the  said  heir  at  law,  that 

he  is  "drilling  to  leave  him  the  estate  without  any  diminution  by 

l^g*ci^t8  or  other  bequests.     And  if  this  revocation  were  made  in  a 

pl*^     Xvhere  only  two  witnesses  are  required  to  a  testament,  the 

*ni^     number  would  be  sufficient ;  since  in  testaments,  and  other 

*^    "^ire  ought  to  observe  the  formalities  that  are  used   in  the 

P'^ce^   where  they  are  made ;  as  has  been  remarked  on  the  first 

wticl^  of  the  third  section. 

313S.  But  if  there  were  only  two  witnesses  to  such  a  revocation, 

^  *  l>Iace  where  a  greater  number  of  witnesses  is  necessary  to  a 

^^'^^Xnent,  and  the  testator  had  persevered  in  the  said  will  to  his 

^^b,  although  he  had  not  survived  ten  years  after  the  making  of 

^ttie  proof  which  would  result  from  an  act  of  this  nature,  joined 

^^^^  the  favor  of  the  heir  at  law,  would  it  not  be  sufficient  to  an- 

^^^  the  testament,  in  the  same  manner  as,  in  all  sorts  of  other  acts, 

^d   even  for  a  donation  of  one's  whole  estate  to  take  effect  in  the 

''^me  of  the  donor,  two  witnesses  are  sufficient  with  a  notary,  or 

^^^Xj  notaries  without  any  witness  ?    This  question  might  be  ranked 

^  the  number  of  those  which  demand  rules  for  deciding  them.    And 

^thont  deciding  it,  it  seems  reasonable  to  believe,  that,  since  Jus- 

^*^n  required  only  three  witnesses  with  the  space  of  ten  years, 

r*^^  judged  in  this  case  the  revocation  of  the  testament  just  and 

^^Ofable,   although  without  the  formality  required   in    a   testa- 

^^nt,  an  act  made  before  two  public  notaries,  or  one  notary  and 

^o  witnesses,  setting  forth  in  an  authentic  manner  the  will  of 

^^  testator  to  revoke  his  testament,  might  have  this  effect;  espe- 

28* 
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cially  since  it  would  seem  that  fewer  fonnaliticfl  are  neceaaary  > 
leave  the  inheritance  in  the  natunil  order  to  the  heir  itt  luw,  Ibi 
^vhat  the  law  Teqiiirt^?  to  deprive  him  o(  it,  and  thut  it  does  ui 
seem  necessary  that  he  who,  Hfti:r  having  made  a  tentainer 
changes  biit  mind  and  is  willing  to  die  intestate,  should  makB 
second  testament  lu  the  aame  tbrm  and  manner.  ^^H 

Xllt.  ^M 

3130.  TTte  Teslatnenl  may  be  either  enlirtlp  annulled,  or  tmlf  ■ 
to  Ute  Institution,  or  as  to  sortie  other  Clause.—  Among  the  difierei 
ciinses  which  aimul  the  wills  of  testators,  and  which  have  bw 
explained  in  the  foregoing  articles,  we  must  dietinguiah  betwet 
those  which  destroy  entirely  the  whole  testament,  so  that  the 
does  not  subsist  so  much  as  any  one  disposition  in  it,  cither  ( 

■  the  institution  of  the  heir  or  executor  or  for  the  Icgneius,  Ui 
tliose  which  only  annul  either  the  institution  of  the  heir  or  exe 
utor,  or  some  other  disposition,  without  touching  the  tcatj  wfan 
depends  on  the  rules  that  follow. <■  ,^^H 

3131.  7%e  Second  Testament  annuls  or  changes  the  FirA,  t 
cordi^  to  the  Dispositions  ii  contains. —  In  the  case  of  a  aeooj 
testament,  the  first  is  either  entirely  annulled  in  all  its  parts.  - 
only  in  lliat  wliieh  llic  prcoml  may  liav"  <;1kuii:i-<1  in  it,  an  h 
been  eaid  in  the  second  aiticle.  Thus,  the  ^Kct  of  the  will  of  fb 
teetatot  iu  his  first  testameot  depends  on  the  effect  which  hu  wil 
explained  in  the  second  testament  ought  to  have.'  And  by  tbi 
second  testament  we  are  always  to  understand  that  which  M  thi 
last,  how  many  soever  the  former  testaments  are.* 

XV. 
3133.  TTte  Birth  of  a  ChUd  annuls  the  whole  Testament  tiat  mad 
no  Mention  of  it.  —  In  the  case  of  the  birth  of  a  child,  which  the  te 
tator  did  not  foresee,  and  of  which  he  had  made  no  mention  in  U 
testament,  it  is  entirely  annulled,  and  nothing  of  it  subaists,  en 
although  the  testator  had  instituted  by  the  said  testameat  b 
other  children  which  he  had  at  that  time.'    For  it  may  be  ni 

1  Sm  dw  fdlowing  rale*. 

'  TbisiiacoiiMqiieiiceiiftbefintaiidiccaiidailidM. 

■  £.1,  t  i,D.de  ben. poa.tK.  loll. 

*  Si  pMer  doM  flliof  lumdM  Imtitaeilt,  at  agiMtisu  poMhwni  raptnm  ImUmwii 
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with  lespect  to  the  dispositions  of  that  testament,  that,  if  the  testa- 
tor had  foreseen  the  birth  of  this  child,  he  would  have  burdened  the 
sncoession  with  fewer  legacies,  or  perhaps  would  have  left  none  at 
siL  Aj:id  it  might  likewise  happen,  that,  if  this  testament  ought  to 
rabsiff^  this  child  would  be  reduced  to  its  legitime,  or  child's  part, 
cootrsi.T'y  to  the  intention  of  the  testator ;  so  that  we  ought  to  pre- 
sume of  such  a  testament,  that  the  dispositions  thereof  are  con- 
trary ^t;o  those  which  the  birth  of  this  child  would  have  obliged  the 
testatoir  to  make  if  he  had  foreseen  it. 

XVL 

31^3.  The  Leg'ocies  of  Vhduiifid  Testaments  subsist  —  If  a  tes- 
tator baving  children,  or,  if  he  is  without  children,  having  parents, 
mBk&s  no  mention  of  them  in  his  testament,  or  if  he  disinherit 
thenk  "vrithout  just  cause,  the  testament  vnll  be  null  only  with  re- 
"pwt  to  the  institution  of  other  heirs  or  executors  in  the  place  of 
Iu8  children  or  parents,  and  all  the  other  dispositions  of  the  said 
testament  will  have  their  effect.* 

XVIL 

3134.  The  Next  of  Kin  being'  instituted,  cannot  renounce  the  Exe* 
^^ion  of  the  Testament^  that  he  may  succeed  to  the  Testator  as  dying 
Restate.  —  In  the  case  where  the  heir  at  law  or  next  of  kin  is  in- 
•^^ted  heir  or  executor  by  a  testament,  if,  to  avoid  payment  of  the 
*^8^cies,  he  should  pretend  to  renounce  the  testamentary  succes- 
^^^j  and  keep  to  his  right  of  succeeding  to  the  deceased  as  dying 

l^^^t,  qiuanris  hiereditas  pro  duabus  partibtu  ad  eos  peitineat,  tamen  fideicommissflB  li- 

?**•*«*  pnutari  Don  debent,  sicat  nee  legata  quidem  aat  fideicommissa  prsestare  cognntar. 

'  *7,  D.  de  Jideicom.  libert.;  —  /.  24,  f  11,  eod.    See  the  sixth  article.    We  may  gather 

.    *•  Consequence  from  this  text,  that  even  the  most  favorable  legacies  would  be  revoked 

.^'^  case,  since  it  annals  the  legacies  of  liberty  given  to  slaves.    But  if  there  were  in  the 

^  Testament  a  legacy  left  to  servants,  in  lien  of  wages  dae  to  them,  it  would  not  be  so 

^^^   a  legacy  as  an  acknowledgment  of  a  debt  which  ought  to  be  acquitted ;  and  it 

^^1<1  be  the  same  thing,  if  the  testator  had  charged  his  heirs  or  executors  with  some  res- 

^^*on  which  he  was  obliged  to  make.     For  the  cause  which  would  annul  this  testament 

^^^cl  not  annal  the  proof  that  it  would  make  of  a  truth  of  this  nature. 

^ix.  115.  c.  3.    This  text  relates  to  the  testaments  of  fathers  and  mothers,  and  other 
Its-,  and  the  same  thing  is  ordained  at  the  end  of  the  fourth  chapter  of  the  same 
i,with  respect  to  the  testaments  of  children  who  forget  or  disinherit  their  fathers, 
^^^^en,  or  other  ascendants. 

^T  the  ancient  law,  the  legacies  and  other  bequests  of  undutiful  testaments  were  an- 
***^e*i,  as  well  as  the  institution  of  the  heir  or  executor.  See  the  remark  on  the  fifth  arti- 
^  of  the  fourth  section  of  Undutiful  TestamenU, 


tntentate,  he  would  iievt^rlheksa  be  iMiitni]  to  aeqult  the  l< 
aiiil  the  uiher  cliargpa  ri-gulatcd  by  the  testament.' 
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3135.  T/ he  that  is  inxtituted  Hntr  or  Ejxrutor  i»  the  7'altam 
rtHuunees  bg  Collusion  leitk  the  Next  of  Ein,  the  TeMiamml  jAi 
tubsiit  with  Rtsjiect  to  ali  the  other  DtspasUions.  —  If  be  that  isi 
stitnted  heir  or  executor  in  a  testiinioat  ri?noitii<.*r9  the  raeocwic 
«n  purpose  that  it  miiy  go  to  the  heir  at  law  or  tmt  of  kiii,ti 
heir  at  law  will  be  obiigrd  to  pay  the  It^gacip*  nnil  the  olh 
eh«rgett  of  tlie  teiitaiuent,  although  be  bad  given  nothing  to  ll 
pcTvon  named  heir  or  vxt^cotur  in  the  testament  to  iuduce  Mm 
leave  the  inhefitancc  to  liim,  and  the  said  eiccator  bad  done  it  01 
of  mere  favor  aiKl  courtesy  to  the  heir  at  law^ 

XIX. 
313&  If  he  remmmees  wtfjkwf  tkU  ColUisitM,  what  wiU  be  a 
Efect  of  this  RrmmciiUiiM. —  If  in  the  same  case,  vbere  anotl] 
ppTBoa  IB  instituted  heir  or  executor  in  tbc  testament  than  the  br 
at  law,  he  sbotdd  nuionnee  the  inberitaitoe,  not  out  of  any  cODa« 
cratioa  for  the  inten^t  of  the  hoii  at  law,  bat  because  he  did  nc 
fmA  hitf  act-oont  in  accepting  the  iiiheniaoce,  this  inatitntioi 
wouki  be  of  no  etfvct,  as  ha^  bn-n  said  in  the  tenth  article.  Thm 
the  iuhcritam-e  passing  to  the  heir  of  blood,  the  testament  wool" 
lemain  witbont  tSktA  in  ita  most  ewential  part,  which  is  Aaii 
atitntioik  of  an  heir  or  execatoc* 

Ititiifga   ON   TBS    I^CEDIKO    AaTlCLb 

3137.  We  have  mentioiKd  in  this  artide  ooly  the  ban  ndKt 
of  the  iustttattoo  of  the  testameabuy  beii  at  execator,  and  Dot  tt 

't.l.iXw'|if Ill  ifmmmttmm.:—4.HXmJi     Sse  Ac 

Ite  fas*  Mtkk  of  A(  fa«  PMiBA 

J  L.\^\^.tkmrmwmim.€mm.»H^m.:—LA.mi.    Sea  *i 
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absolute  nullity  of  the  whole  testament,  and  of  all  the  other  dis- 
positions that  it  might  contain,  although  it  was  the  rule  of  the  Ro- 
msLi:!  law,  explained  in  the  texts  cited  upon  this  article,  that  all  the 
dispositions  should  remain  null,  if  he  that  was  instituted  executor 
or  tiestamentary  heir  did  not  accept  of  the  succession.     This  rule 
founded  upon  this,  that  the  institution  of  the  heir  or  executor 
considered  as  the  most  essential  part  of  the  testament,  and 
the  foundation  of  all  the  other  dispositions.     Which  went  so  far 
in  the  ancient  Roman  law,  that  it  was  necessary  to  begin  the  tes- 
timent  by  the  institution  of  the  heir  or  executor,  and  that  all  the 
lega.cies  which  preceded  the  said  institution  were  null,  even  those 
wbich  gave  liberty  to  slaves,*  although  there  were  no  other  nullity 
in  tlie  testament.     It  was  upon  the  same  principle  that  they  made 
liiLewise  the  validity  of  the  legacies  to  depend  on  the  executor's 
aceeptance  of  the  inheritance.     So  that  it  depended  altogether  on 
the  executor  to  make  the  legacies  valid  by  his  accepting  the  in- 
heritance, or  to  annul  them  by  renouncing  it. 

3138.  It  appears  clearly  from  these  principles  of  the  Roman  law, 

^ftt  this  rule,  which  annuls  the  legacies  for  want  of  a  tcstamen- 

^Hy  heir  or  executor,  cannot  have  place  in  the  customs  of  France, 

•^iiig  they  do  not  acknowledge  any  testamentary  heir,  and  that 

^taments  in  the  said  customs  are,  according  to  the  spirit  of  the 

^nian  law,  nothing  else  but  codicils.     And  as  for  the  provinces 

^'hich  are  governed  by  the  written  law,  the  case  is  so  rare,  since 

*"®  invention  of  the  benefit  of  an  inventory,  for  legacies  to  be  lost 

*^y  the  testamentary  heir's  renouncing  the  inheritance,  that  it  has 

J^ever  perhaps  once  happened.     For  what  person  is  there  who  is 

^•^^tituted  by  a  testament,  who  having  hopes  to  reap  some  advan- 

^8©  from  the  succession,  and  being  at  liberty  to  accept  it  with  the 

"*^nefit  of  an  inventory,  will  readily  renounce  it  ?     And  if  he  re- 

'^^s  it  only  because  it  is  really  burdensome,  the  legatees  lose 

'^^thing  thereby,  seeing  legacies  are  paid  only  after  the  debts. 

3l39.  It  is  true,  that  in  the  ancient  Roman  law  it  might  very 

^U  happen  that  a  testamentary  heir  might  renounce  an  inherit- 

^ncf»  which  would  have  proved  advantageous.     For  before  the  in- 

^^ntion  of  the  benefit  of  an  inventory,  as  there  was  no  medium 

^t^'een  accepting  purely  and  simply  the  inheritance,  and  renoun- 

^'^g  it,  it  might  easily  fall  out  that  a  testamentary  heir  might  re- 

^^Unce  a  succession,  which  the  .apparent  charges  might  render 

■  F.  f  34,  Inst,  de  Iffjat. 


■aspicjous,  althoDgb  the  goodft  of  the  suc<^ession  might  be  men 
than  the  charges;  and  it  was  in  that  time  that  this  law  was  ntal 
Jished.  But  after  the  invention  of  the  benefit  of  an  invrntoi^r. 
oannot  well  be  supposed  that  tiiia  case  should  happen,  that  a  m 
oe»>ion,  in  whleh  there  may  remain  goods  to  the  heir  or  eteealc 
Bhould  bo  abandoned.  And  in  fine,  although  it  sfaoold  happt 
that  n  t^tam^titnry  heir  t'honld  renounce  a  snccrssion,  of  whh 
the  good»  are  sulficient  to  deitr  all  the  charges,  and  to  pay  < 
either  the  whole  le^cies  or  a  part  of  them,  it  dues  not  serm  bl  1 
jast,  nor  agreeable  to  our  usage,  that  the  legatees  should  la 
thoir  lcgncic»  Vn-cause  the  heir  or  execntor  would  not  accept  of  U 
iolieritance.  For  aa  this  rule  of  the  Roman  law,  which  atUH 
tbe  legncies  when  he  that  i«  iastitoted  heir  or  executor  ab<uido< 
Hbe  Rucceaaion,  has  had  for  its  foundation  only  these  niceti 
vhich  wc  have  just  now  explained  :  so.  likewise,  it  may  be  CO 
aidefiN)  us  ft  pore  ninet>-,  and  may  be  said  to  be  contraiy  to  t1 
first  and  most  essential  principle  of  the  Roman  law  itself  in  t 
matter  of  testaments,  which  is,  thai  the  will  of  the  testator  OD^ 
to  serve  as  a  law,  aa  has  been  remarked  in  it^  proper  place ;  *  tin 
lhi«  n-ill  19  not  limited  to  the  institution  of  an  heir  or  execrate 
bat  reape«4s  likewise  the  legacies  and  sometimes  legacies  that « 
tnnn^  favorable  than  the  institution  itMrIf,  and  which  tlte  texlitt 
will  have  aeqaiited  independently  of  the  will  of  his  heir  oreiM 
ntw,  and  even  against  his  will  if  he  should  oppose  it. 

3140.  It  may  be  said  finiber,  that  it  is  contrary  to  eqm^  t 
make  bequests,  that  are  jnst  and  reasonable,  to  depend  on  ft 
whimsical  humor  of  an  heir  or  execotiv;  and  to  make  legataf 
lose  the  recompenses  of  their  services  and  oU>er  good  deedi,o 
which  may  depend  the  subustenee  of  their  families ;  and  thut  ft 
no  other  reason  but  that  of  a  bare  nicety,  whic^  can  be  (rf  no  ai 
vantage  to  any  person  besdes  tbe  heir  at  Uw,  who  could  not  e 
pect  tbe  SQcoession  bat  with  tbe  condition  of  acquitting  tbe  Iq 
acies,  if  be  had  been  called  to  it  by  tbe  testament,  and  who^  m 
being  called  to  succeed  by  tbe  testament,  ought  to  content  bin 
srif  widi  taking  the  place  of  him  that  is  in&titated  by  tbe  teal 
ment,  with  the  charges  wiudi  the  testator  had  imposed  npOQ  Ui 
So  that  we  might  in  this  case,  more  than  in  any  otba,  pal  : 
practice  tbe  sentiment  of  tbe  most  learned  commentates,  wlio  W 

^  Sm  d«  •»««  mkli  rf  ^  fa*  Mctka  (f  Aii  ddc^  Md  Aa  iftk  Mttds  (f  da  I 
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baTe  the  codicillaTy  clause  to  be  supplied  in  every  testament,  as 
has  been  said  in  the  fourth  section ;  which  would  have  this  effect, 
that  this  heir  at  law  would  be  obliged  to  acquit  the  legacies  in  de* 
&alt  of  him  that  is  instituted  heir  or  executor  by  the  testament ; 
and  that  although  he  were  heir  by  another  title  than  the  testa- 
ment, yet  he  ought  not  to  have  the  benefit  of  the  succession  with- 
out acquitting  the  charges  of  it,  according  to  these  words  of  one 
of  the  laws  concerning  this  matter,  Quocunqite  enim  modo  hceredi" 
UiUm  lucrifactums  quis  sit,  legata  prcestabit.  L.  1,  §  9,  inf.  D.  si  quis 
on.  caus.  test  For  although  these  words  do  not  precisely  relate 
to  the  case  in  question,  yet  the  sense  and  meaning  of  them  is  ap- 
plicable to  it 

3141.  Although  all  these  considerations  seem  sufficient  to  make 

the  legacies  subsist,  when  the  testamentary  heir  renounces  the 

wcoession,  yet  the  validity  of  the  legacies  in  this  case  may  like- 

^^  be  founded  on  another  principle  of  equity,  and  which  is  also 

<rf  the  Roman  law,  that  in  the  cases  where  the  question  is  con- 

^^niing  the  validity  of  an  act,  in  which  are  contained  two  things 

that  have  some  connection  with  one  another,  if  one  of  the  two 

**nnot  subsist,  yet  the  act  is  nevertheless  valid  for  that  which  may 

•nbaist  without  the  other.     Thus,  for  example,  when  by  one  and 

^  same  act  two  persons  have  bound  themselves  as  sureties  for 

•'^^ther,  if  one  of  the  said  persons  could  not  bind  himself,  as  if  it 

^'as  either  a  minor  or  a  woman,  who  by  the  Roman  law  could 

^}^  oblige  herself  for  other  persons,  the  act  which  would  be  null 

^^^^  respect  to  the  said  woman  or  minor  would  subsist  for  the 

^*her,  who  would  remain  obliged  solely  for  the  whole  debt.*^     It  is 

^^^y  the  acts  of  which  no  one  part  can  subsist  but  by  the  validity 

®'  the  whole  together,  that  are  annulled  in  the  whole  by  the  nul- 

'y  of  any  part ;  as  if,  two  arbitrators  being  named  by  a  compro- 

'^^^i  one  of  them  either  could  not  or  would  not  accept  thereof, 

/|^  nomination  would  be  altogether  fruitless  with  respect  to  them 

^^h  ;  for  one  of  them  cannot  judge  without  the  other;**  so  that 

^  nomination  of  one  alone  would  subsist  to  no  purpose.     But 

^^n  in  the  cases  which  relate  to  only  one  thing,  which  can  admit 

no  division,  the  laws  suppose  a  division  therein,  in  order  to 

.   ^kc  the  acts  subsist  so  far  as  is  possible.    For  it  is  the  spirit  and 

^^ntion  of  the  laws  to  give  to  all  sorts  of  acts  all  the  cfl'ect  that 

^^y  can  reasonably  have.     Thus  we  see,  even  in  the  Roman  law, 

*   t,.  48,  D.  defiUi;  —  /.  8,  C  (ui  xftiai.  Vel.  ^  L.l.S  1,  D.  de  recepi. 
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that  Justinian  having  dispensed  with  the  registering  of  donations 
that  should  be  under  a  sum  which  he  had  regulated,  he  ordained 
that  the  donations  exceeding  the  said  sum,  which  were  not  regis- 
tered, and  which  for  want  of  being  registered  ought  to  be  «"^  ^^ 
should  subsist  for  the  sum  that  might  be  given  without  being  reg- 
istered.    So  that  that  donation  was  partly  null,  and  partly  had  i 
eflect*     Thus,  by  our  usage,  a  donation  of  all  one's  goods,  presei^^^ 
and  to  come,  may  be  divided  by  the  donee,  who  may  restrain  it 
the  goods  which  the  donor  had  at  the  time  of  the  donation,  as  h 
been  remarked  on  the  sixth  article  of  the  thirteenth  section  of 
ami  KrecHtors  in  general. 

3142.  It  is  from  these  principles  that  the  rule  of  the  canon  l^w 
has  been  taken,  which  says,  that  that  which  may  be  valid  ou^t 
not  to  be  annulled  because  of  its  connection  with  that  which  is 
invalid :    Uiiie  non  debet  per  inuiiie  viiiari.     C.2n  de  reg.jur.  m  6L 
Which  is  to  be  understood  ojf  the  cases  where  this  connectioD  is 
not  such  that  one  of  the  two  things  cannot  subsist  without  the 
other.     Thus  we  may  say,  that,  according  to  the  same  princi|riea» 
it  is  equitable  that  a  testament  which  is  without  effect  as  to  the 
institution  of  an  heir  or  executor  should,  nevertheless,  subsist  mB 
to  the  other  dispositions,  since  they  have  no  necessary  connecdoi^ 
with  the  s;iid  institution,  each  of  them  having  its  cause  in  the  in*^ 
tention  of  the  testator,  which  makes  them  independent  one  o» 
another.     For  as  his  will  is  in  general,  with  respect  to  them  aH 
together*  that  they  should  have  their  effect,  so  his  will  is  in  parties* 
ular«  with  respect  to  every  one  of  them,  that  it  should  be  executed* 
even  althotts:h  the  others  could  not  have  their  effect. 

ol-Uv  r^vMi  :ho  <,ii:;o  subjtv:  we  may  remark  a  decision  of  tb»^ 
Kiujvror  A:i:on:iiu>.  in  a  cause  which  was  argued  before  hiir»  ? 
the  CjUcstivMi  was.  :v>  know  who:her.  a  testator  having  blotted  oc»'^ 
in  l:is  Tcstarr.i :::  ::.e  nair.os  o!*  his  executors,  the  Iciraeies  wit-b 
wiiici;  his  cxc*.  t;:ors  were  chargt\i  in  the  said  testament  ought  "t<^ 
subsist.  The  e:v.;vrvVs  av:\^va:e.  who  was  of  counsel  against  tl»^ 
leci' CCS.  vrt*te:'..:ix:  that  the  said  lecacies  were  escheated,  that  i^ 
ot*  r.o  e::\\:  u^r  the  lec-ittx^s.  a:t.:  th.it  thev  did  belonj?  to  the  eX- 
chivuer,  avwrviir.i:  to  the  h\\v  which  was  then  in  beinsr:'  and  b^ 
o,uo:c\i  :he  ru.e.  that.  :*or  wa::t  or"  a  testa:uentar\-  heir,  all  the  dispo 


•   :     <4.    '    :'     ■  ..i.     -     .*f    ':•.■*.  —  »    tr£  .-  :.  1  i     According  to  our  ix<J^ 
...  y...  .  .^.  ^,,^..^   :_.  ._^     ..  ..._.  ..i  -^..  ^._.__^_.  _^..:  ^  i--^-^.>  -^     S«  ±e  dftocnth  article  of 
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ntioiis  of  the  testament  were  null,  Non  potest  ullum  testamentum 
vaiere  quod  hwredem  non  habet.     But  the  emperor,  who,  knowing 
this  rale,  had  said  before  of  himself  that  these  legacies  could  not 
be  valid,  having  ordered  the  partie    and  their  advocates  to  with- 
draw, that  he  might  reflect  at  more  leisure  upon  the  matter,  made 
tbein  be  called  in  again,  and  told  them  that  it  was  just  that  the 
nid  legacies  should  be  confirmed.c(     But  if  it  is  equitable  to  make 
the  legacies  subsist  in  a  case  where  the  testator  seemed  to  annul 
his  testament  by  blotting  out  the  names  of  his  executors,  there  is 
much  more  reason  to  confirm  the  legacies  of  a  testament,  in  which 
the  testator  has  made  no  manner  of  change  or  alteration,  and 
where  nothing  has  happened  but  the  unjust  caprice  of  the  testa- 
mentary heir,  who,  notwithstanding  he  may,  without  aily  injury  to 
himself,  enter  heir  with  the  benefit  of  an  inventory,  takes  a  course 
which  can  be  of  no  use  but  to  destroy  the  legacies,  without  reap- 
ing any  advantage  thereby  himself.     It  is  true,  that  in  the  case  of 
this  law  it  was  the  cause  of  the   exchequer  against  the  legatees, 
•nd  that  this  emperor   preferred  the  interest   of  the  legatees  to 
that  of  the  exchequer ;  but  he  might  have  given  up  the  right  of 
tl^e  exchequer,  without  making  the  legacies  to  subsist,  and  might 
have  left  to  the  heir  at  law  the  whole  inheritance.     Thus,  the  prin- 
^ple  of  equity,  which  was  the  foundation  of  the  emperor's  decis- 
'^H,  might  likewise  very  justly  decide  in  favor  of  the  legatees,  in 
t"^  case  where  their  right  is  called  in  question  only  by  the  deed 
J^*  the  executor,  and  not  by  any  change  of  will  in  the  testator ;  for 
J*^   this  case  the  condition  of  the  legatees  is  more  favorable  than 
^^  that  where  the  testator,  by  blotting  out  the  names  of  his  execu- 
t^TTs,  did  himself  give  a  mortal  wound  to  his  testament 

3144.  It  is  upon  account  of  all  these  considerations,  that  we 

'^^'ve  been  induced  to  be  of  opinion,  that  this  rule  of  the  Roman 

'^'^,  which  annulled  the  legacies  when  the  testamentary  heir  did 

^^^t  enter  to  the  inheritance,  is  not  conformable  to  our  practice ; 

^"liich  might  likewise  be  founded  on  a  rule  of  the  Roman  law, 

^^hich  says  that  the  legacies   belong  to   the  legatees   from  the 

^^oment  of  the  testator's  death,  without  waiting  till  the  testa- 

*^«ntary  heir  accepts  the  inheritance ;  and  that,  if  he  happens  to 

^i^  before  he  takes  upon  him  the  execution  of  the  will,  they  trans- 

^^t  their  right  to  their  legacies  to  their  heirs.**     It  would  seem  to 


'  /^  3,  D.  de  his  qua  in  test.  del.  ind.  iW  inscrib. 
See  the  first  article  of  the  ninth  section  of  Ijegacies, 
VOL.  II  9C| 
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bo  ft  ooHBuqm^ngifl  mttarel  onongv  ndiiiP'HW'''|iifaMipliiy''fksl^' 
the  legatee  has  acquired  his  right  befion  the 
aooepts  of  the  succession,  he  should  not  lose  it  taj  Ui 
tanoe  of  it ;  and  especially  in  our  usage,  whieh  prafi 
natnial  equity  to  niceties.    To  wUeb  niay*lM  a|J(j[dioi  Ifhe 
of  the  tame  law,  which  oontaina  this  deelaioa  of  tte^BBspenv 
toninus  wliich  we  have  just  now^ezplained:!  Ji^v-dhMi 
iiiorem  itiUfpreiiUionem  $eqid  noit  mimm  jmHnt*  'rndf^gmmm 
that  is  to  say,  that  in  doubtful  cases  tiie«dsst  and  t  best  wajii 
follow  that  which  is  most  equitaUe;'"  •;'  :ivjij  c;.    lv.  :t  .i::.i-'  ** 

814&  We  must  in  the  last  place  observe  eonooming  the 
lidity  of  the  legacies  in  the  ch^  where  the  testameBtuy 
renounces "" the  inheritance,  tfai*  by  4h»^iibt 'iidviil  of  U 
ohap.  1,  if  any  one  of  the  heirs^or  taeeutdis^ being ^chnged 
legades,  did  dday  to  acquit  them  Iter  a  wMet-yeai^'bai  was/ 
piiviKl  of  his  right  to  the  inheritanoeiiriiieb  went  tortile 'faeicer 
eontor  substituted  in  his  |dace,  if  there  was  any  ;'aod  In 
him  to  his  coezecotor,  and  in  defhuh  of  exeoutoi%  or 
heirs,  to  the  heirs  at  law;  but  still  with ■  the  ehssge  of 
the  legades.     And  if  there  wa>  nrither  aubsUtate:aflt 
utor,  or  they  would  not  accept  the  inhcritanoe,'  and  tiio 
whose  right  it  was  to  suceeed  in  case  theref  bad  been  iio 
had  likewise  refused,  then  'the  goods  wetrt  to?<tiMi 
would  seem  to  be  veiy  conformabto  4oii<fae/8aflte 
moved  the  lawgivers  to  take  such  a  multitude  of 
having  the  legacies  acquitted,  that  they  should  not  be  •■"T"1M 
the  case  where  the  testamentary  heir  renounces  tiie 
no  more  than  in  the  case  of  this  novel,  where  the  heirs  who 
called  in  default  of  the  executor  that  delays  to  acquit  the  legad 
do  renounce  likewise,  and  where  the  law  uses  all  possible 
to  prevent  the  legacies  from  perishing. 

XX. 

3146.  The  Incapacity  happened  to  the  Testator  amwlt  all 
Dispositions  of  the  Testament,  —  When  the  testament  is  ann 
by  reason  of  a  change  in  the  state  of  the  testator,  which  has 
him  under  an  incapacity  of  having  heirs  or  executors,  as  has 
said  in  the  eleventh  article,  this  testament  will  not  only  be  null 
to  the  institution  of  the  heir  or  executor,  the  testatoor  not  beinf^ 
capable  of  having  any,  but  likewise  as  to  all  the  other  dispositioitf 


»_ 
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of  the  testament,  eveu  the  most  favorable ;  for  fais  incapacity  ren- 
ders them  all  nolL* 

XXL 

3147.  T%e  Testator  map  annul  bis  Testament  by  tearing  or 
'ttztiijg-  f^  -.  If  the  testator  tears  the  original  of  bis  testament,  or  if 
he  razes  or  crosses  the  subscriptions,  or  by  any  other  means  puts 
his  testament  into  such  a  condition,  by  rasures  or  dashes,  that  it 
Appears  that  his  intention  was  to  annul  it ;  it  will  remain  null, 
although  there  has  been  no  other  testament  made.^ 

XXII 

314&  21k€  Blots  and  Dashes  made  by  Chance j  or  against  the  Will 
9f  the   Testator^  do  not  annul  the  Testament.  —  If  the  testament 
had  been  torn  or  blotted  out  by  some  chance,  or  some  impru- 
<ieQce,  or  out  of  malice,  contrary  to  the  intention  of  the  testator, 
uid  the  truth  of  the  said  fact  appeared  to  be  well  proved ;   it 
Vould  nevertheless  have  its  effect,  if  what  remained  entire  of  the 
t^vlament  should  sufficiently  explain  the  dispositions  of  the  testa- 
tor «*    But  if  there  was  any  clause  defaced  in  such  a  manner  that 
it  is  not  possible  to  read  so  much  of  it  as  would  be  necessary  to 
n^SiJ^e  it  to  be  understood,  the  impossibility  of  knowing  justly 
^'^liat  the  testator  had  written  or  caused  to  be  written  therein 
wouki  hinder  the  execution  of  it.* 

XXIIL 

3149.  The  Additions  made  to  eocplain  tlie  Testament  do  not  an- 
•■•iiL — If  after  the  testament  is  entirely  written  and  signed,  and 
^«  witnesses  are  withdrawn,  the  testator  had  a  mind  to  make 
•oine  change  in  it,  he  could  not  do  it  but  by  a  new  disposition 
^*^^e  according  to  form  :  but  if,  without  an  intention  to  alter  any 


^^  •^.  /.  1,  4  9  ;—></./.  1,  f  3.  If  the  notaries  or  witnesses  knew  the  contents  of  the  place 
^^  is  defaced  contrary  to  the  intention  of  the  testator,  and  the  circumstances  should  rcn- 
?^  ^Torable  the  proof  that  their  declaration  might  make,  it  seems  rcasonahle  that  in 
^^  •!—  dieir  testimonj  should  be  received ;  which  would  be  conformable  to  this  last 


^^  when  it  it  aid  that  that  which  is  defaced  vvithout  any  design  of  the  testator,  and 

cannot  be  read,  ought  to  be  execnted.    For  it  cannot  be  executed  unless  it  bo 

BBleM  it  can  be  read,  it  cannot  be  known  but  by  the  declaration  of  the  no- 

who  maj  know  it    And  this  proof  would  have  nothing  in  it  contrary 

■ad  oar  usage. 
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thing  material  in  the  will,  he  had  a  mind  only  to  add  some  words 
to  explain  a  dark  and  equivocal  expression ;   as  if^  having  be- 
queathed a  set  of  horses,  having  more  than  one  set ;  or  a  suit  oi 
hangings,  without  naming  which  suit,  he  having  many;  or  hav 
ing  left  a  legacy  to  a  person  whom  he  had  not  described  dear) 
enough  ;  he  should  explain,  either  in  the  margin,  or  at  the  botto 
of  the  testament,  what  set  of  horses  or  what  suit  of  hangings 
meant  to  give,  or  should  mark  more  precisely  the  qualities  th 
may  distinguish  this  legatee,  additions  of  this  kind,  or  others 
the  like  nature,  would  not  annul  the  testament:  for  they  woiixJcJ 
make  no  alteration  in  the  will  of  the  testator,  and  would  not  con« 
tain  any  new  bequest ;  but  would  only  explain  some  obscurity  i j, 
those  which  he  had  already  made,  and  which  without  this  explica- 
tion would  have  raised  after  his  death  difficulties  how  to  judge,  by 
interpretations   and  reflections   on  the  circumstances,  what  li&cl        |-..i 
been  his  intention.® 


XXIV. 

3150.   We  might  to  judge  of  Rasures  and  Additions  according 
the  Circumstances.  —  In  the  questions  which  concern  the  regard  v^' 
ought  to  have  to  rasures,  dashes,  additions,  or  other  changes  whic^ 
may  happen  in  a  testament,  and  wherein  we  are  to  judge  of  tb  ^ 
effect  they  ought  to  have,  we  must  distinguish  between  what 
done  at  the  time  of  making  the  testament,  and  was  approved 
in  presence  of  the  notary  and  witnesses,  and  what  was  done 
wards,  after  that  the  testament  was  perfected.     In  the  first 
whatever  is  approved  of  in  the  presence  of  the  notary  and  wi' 
nesses  makes  a  part  of  the  testament.     And,  in  the  second 
we  ought  to  distinguish  what  has  been  done  after  making  the  te^** 
tament,  by  the  testator  himself,  whether  it  were  to  explain  wr^'y 
thing  in  tlie  testament,  as  in  the  cases  of  the  foregoing  article, 
through  inadvertency,  or  with  a  design  to  annul  the  testament 
rasures  that  might  have  this  effect,  or  with  other  views,  from  thisat 
which  is  done  by  other  persons,  either  without  any  design,  or  out 
of  malice,  or  to  forge  something  into  the  will.     And  it  is  by  the?=** 
seveml  views,  and  the  foregoing  rules,  that  we  are  to  judge,  ac- 
cording to  the  circumstances,  what  ought  to  be  the  efTect  of  thes-e 
changes.' 

*  il  SI,  4  1,  D,  qm  tatam„fac,  po$i. 
'  £.  IS,  C.  de  tettam. 


\^ 


nr.  I.  ma.  v.]  testaments.  341 

XXV. 

3151.  A  Testament  made  by  Force  is  Null.  —  Seeing  the  testa- 
luent  ought  to  contain  only  the  will  of  the  testator,  which  ought 
to  be  free ;  if  it  were  proved  that  a  testator  had  been  obliged  by 
aome  violence,  or  other  unlawful  way,  to  make  a  testament,  or 
other  dispositions  in  view  of  death,  not  only  would  they  be  null, 
but  the  author  of  this  attempt  would  be  punished  for  it,  as  for  a 
crime,  according  to  the  quality  and  circumstances  of  the  facts 

Bebiarks  on  the  Preceding  Article. 

3152.  We  must  not  confound  with  the  unlawful  ways  spoken 
of   in  this  article  certain  ways  which  a  great  many  persons  make 
nae  of  to  engage  the  testator  to  make  his  will  in  their  favor,  such 
as    services,  good  offices,  caresses,  flatteries,  presents,  the  interpo- 
ations  of  persons  who  cultivate  for  them  the  good  will  of  the  tes- 
ia.tor,  and  engage  him  to  make  some  bequest  in  their  favor :  for 
al^oogh  these  kinds  of  ways  may  be  inconsistent  either  with  de- 
oency  or  good  conscience,  or  even  contrary  to  both,  yet  the  laws 
af   men  have  not  inflicted  any  penalties  on  those  who  practise 
tt&^m.    And  when  these  sorts  of  impressions  have  had  the  success 
to  engage  the  testator  to  make  voluntarily  the  dispositions  he  was 
untreated  to  do,  yet  they  become  his  will ;  and  the  motive  of  the 
^^'^ys  which  have  engaged  him  thereto  does  not  render  them  null ; 
•*nce  it  suffices  that  he  has  made   them  voluntarily  and  freely. 
•^Os,  this  commonplace  of  all  those  who,  complaining  of  the  dispo- 
•*^ons  of  a  testament,  say  that  it  was  put  upon  the  testator  against 
■^  will,  is  only  an  uncertain  and  fruitless  argument,  unless  it  be 
*<^Unded  upon  circumstances  of  some  unlawful  way ;  and  if  the 
'^tament  has  not  been  really  and  truly  suggested,  in  such  a  man- 
^^  that  the  testator  himself  had  not  explained  his  own  inten- 
**^*i«;   but  that,  for  example,  persons  taking  advantage  of  the 
^^^ness  of  a  sick  man  at  his  last  gasp,  had  contrived  a  testament 
^hich  they  presented  to  him,  and,  after  having  read  it  over  to  him, 
^•'^ed  him  whether  he  was  not  willing  to  approve  all  the  clauses 
^  it,  and  he  had  answered.  Yes ;  this  would  be  a  suggestion  really 
^d  truly  unlawful,  and  which,  being  proved,  would  annul  dispo- 
sitions made  after  this  manner.* 

*  L.\^  C.n  qvU  aliq.  test,  profub.  vel  coeg.    See  the  tenth  article  of  the  third  section  of 
"*in  ami  Executors  in  general. 

*  See  Um  twenty-terenth  article  of  this  section,  and  the  eighth  article  of  the  eleventh 
**1iop  of  Tctiamtmtt 
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XXVL 

3153.  The  Testament  is  Null  with  Respect  to  kim  who  foreibly 
hinders  the  Revoking  of  it.  —  We  ought  to  reckon  among  the 
number  of  dispositions  that  ought  to  be  annulled,  that  which 
testator,  being  desirous  to  revoke,  had  been  hindered  from  doing  i1 
by  violence,  or  some  other  unlawful  way,  on  the  part  of  those  whi 
were  to  reap  advantage  from  the  said  dispositions :  for  with 
spect  to  them,  they,  by  rendering  themselves  unworthy  of  the  sav  ^ 
dispositions,  would  render  them  null,  according  to  the  rule  th 
has  been  explained  in  its  placed 

XXVIL 

3154.  The  Dispositions  procured  by  some  Oood  Office  or  Sertna^ 
are  not  Null  —  We  must  not  count  among  the  unlawful  wajrs 
which  may  annul  a  testament,  the  civilities,  the  good  offices,  t^« 
services,  which  one  relation  may  render  to  another,  a  friend  to  his 
iriend,  a  wife  to  her  husband,  or  a  husband  to  his  wife,  in  order  t>o 
deserve,  by  that  means,  some  kindness,  or  to  prevent  the  making o^ 
dispositions  to  their  prejudice,  which  might  be  the  eflfect  of  som^ 
bad  impression  made  upon  the  testator  by  false  reports,  or  oth^^ 
causes,  and  which  they  might  be  desirous  to  remove,  and  to  ii^" 
duce  the  testator  to  have  more  favorable  thoughts  of  them  by 
kinds  of  good  offices.' 


» y  cf 
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SECTION  VI. 


OF    THE    RULES    OF    INTERPRETING     OBSCURITIES,    AMBIGUITIES, 
OTHER    DEFECTS    OF    EXPRESSION    IN    TESTAMENTS. 


3155.  Having  explained  the  nature  and  forms  of  testament: 
and  the  sevenil  causes  which  may  annul  them,  it  is  proper,  in 
next  place,  to  explain  the  niles  tliat  are  necessary  to  give  to  test 
ments  that  do  subsist  their  just  ettect,  by  the  interpretation  of  t 
clauses  which  may  give  occasion  to  any  difficulty  or  doubt,  eitlm 
as  to  what  may  concern  the  institution  of  the  heir  or  executor, 
the  other  dispositions. 

3156.  The  difficulties  which  may  demand  some  interpretation 


^  See  the  tenth  article  of  the  third  section  of  Tettammts. 

^  -*  t       aUq.  tai.  pnhib.  vH  coeg.; — /.  uU.  C.  tod.    See  the  remark  on  (^ 
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in  testaments  are  of  two  sorts.     One  is  of  those  which  arise  from 
some  obscority,  from  some  ambiguity,  or  some  other  defect  of  ex- 
pression ;  and  the  other  is  of  those  which  may  proceed  from  some- 
thing else  than  a  defect  of  expression,  and  which  render  it  neces- 
sary to  find  oat  the  intention  of  the  testator  by  some  other  ways 
thajn  by  the  knowledge  of  the  sense  of  the  words.     The  difficul- 
ties of  the  first  kind  shall  be  the  subject-matter  of  this  section ; 
aod  those  of  the  second  shall  be  explained  in  the  following  section. 
3157.  We  may  apply  to  these  two  sorts  of  difficulties  some  of 
the  rules  which  relate  to  the  interpretation  of  covenants,  and  like- 
w^ise  some  of   those  which  concern  the  interpretation  of  laws. 
Ajnd  it  will  be  easy  to  discover  which  of  those  rules  may  be  ap- 
plied here  by  the  bare  reading  of  the  second  section  of  CovenanlSy 
UEid  of  the  second  section  of  the  Rules  of  Law.    All  the  rules  ex- 
plfluned  in  this  and  the  following  section  are  to  be  understood,  not 
cmly  of  testaments,  but  of  all  dispositions  made  in  prospect  of 
dneathi  although  there  is  mention  made  only  of  testaments. 

Art.  L 

3158.  T%ree  Sorts  of  Expressions.  —  There  are  three  sorts  of 
c^cpressions  to  be  distinguished  in  testaments.  The  first  is  of  those 
that  are  perfectly  clear ;  the  second,  of  those  that  are  so  obscure 
that  it  is  impossible  to  give  them  any  meaning ;  and  the  third  is 
^^  those  in  which  there  is  some  obscurity,  some  ambiguity,  or 
*^nie  other  defect,  that  may  render  the  sense  of  them  uncertain. 
'^^d  each  of  these  kinds  of  expressions  hath  its  proper  rules, 
^luch  shall  be  explained  in  this  section.* 

IL 

3159.  —  First  Sort  of  Expressions,  those  thai  are  Clear.  —  The 
^^preasions  which  are  perfectly  clear  do  not  admit  of  any  interpre- 
tation to  make  their  sense  known,  since  their  clearness  makes  it 
^^'^ent  enough.  And  if  the  disposition  of  the  testator  appears  to 
^  dearly  and  distinctly  explained  thereby,  we  ought  to  keep  to 
^«^  sense  that  appears  by  the  expression.*^ 

IIL 

3160.  Second  Sort  of  Expressions,  those  that  have  no  Meaning' 

^  See  dM  following  aiticlefl. 

^£^15, 4  l.D.ifei^.  S;^/.3,  tfi/  C.delib.pnEUr.vdexhatred.    Seethe  fii^nth  ar- 
^Mi^  and  te  latt  artkle. 
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«<  oBL-^Tbe  ezpreasioiis  whidi  caaaot  1im«  ioj 
jected  as  if  they  had  not  been  itiittoni  and  dd 
otben  fiom  having  their  eflbot* 


:  i»  .i.r 

■  ^1 1  -I 


IV. 

3161.  T%ird  Sort  of  Expn$9km9^  Iftottf  wMel  «n»  OJanrfc 
The  expresaionB  in  which  there  is  some  ofasonrity,  some 
gnitjr,  some  double  meanings  or  otheor  defeeti  wfaidi  may 
their  sense  uncertain,  ongfat  to  be  infeeipnted  by  tiw  inlea 
fiiUow.^ 

V. 

S16S.  The  FbrU  Bmie  of  tho  iUerpnUilbm  of  Tutmmmi 
WtUrftke  Tutaior.^^ooa  the  kw  pennits  testa 
of  thidr  goods  by  a  testament,  it  fioUowa  that  the  w 
tor  hdds  therein  the  place  of  a  Jaw.*    Thos,  the  first  mle  0t  aH 
teipretation  of  testaments  is,  that  the  diflkdtiea  in  tlieaa  oagbt 
be  explained  by  the  said  will  of  the  testator,  as  far  aa  it 
known  from  the  whole  temv  of  tiie  testament,  and  tin 
proofs  that  may  be  had  of  it,  and  that  it  is  just  a 
and  has  nothing  contrary  to  law  or  good  manners/ 
this  first  rale  that  all  the  others  which  conoeni  tha 
of  testaments  are  reduced;'  as  will  appear  tfaroqghoot 
this  section,  and  in  the  fdlowing. 


L-i 


a. 


VL 

3163.  The  Umertainty  of  the  Ezpressum  is  grjrfgfairf  If  lis 

tention  of  the  Testator.  —  If  there  is  in  a  testament  any  amlngnit]^^ 
oi  other  defect  of  expression,  which  may  have  a  meaning  differena'^ 
from  the  will  of  the  testator,  which  is  otherwise  well  known, 
oaght  to  prefer  the  intention  of  the  testator  to  that  other 


*  L.%D.dehis  qua  pro  now  taripL 
^  See  the  articles  which  follow. 

*  See  the  first  and  serenth  artidea  of  tiie  firsl  leetioD. 
'  £.  1,  Z).  ^1  tett.Jac.  pou. ;  — /.  15,  Z>.  dif  eomdit,  vutit. 
t  L.b.D.deneceti.werv.kcntd.uuiU.    There  is  Uiis  difference  between  corenaata  aad 

taments,  as  to  the  manner  of  interpreting  them ;  that  in  covenants  we  most  oonaidsr  ^U^ 
ferentlj  either  the  common  will  of  those  who  treat  together,  or  the  bare  will  of  one  aT 
two,  without  regard  to  the  will  of  the  other,  according  to  the  priocipka  whWi  have 
explained  in  the  second  section  of  covenants.   Bat  in  testaments,  where  the  testator  akB* 
explains  his  will,  that  will  alone  is  always  the  onlj  nUc.    See  the  tftxti  dted  on  thi  M'^ 
enth  article  of  the  first  section. 
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u,  for  example,  if  he  who  had  a  mind  to  institate  an  heir  or 
ntor  contents  himself  with  naming  him  by  his  surname,  with- 
adding  either  his  quality,  or  other  circumstances  which  may 
ngoish  him  from  other  persons  that  have  the  same  name,  it  is 
he  ties  of  friendship  or  relation  that  the  testator  may  have  had 
one  of  the  two  or  more  of  the  same  name,  that  we  are  to 
e  which  of  them  he  intended  to  name  for  his  heir  or  executor. 
B,  for  another  example,  if  the  testator  had  erred  in  the  name 
b  executor,  caUing  him  James  instead  of  John,  and  there 
another  person  of  the  same  name  and  surname  which  the  tes- 
had  made  use  of,  but  to  whom  the  qualities  which  he  had 
idered  in  the  choice  of  his  executor  could  not  agree ;  the  same 
mstances  of  friendship,  kindred,  or  others,  which  might  serve 
Btingoish  the  person  whom  the  testator  had  in  his  mind  for 
xecator,  would  make  him  to  be  preferred  to  the  person  who 
named  only  by  mistake,  contrary  to  the  intention  of  the  said 
tor.  And  it  would  be  the  same  thing  in  a  mistake  of  the  like 
re  conoerning  any  of  the  legatees.^ 

VIL 

.64^  A  False  Description  does  no  Prejudice  to  a  Bequest  that  is 
nfise  sufficiently  Clear.  —  If  the  testator,  having  suflSciently 
ained  himself,  either  as  to  the  person  of  his  executor  or  of  a 
tee,  or  as  to  the  thing  bequeathed,  had  added,  the  better  to 
ify  either  the  person  or  the  things,  some  quality  or  other  mark 
'h  should  appear  to  be  false ;  as  if,  having  named  the  executor  or 
tee,  he  had  added  these  words,  who  is  son  of  such  a  one,  or  of 
a  country ;  or  that,  having  devised  some  land  or  tenement,  de- 
ed by  its  name  or  by  its  situation,  or  otherwise,  he  had  added, 
ie  had  bought  the  said  land  or  tenement  of  such  a  person;  all 
t  additions,  although  they  should  be  found  to  be  false,  would 
3  no  alteration  in  the  dispositions,  which  otherwise  are  clear 
gh.  For  if  the  persons  or  things  are  sufficiently  described  by 
irst  expression,  what  is  added  to  describe  them  more  plainly, 
{  superfluous,  will  only  be  a  mistake  which  can  do  no  prej- 


M,  butiL  de  Ugat.  ;  —  l  4,  C.  ds  taUim,;-~l  17,  S\,D.de  condit.  el  demonttr.    See 
entj-tizth  article  of  the  second  section. 

75,  \\fD.deUg.\ ;  — /.  76,  4  3,  Z>.  cfc  leg.  2;  —  /.  48,  §  tdt.  D.  de  hand,  instit.  ;— 
!iM(.  de  legat.; — /.  17,  D.de  condit.  et  demonttr.; — /.  10,  D.  de  aur,  arg.  See  the 
"tide,  tad  the  eleventh  article  of  the  eighth  section. 
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VIIL 

3165.  The  Obscurities  and  AmbiguUies  are  explained  by  ike  (£%x 
cumstances.  —  If  there  are  in  a  testament  any  expressions  whi^|| 
are  not  determined  to  a  certain  meaning  by  the  natural  signifies, 
tion  of  the  words,  and  that  there  is  in  them  some  obscority,  some 
ambiguity,  or  other  defect,  which  makes  it  uncertain  what  it  was 
the  testator  had  a  mind  to  express ;  these  sorts  of  expressions  will 
be  interpreted  by  the  proofs  that  may  be  gathered  of  his  will  fiom 
the  different  circumstances  that  may  serve  to  that  end,  and  from 
discerning  the  effect  of  these  circumstances  by  the  use  of  the  rales 
that  follow.* 

IX. 

3166.  Interpretation  of  a  Legacy  that  has  Relation  to  two  TliiMg'S'% 
and  must  be  fixed  to  one,  —  If  the  testator  express  himself  is^ 
a  legacy  in  such  a  manner  that  his  expression  seems  to  have 
lation  to  two  things,  one  of  which  alone  he  has  in  view,  and  te.^ 
has  not  sufficiently  determined  which  of  the  two  he  has  a  mind 
bequeath,  we  shall  judge  of  his  intention  by  the  ciicumstano^^ 
which  may  give  any  light  thereto.  Thus,  for  example,  if  a  tert^*-* 
tor,  who  had  two  pictures,  one  of  a  St  John  by  Raphael,  the  othc^^ 
of  a  battle  by  Rubens,  having  only  these  two  pieces  of  the  nA^ 
two  painters,  had  bequeathed  his  battle  of  Raphael,  the  expres8i(^^ 
of  the  name  of  the  painter  would  mark  the  St.  John,  and  that  ^^^ 
the  history  of  the  picture  would  point  out  the  battle.  Thus,  tlii^ 
expression  would  have  some  relation  to  both  the  pictures ;  and  i^ 
would  seem  that  the  legatee  might  demand  a  picture  of  Ra- 
phael's. But  because  the  history  of  the  picture  of  the  battle  woimU 
denote  it  more  sensibly  than  the  name  of  Raphael  would  cJo 
that  of  the  St.  John,  and  these  pictures  would  be  more  distin- 
guished by  their  subjects,  which  are  so  different,  than  by  the  dif- 
ferent names  and  merits  of  the  painters,  the  legatee  would  ha-vc 
the  battle,  although  it  were  of  another  hand  than  of  Raphael." 

Remarks  on  the  Preceding  Article. 

3167.  If  we  suppose,  for  another  example,  that  a  testator,  who 
had  a  black  Spanish  horse  and  a  white  Barbary  horse,  had  !>«• 
qucathed  his  white   Spanish  horse,  would  the  legatee  have    the 

^  L.  24,  D.  de  reb.  dub.; — /.  3,  D.  eod.    Sec  the  following  articles. 
"  L.pawU.  D.  d€  rtb.  dtdt. 
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Spanish  horse  or  the  barb  ?    The  kind  would  denote  the  Spanish 
horse,  and  the  color  the  barb ;  which  might  be  a  foundation  for 
two  opposite  interpretations.     For  if  the  testator  was  ignorant  of 
tile  difference  between  a  barb  and  a  Spanish  horse,  it  might  be 
presumed  that  it  was  the  barb  which  he  had  bequeathed,  having 
distinguished  him  by  the  color,  which  he  could  not  but  know. 
Bat  if  we  suppose  that  the  testator  knew  perfectly  weU  the  differ- 
ence between  a  Spanish  horse  and  a  barb,  will  not  his  making 
mention  of  the  Spanish  horse  induce  us  to  think  that  he  did  not 
err  in  the  kind,  and  that  he  had  really  a  mind  to  give  a  Spanish 
horse ;  and  that  thus  the  error  being  only  in  the  color,  and  not  in 
the  kind,  it  would  be  a  mistake  either  of  the  person  who  wrote  the 
testament,  or  of  the  testator  himself,  who,  by  having  added  the 
eolor,  had  rendered  his  expression  uncertain  ?     Or  will  it  be  said, 
that,  the  color  making  a  greater  distinction  than  the  kind,  the  tes- 
tator bath  bequeathed  the  barb  ?    Or,  lastly,  will  one  choose  rather 
to  decide  the  doubt  in  favor  of  the  executor,  and  give  him  his 
Aoioe,  by  the  rule  explained  in  the  sixth  and  following  articles  of 
the  seventh  section ;  or  in  favor  of  the  legatee,  and  give  him  the 
choice,  pursuant  to  the  rule  explained  in  the  tenth  and  following 
utides  of  the  same  section  ?     Which  would  depend  on  the  cir- 
cumstances which  might  make  the  presumption  to  be  in  favor  of 
ti»e  legatee ;  for  if  the  circumstances  did   not  decide  it  for  him, 
^  if  the  question  were  in  an  equal  balance,  and  really  doubtful, 
it  would  be  the  heir  or  executor  that  ought  to  have  the  choice. 

X. 

3168.  A  MUiake  in  the  Name  of  the  Thing  bequeathed  does  no 

•™^  to  the  Legacy,  —  If  ho  who  has  a  mind  to  devise  some  land 

*  tenement  errs  in  the  name,  whether  it  be  through  forgetfulness, 

W  because  he  had  a  design  to  change  the  name  thereof,  or  through 

**oc  mistake,  and  gives  to  the  said  land  or  tenement  the  name  of 

•oiie  other,  but  so  as  that  this  mistake  appears  otherwise  by  the 

^^"^^^^''^stances,  and  that  his  will  be  sufficiently  known,  the  legacy 

*^  have  its  effect  for  the  land  or  tenement  which  he  had  a  mind 

P^^i  although  he  has  mistaken  its  true  name.° 

XL 

^S.  The  Words  which  arc  necessary  to  make  the  Sense  perfect^ 
^^  ^c  supplied,  —  If  it  happens  that  through  some  forgetfulness  or 

"  L.  At  D.  cU  Uyat,  1. 
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mistake,  whether  it  be  of  the  testator  himself^  if  he  writes  his  ow 
testament,  or  of  the  person  whom  he  employs  to  write  it,  there 
wanting  in  some  expressions  necessary  words,  so  that  it  cann^^ 
have  any  meaning  without  adding  them,  and  that  by  such  adiij. 
tion  the  sense  is  perfect,  this  omission  will  be  supplied  by  suppos. 
ing  the  words  that  are  wanting  to  be  there  inserted.    Thus,  for  in. 
stance,  if  a  testator  had  said,  I  institute  such  a  one^  without  addiug 
the  word  heir  or  executor j  it  would  be  supplied.     Thus,  in  a  leg- 
acy, where  it  should  be  said  only,  to  such  a  one  the  sum  of  so  muci, 
it  would  be  reasonable  to  suppose  the  words,  I  give  and  bequeath. 
Thus,  in  all  sorts  of  imperfect  expressions,  where  one  may  judge 
by  the  expression  itself,  or  by  the  sequel  of  the  testament,  what 
are  the  words  omitted,  which  would  naturally  make  up  the  sense 
which  the  testator  had  in  his  mind,  it  would  be  just  to  supply 
them.** 

XII. 

3170.  Example  of  a  Conjecture  for  discovering  the  Uncertain  10^" 
tention  of  the  Testator.  —  If  the  expression  is  defective,  not  because 
of  the  omission  of  a  word  that  is  necessary  to  be  supplied  f«oY 
making  the  sense  perfect,  as  in  the  case  of  the  foregoing  article 
but  because  of  some  uncertainty,  or  obscurity,  that  could  not  t>^ 
cleared  up  by  any  other  expression  in  the  testament;  and  the  ex- 
planation thereof  should  depend  on  the  knowledge  of  the  inteK^^' 
tion  of  the  testator,  which  he  had  not  sufficiently  made  known ;    ^^ 
would  be  necessary  in  this  case  to  have  recourse  to  the  otb^'' 
proofs  or  presumptions  which  might  discover  the  said  intentio**- 
Thus,  for  example,  if  a  testator  had  left  to  one  person  a  yearly 
pension,  without  explaining  the  sum ;  as  it  would  be  certain,  o 
one  side,  that  this  legacy  ought  to  subsist,  and  uncertain,  on  tli 
other,  to  what  sum  the  testator  had  a  mind  to  fix  it,  it  would 
necessary  to  regulate  this  pension  in  the  manner  that  it  might 
reasonable  to  suppose  the  testator  would  regulate  it  himself,  if  H^ 
were  alive.     Which  would  depend  on  the  circumstances  of  thi^ 
quality  of  the  testator,  and  largeness  of  his  estate ;  on  the  qualit:^' 
of  the  legatee,  and  greatness  of  his  wants;  on  the  quality  of  ti»^ 
heirs  or  executors,  whether  they  were  descendants  or  ascendants  t^ 
the  testator,  or  collateral  relations,  or  nothing  of  kin  to  him;  a/i<^ 
if  they  were  children,  in  what  number  they  were.     But  if  this  teS" 

°  /:.  f>7,  §  9,  D.  de  legat.  2 ;  — /.  10,  C  de  fidaoom.;'~l  1,  §  pcnuU.  D.  dt  haaxd.  vtstH-i 
—  /.  7,  C.  de  test.     See  Uie  following  articles. 
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SOT  was  wont  to  give  every  year  to  the  said  legatee  something 
hiti  maintenance,  or  alimony,  the  legacy  might  be  regulated  on 
I  same  foot  with  what  the  testator  was  wont  to  give  him  in  his 
stimeJ' 

XIIL 

1171.  Another  Example  of  the  Interpretation  of  a  Defective  Ex* 
rssion.  —  We  may  add,  for  another  example  of  a  defective  ex- 
^8sion,  which  it  would  be  necessary  to  interpret  by  the  intention 
"the  testator,  a  legacy  left  in  these  terms :  /  give  and  bequeath 
!W>  such  a  one  the  sum  of  so  much  until  she  is  married^  without 
tntioning  that  this  sum  should  be  paid  her  every  year  to  the 
me  of  her  marriage;  which  would  give  rise  to  the  question, 
aether  it  would  not  be  only  a  legacy  of  this  sum  to  be  paid  once 
*  all,  at  whether  it  would  be  an  annual  legacy  to  the  time  of  the 
urriage.  And  it  is  this  last  sense  that  these  words  ought  to 
^e,  wUU  she  is  married ;  for  they  ought  to  have  their  meaning 
.d  their  effect,  and  they  can  have  no  other :  so  that  these  last 
cxds  prove  that  the  testator,  who  has  made  use  of  this  expression, 
kd  a  mind  that  this  sum  should  be  paid  every  year,  until  the 
aniage  of  this  legatee,**  unless  there  were  particular  circum- 
ajices  in  the  case,  and  such  as  might  require  that  another  inter- 
''ctation  should  be  given  to  the  words. 

XIV. 

3172.  The  Legacy  of  a  House  takes  in  the  Garden^  which  is  a 
^^  of  it.  —  If  a  testator  who  had  a  house  buys  a  garden  that  is 
'joining  to  it,  and  afterwards  devises  the  said  house,  without 
*king  mention  of  the  garden,  it  will  be  judged  by  the  circum- 
^Hces  whether  the  garden  ought  to  be  comprehended  under  the 
»^cy,  or  whether  it  ought  not :  for  if  the  testator  had  bought  this 
fden  to  join  it  to  another  house  than  that  which  he  had  devised 

liis  will,  or  to  build  a  separate  house  upon  it,  or  for  any  other 
-   than  that  of  accommodating  the  house  devised,  it  might  not 

comprehended  in  the  legacy.  But  if  the  testator  had  bought 
^  garden  only  for  the  conveniency  of  the  said  house,  and  to 
Uce  it  more  healthy  and  more  agreeable,  and  having  made 
[Passage  from  the  house  to  the  garden,  he  had  looked  upon  it  as 


^  L.  14,  D.  <&  earn.  Ug.    See  the  twelfth  article  of  the  fifUi  section  of  Legadet, 
^  L.  17,  D.  de  ann.  leg. 
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one  of  its  dependencies,  the  legatee  wonld  have  the  garden,  to. 
gether  with  the  house.'     For  the  testator  would  have  made  0/ 
these  two  distinct  things  only  one  messuage  contained  under  the 
name  of  the  house  devised.     And  it  is  likewise  the  usual  custom 
to  understand  by  a  house,  not  barely  that  which  is  designed  for 
lodging,  but  likewise  the  courts,  the  stables,  the  garden,  and  the 
other  dependencies  and  conveniencies  that  happen  to  be  joined 
to  it.* 

XV. 

3173.  That  which  is  evident  from  the  Terms  is  not  interpreUi-^ 
— -  If  a  testator,  being  ignorant  of  the  true  use  of  the  words,  had. 
left  a  legacy  in  terms  which  he  believed  did  comprehend  certaiB^ 
things  that  he  had  a  mind  to  bequeath,  but  which  the  natwaJi. 
meaning  of  the  said   terms  would   not  comprehend,  and  ther^ 
was  nothing  in  the  sequel  of  his  testament  that  discovered  thi  ^ 
intention,  but  the  legatee  pretended  only  to  prove  that  the  ti 
tator  understood  the  said  words  in  the  sense  that  he  had  a  mind  t:* 
give  to  his  legacy,  such  a  proof  would  not  be  received  for  givia 
to  the  expression  of  a  testament  another  meaning  than  that  whirls 
the  words  bear,  being  taken  in  the  sense  they  would  have  in 
common  acceptation  of  them.     Thus,  for  instance,  if  a  testator  d< 
signing  to  give  all  his  movables  to  a  legatee,  had  made  use  of  tl 
word  utensils^  thinking  that  the  said  word  comprehended  them  aJJ* 
this  legacy  would  be  restrained  to  the  movables  that  are  commoaly 
comprehended  under  this  name.     For  although  it  is  true  that  tlio 
intention  ought  to  be  preferred  to  the  expression,  yet  that  is  only 
when  the  sequel  of  the  testament  discovers  clearly  the  said  inten- 
tion ;  but  not  in  cases  where  there  is  no  doubt  to  be  made  of  the 
meaning  of  the  expression  :  for  in  that  case  the  only  presumption 
that  can  be  admitted  is,  that  the  testator  has  said  what  he  had  a 
mind  to  say,  and  that  he  had  no  mind  to  say  what  he  has  not  said.* 

XVI. 

3174.  The  Word  Children  is  understood  only  of  those  that  are 
laicfully  begotten,  —  It  follows   from   the   rule   explained  in  the 

«■  L.  9,  §  5,  D.  de  leg.  3.  See  the  fifth  article,  and  the  eighth  article  of  the  fourth  wcdon 
of  Legacies.  \ 

*  L.  7,  §  2,  D.  de  suppellcct.  leg.     See  the  following  article. 

I  L.  69,  D.  de  leg.Sy—l.  4,  D.deleg.l ;--/.  7,  f  2,  D.  detuppeU.  leg.j—d.  \  inf.  S^ 
the  second  article.  * 
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ceding  article,  that  the  expressions  ought  to  be  taken  in  the 
Lse  which  common  usage  gives  to  the  words."  Which  is  not  to 
always  understood  of  the  general  and  indefinite  sense  that  all 
wis  may  have ;  but  of  the  sense  which  has  relation  to  the  sub- 
b-matter  of  the  expression  of  the  testator ;  and  to  the  intention 
ich  he  may  have  had.  Thus,  for  example,  the  word  son  in- 
initely  and  in  general  comprehends  a  bastard  and  a  son  lawfully 
^tten;  but  if  a  testator  who  had  children  lawfully  begotten, 
ring  likewise  a  bastard,  had  made  some  dispositions  in  which 
had  named  his  children,  or  his  sons  without  distinction,  either 
titating  them  his  executors,  or  leaving  them  some  legacy;  or 
a  testator  who  had  no  children  of  his  own  had  named  for  his 
acators  the  children  of  another  person,  or  had  given  them  any 
;acy,  thb  naming  of  sons,  or  children,  which  may  be  applied  to 
Btardsy  would  not  comprehend  them.'  For  besides  that  we 
ght  not  to  presume  that  this  was  the  intention  of  the  said  tes- 
jotSj  the  names  of  sons  and  children  are  not  applied  to  bastards 
the  indefinite  expressions,  but  when  they  are  certainly  compre- 
nded  under  the  subject-matter  of  the  expression.  And  this  case 
ing  excepted,  the  indefinite  signification  of  the  words  sons  and 
iUren  do  not  agree  to  them,  except  when  the  words  are  qualified 
Lth  the  addition  of  bastards  to  distinguish  them. 

XVII. 

3175.  The  Regard  that  ought  to  be  had  to  the  Destination  of  the 
*eslator.  —  If  in  the  expression  of  things  bequeathed  either  to  the 
UTS  or  executors,  or  to  the  legatees,  there  were  any  uncertainty 
» to  what  ought  to  be  comprehended  under  it,  and  what  ought  to 
'  excepted  from  it,  it  would  be  necessary  to  regulate  the  extent, 
ul  to  fix  the  bounds  thereof,  according  as  we  might  be  able  to 
dge  what  the  testator  himself  comprehended  under  it,  if  his  in- 
ntion  appeared  either  by  some  destination  that  he  had  made  of 
c  things  bequeathed,  or  by  some  other  way.  Thus,  for  example, 
a  merchant  who  carried  on  different  commerces  in  several  prov- 
ces,  and  had  divers  warehouses  for  selling  his  goods,  as  at  Rouen 
d  Bourdcaux,  and  in  other  towns,  had  left  in  his  testament  to 
®  of  his  heirs  or  executors,  or  to  a  legatee,  all  the  stock  of  his 
^  at  Rouen,  and  to  another  all  the  stock  of  his  trade  at  Bour- 

^-  7,  \  S,  D.  de  Bupp^i.  leg. 

5^iUiun  earn  dcfinimas  qui  ex  viro  et  nxore  ejus  nascitor.    L.  6,  D.  de  ttatu  horn,  Justi 

^      L.  5,  inf.  D.  de  injuM  voc. 
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deaux,  and  th«e  should  happen  to  bn  at  Bnardeaux  at  the  tim^ 
of  Ilia  (li-adi  KRTchaiKliae  which   he  had  bought  fur  Roiirn,  wbcr^ 
iird  to  sell  it;  thi_'  said  goods  would  belong  to  bim  w')^^ 
\viis  to  have  the  stot^  of  the  trade  at    Rouen :  for  alUiongfa  ttw 
goods,  being  at  Bourdcaux  at  the  time  of  the  testator's  dcatji 
might  seem  to  he  part  of  the  stock  at  Bourdeaux,  yet  thr  lr«t«. 
tor,  by  having  destined  them  for  the  stock  of  his  trade  at  Roooo, 
has  made  them  part  of  that  stock,  and  they  would  belong  lo  him 
who  ought  to  have  that  stock.     Thus,  in  tlie  same  manner,  if  th«t? 
were  other  goods  bought  at  Rouen  to  be  transported  to  Bmir- 
dcaux,  they  would  belong  to  him  who  was  to  have  that  stock  al 
Bourdeaux.    And  if,  the  goods  not  being  as  yet  bought,  the  moopy 
designed  for  buj-ing  them  were  sent,  and  were  stili  extuiit,  riltie-r 
in  specie  or  bills  of  exchange,  this  money,  wherever  it  were,  briaS 
part  of  the  stock  of  the  trade  of  that  place  where  the  goods  »■«"« 
designed  lo  be  sold,  would  belong  to  the  executor  or  legatee  wis' 
ought  to  have  the  said  goods/ 

XVIIL 
3176.  CHher  Examples  of  the  same  Rule.  —  We  may  g>»<,  fc^* 
another  example  of  the  rule  explained  iii  the  foregoing  article,  tl^*  H 
case  where  a  testator  having  devised  a  country-house,  with  U^^ 
movables,  horses,  and  cattle  which  he  used  to  keep  there,  it  shoal ^* 
happen  that  at  the  time  of  the  testator's  death  there  should  be  ^ 
BCt  of  horses  which  he  commonly  used  in  town,  at  the  said  con*"*"* 
try-house,  whether  it  was  because  he  died  suddenly,  or  that  Ht^^ 
had  been  sent  thither  to  be  put  out  to  grass  for  some  time,  or  {ir^*" 
sntne  oilier  reason  ;  for  by  lliia  rule  these  horses  would  not 
compKbended  in  the  said  legacy,  which  ought  to  be 
only  of  the  cattle  and  other  things  deetined  to  be  always  ia 
said  place.  And  for  the  same  reason  this  legacy  wonid 
the  plough-horses  designed  for  the  service  of  the  said  faoiue, 
sbonld  happen  to  be  elsewhere  at  the  time  of  the  testator's 
for  the  different  deetinationB  of  the  testator  would  exfdain  fais 
tention,  and  show  what  should  be  reckoned  to  belong  to  tbe  a 
hoose,  and  what  not*  And  the  chance  which  in  this  case,  aa 
that  of  the  foregoing  article,  makes  that  a  tiiiag  destined  for  c 
place  happens  to  be  in  another,  doea  not  change  its 

J  L.3i;  4.Ha,mpniidp.iii»/.tHpmiik.^iilLD.<klimni.mt.i-—d.  I.  39,    *-  ^ 
D.  de  hand.  iiutU.    Set  tbe  foUoiriDK  Mticle. 
'  L.M,D.da ligaL  Si  —  L€7,  eed.-.  —  l  SB,  Uf.  D.  it  bpot.  I. 
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riiius  for  another  example  of  the  same  rale  explained  in  the  pre- 
ceding article,  if  a  testator,  having  bought  by  one  and  the  same 
eoiEtracty  and  for  one  and  the  same  price,  two  estates  of  different 
bat  which  joined  to  one  another,  and  having  confounded 
two  together  in  his  possession,  by  letting  them  both  to  farm  by 
same  lease,  under  one  of  the  two  names  only,  or  by  inserting 
in  the  same  manner  in  his  book  or  memorandum  of  his 
makes  afterwards  a  devise  in  which  he  names  only  one 
by  the  same  name  under  which  he  had  confounded  the  two, 
d^»daring  that  he  devises  it  such  as  he  had  purchased  it,  and  with- 
cmMTt  making  any  reserve  or  mention  of  the  other  estate ;  this  de- 
Ti;s<  under  these  circumstances  will  comprehend  both  the  estates, 
ip^kich  it  would  not  do  if  there  were  only  the  bare  circumstance 
0^  the  purchasing  both  the  one  and  the  other  by  one  and  the  same 
itract,  and  for  one  and  the  same  price.* 


XIX. 

3177.  Divers  Views  for  discovering  the  Intention  of  the  Testator. 
It  follows  from  the  rules  explained  in  the  foregoing  articles,  that, 
ill  the  cases  where  the  question  is  how  to  interpret  the  expres- 
of  a  testator,  it  is  by  the  proofs  or  presumptions  which  may 
er  his  intention  that  we  are  to  judge  of  them ;  and  this  de- 
on  the  different  circumstances  that  may  have  any  relation 
the  difficulty  that  is  to  be  adjusted.  Thus,  we  consider  the 
of  the  persons,  and  those  of  the  things,  if  those  qualities 
be  of  any  use  to  discover  the  said  intention.  Thus,  we  dis- 
the  several  usages  of  the  places,  either  for  the  sense  of  the 
^''Ofds,  or  for  the  other  difficulties  which  the  said  usages  may  help 
^  explain,  and  especially  the  particular  usages  of  the  testa^rs  in 
^*^  economy  and  management  of  their  affairs ;  and  we  take  what 
^^^  can  have  from  their  memorandums  and  journals  of  their  affairs, 
^'^  other  such  like  circumstances.^  But  the  regard  that  is  usually 
"^  to  all  these  views  is  of  no  use,  unless  it  be  directed  by  two 
^thc*r  general  views,  which  ought  to  be  the  first  in  all  interpreta- 
^^He.     One  is,  not  to  expose  an  expression  that  is  clear  in  itself  to 


1  91,  ^  3,  Z).  c2e  legal.  3.    We  hare  put  down  in  the  article  on  the  case  of  this  last 
that  the  two  estates  were  adjoininj^  to  one  another ;  for  if  they  were  situated  in  dif- 
^t  places,  one  sin^rle  name  could  not  affrce  hoth  to  the  one  and  the  other,  and  their 
n  would  make  two  different  estates,  which  could  not  be  comprehended  under  one 
name. 
L.  50,  ^ult.D.de  Ugat.  1 ;  —  /.  IS,  §  3,  inf.  D.  de  instrue.  vd  inttr.  legal. 
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interpretations  contrary  to  the  natural  eensfl;"  anil  llie  other 
not  to  prefer  to  reasonable  presumptions  of  the  intcadon  of 
t*atator  a  sense  altogotbcr  opposite,  under  pretext  of  adher 
alttvishly  to  the  literal  sense  of  an  expression,  which  the  Dcqne 
the  testament,  and  the  circumstances,  would  oblige  ns  to  qik 
stand  otherwise,  in  order  to  reconcile  it  with  the  said  inteotk 
Thus,  in  general  it  depends  on  the  pradence  of  the  judge,  to 
amine  whether  an  expression  ought  to  be  taken  precisely  in 
liteml  sense,  or  if  it  is  necessary,  or  equitable,  to  interpret  it :  i 
he  ought  to  be  careful  in  applying  the  proper  rules  by  which  i' 
to  be  interpreted.* 


SECTION    VII 


OP   THE   RULES    FOB   INTEBPBETINO   THE    OTHER   SORTS    OP   Dim- 
CULTTBB    BESIDES   THOSE    OF    THE    BXPBESSIOMS. 

3178.  Besides  the  difficulties  that  may  arise  from  the  defects 
the  expressions  in  testaments,  there  are  others  which  have  ot) 
causes,  and  whieh  cannot  be  prevented  by  disjwRitionB  oxpi«flf 
in  the  clearest  terms.  Some  of  them  procwd  from  the  chiw 
that  is  made  by  unforeseen  acci<ients,  and  which  oblige  as  to  c 
jecturi?,  by  pri.'SHrrijitioiis  which  miiy  be  grounded  on  the  kno 
intentions  of  the  testator,  what  be  himself  would  have  ordered 
he  bad  foreseen  these  accidents.  Others  are  occasioned  by  m 
error  the  testator  vob  under  in  a  mattet  of  fact  that  was  mdtno 
to  him,  and  where  it  appears  clearly  enough  by  his  dispoaitii 
whatrfie  would  have  ordered  if  the  truth  which  he  was  igncwuit 
had  been  known  to  him.  And  others  have  other  catises  «ltc^et 
different  Altiiough  it  is  very  difficult,  and  even  impoBaible, 
those  who  begin  the  study  of  the  law  to  comprehend  tiiese  sevt 

'  L.  S3,  \l,D.iie  Ugat.  3.    See  the  secoDiI  ud  Sfteeoth  Brtidci. 

'  L.  99.  t  1,  a  4 1^.  a. 

'  L.7,  C.  dtJiMamm.  If,  bcndra  the  wayt  expluMd  hi  thii  utlcle  Ibr  MbOM 
the  intention  of  the  testator,  there  ihonld  be  fauai  other  lei tamenta,  tltbou^  KM» 
we  nught  explain  bj  the  former  testament!  that  vhich  is  obecnre  and  nncatMia  !■ 
tejtament  which  anbsiats,  if  the  difficulty  happens  to  be  more  cleaiiy  explained  tl  Mr 
the  other  teetamenti,  proTided  Aat  this  li  dons  without  miking  tatid  anj  {Mlt'gf  1l>  i 
testament  which  has  boen  rsroked. 

As  to  the  use  of  the  rale  explained  in  this  article,  w«  most  nndentand  it  la  A*  h 
which  results  from  all  the  rales  that  haTC  been  expUined  in  the  foregoing  atlidci  of  I 
Ncdon,  for  U  has  lalBlion  to  Aem.    Saelhalast  article  of  the  following  wdioa. 
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kinds  of  difficulties  without  some  examples,  yet  it  is  not  proper  to 
give  any  here,  because  each  sort  of  difficulty  is  to  be  explained  in 
its  proper  place  in  this  section ;  and  we  shall  there  set  down  the 
emnples  that  are  necessary  for  understanding  them  aright  But 
we  have  been  obliged  to  mark  in  general  these  kinds  of  difficulties, 
•od  to  give  here  this  idea  of  them,  in  order  to  show  the  difference 
which  distinguishes  them  from  the  difficulties  which  have  been  the 
mbject-matter  of  the  foregoing  section. 

3179.  It  is  necessary  to  remember  here  the  last  remark  which 
fcaa  been  made  in  the  preamble  of  the  foregoing  section,  concern- 
ing the  rules  of  some  other  titles,  which  may  have  some  relation 
to  the  interpretation  of  testaments.  We  shall  not  make  here,  nor 
IQ  the  sequel  of  this  section,  any  division  or  distinction  of  the 
several  sorts  of  cases  in  which  the  interpretations  that  shall  be 
spoken  of  here  are  necessary,  in  order  to  reduce  the  said  cases  to 
<^crtain  kinds.  For  besides  that  the  greatest  part  of  them  are 
such,  that  it  is  not  possible  to  comprehend  them  under  peculiar 
ideas  that  have  precise  characters  to  distinguish  them  from  all 
**H5  others,  and  that  there  are  even  some  of  them  of  which  every 
one  by  itself  would  demand  a  proper  kind ;  this  exactness  would 
•H^  only  be  useless,  but  will  produce,  under  the  appearance  of 
•<**ne  order,  a  real  confusion ;  and  it  is  enough  that  all  these  cases 

contained  under  the  general  idea  that  the  title  of  this  section 
of  them ;  and  that  under  this  title  the  reader  shall  have  the  • 
"^l^s  that  are  necessary  for  this  matter,  and  the  examples  which 
•■^O'w  the  application  of  them,  and  the  use  that  may  be  made  of 
^^m  in  all  the  cases  that  may  arise  from  all  sorts  of  events. 

Art.  I. 

3180.  The  First  Rule  of  this  hUerpretaiion  is  the  Will  of  the  Tes- 

^"^r.  —  The  first   rule   for   the   interpretation   of  the   difficulties 

^hich  are  the  subject-matter  of  this  section,  as  well  as  of  those 

^hich  have  been  explained  in  the  preceding  section,  is  the  will  of 

^^^   testator.     And  whether  this  will  appears  by  the  dispositions 

^^inselves,  or  by  clear  and  certain  consequences  that  may  he 

^"'^Wn  from  them,  or  even  by  conjectures  only,  it  is  always  by  the 

^'^Owledge  that  can  be  had  thereof  that  we  are  to  decide  the  mat- 

^»  by  adjusting  the  difficulty  in  the  manner  that  we  judge  the 

^tator  himself  would  have  done  it,  according  to  the  views  and 

•^ntiments  which  his  dispositions  show  him  to  have  had.* 

*  Li^  C.de  nnoM.  aerv.  furtftl.  inxtit.    Sec  the  fifth  article  of  the  preceding  section. 
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3181.  InterpTctalUm  bt/  the  Esteem  which  the  Textatar  had  for 
Personx.  —  If  the  difficulty  which  makes  it  iieceswary  to  interp 
the  tostamcnt  depends  barely  on  the  consideration  that  the  to 
tor  may  liave  had  for  one  of  the  persona  inKrreated  in  the  said 
trjprctation  more  than  for  the  other,  the  question  vnU  be  decii 
in  favor  of  that  person  for  whom  the  testator  ia  judged  to  bt 
hud  the  greatest  esteem :  which  will  depend  i;ither  on  the  par 
□laf  proofa  that  may  be  had  of  it  from  his  dispositions,  or  on 
rulea  which  follow.'' 

III. 

3182.  Interpretation  in  Favor  of  the  Heir  of  Blood  offoinn 
Strang-er.  —  Between  two  heirs  or  execntora  whom  a  testator  hi 
called  to  hia  Bucceasion  ;  the  one,  who  waa  not  of  his  family,  i>j 
former  testament,  made  in  due  form ;  and  the  other,  who  bad  rig 
to  succeed  to  him  if  he  died  intestate,  and  whom  he  had  mstitnt 
by  a  second  testament,  in  which  there  waa  wanting  some  form: 
ity ;  the  consideration  of  the  heir  of  blood,  or  next  of  kin,  wot 
render  his  cause  so  favorable  above  the  other,  that,  as  it  has  be 
explained  in  another  place,  the  law  would  give  him  in  th»  a 
the  aucceaaion,"  contrary  to  the  rule  which  prefers  a  former  tea 
mvnt  mode  in  due  form  to  a  second  in  which  some  fonoBlity 
wanting;  which  we  fc|icat  hcri'  only  to  show  the  Hpirit  of  I 
law,  which  in  doubtful  cases  favors  the  heir  of  blood.  Vn 
whence  it  follows,  that  in  the  eases  where  it  is  uecessary  to  inl 
prct  some  dispoaition  of  a  testator,  which  concerns  some  petaoa 
hia  family,  and  another  no  ways  related  to  it,  if  all  other  oiicn 
atancea  were  equal,  the  tie  of  kindred  would  decide  the  matter, 
the  presumption  that  the  teetator  had  had  a  greater  consideiatj 
for  hie  relation  than  for  a  stranger. 

IV. 

3183.  iutittUion  of  a  First  Executor  preferred  to  a  Sectmd  iutt 
tion  made  in  due  Form.  —  If  he  who  had  ahready  made  a  teatuna 
hearing  afterwards,  by  a  false  report,  that  the  executor  wh<»n 
had  instituted  was  dead  in  a  foreign  country,  made  a  second  i 
lament,  in  which  he  had  declared  that,  not  being  able  to  have 

*>  8ee  ihe  vticlea  which  rolloir. 

'  See  the  fifth  anicli  of  the  fifth  lection,  where  it  ii  exptuned  what  m  the  fctlH 
which  aie  reqnind  in  thii  lecoiid  It 
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his  execator  the  person  whom  he  had  named  by  his  first  testament, 
he  named  such  a  one ;  and  if  after  the  death  of  the  said  testator 
the  execator  instituted  by  the  first  testament  should  happen  to  ap- 
pear, be  would  be  preferred  to  him  that  had  been  instituted  by  the 
•econd,  only  because  of  this  error.     For  the  expression  of  the  mo- 
tive  which  had  induced  the  testator  to  name  another   executor 
ironld  be  a  sufficient  reason  to  convince  us  that  he  would  not 
fcave  done  it  if  he  had  known  the  truth.     Thus,  his  expression 
•hovring  his  error  would  have  the  same  effect  as  if  he  had  insti- 
tuted this  second  executor  upon  this  condition,  that  he  should  be 
executor  only  in  case  the  first  were  really  dead,  and  that  if  the 
fi^st  execator  were  alive  he  should  succeed,  and  exclude  the  other.* 

V. 

3184.  In  the  Que  of  the  Preceding'  Article^  the  Legacies  of  the 
Testament  would  subsist.  —  If  in  the  case  of  the  foregoing 
article  the  second  testament  contained  legacies,  the  first  executor 
'^"Krould  be  bound  to  acquit  them,  in  the  same  manner  as  if  he  had 
named  executor  in  this  second  testament* 


Bebiarks  on  the  Preceding  Article. 

3185.  If  the  case  of  the  preceding  article  had  happened,  and 

were  likewise  legacies  in  the  first  testament  different  from 

"ttiose  of  the  second,  this  first  executor,  who,  as  it  is  said  in  the 

P»^e»cnt  article,  would  be  obliged  to  acquit  the  legacies  of  this 

■^"Cond  testament,  would  not  be  bound  to  pay  those  of  the  first : 

for  although  his  institution,  which  was  the  most  essential  part  of 

^e  first  testament,  ought  to  subsist,  and  it  was  burdened  with  the 

*^8H.cies  of  the  said  first  testament ;  yet  they  would  be  annulled  by 

•he  rule  which  determines  that  the  second  testament  annuls  the 

™^t.    And  this  executor  might  likewise  say,  that  it  is  not  by  the 

^^lidity  of  this  first  testament  that  his  institution,  which  it  con- 

-L.  fit.  D.  de  hatred,  inst.    See,  as  to  what  is  said  in  this  text,  that  FaUua  modua  non 
*^^  obenc,  that  which  is  said  in  the  twenty-first  article. 

^'^  in  this  second  testament  the  testator  had  not  explained  the  motive  that  had  induced 

**^  to  name  another  executor,  the  bare  error  in  which  he  was  as  to  the  death  of  this  first 

^^^ntor  would  not  hare  been  a  sufficient  reason  for  annulling  the  institution  of  the  sec- 

^^    For  although  he  had  had  no  thought  of  the  death  of  the  first,  he  nii^ht  have  had 

***^f  motives  for  this  chanjre,  whether  it  had  been  that  he  had  ceased  to  have  tlie  same 

'^^'^^ideration  for  him  that  he  had  before,  or  that  the  second  executor  had  by  his  civilities 

^9*ged  the  testator  to  make  this  second  disposition,  or  for  other  causes.    See  the  follow- 

*«  article. 

*  L  ^.  inf.  D.  de  hetrtd.  inst. 
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tain%  ought  to  adbaist,  but  by  the  effect  o(  the  iiitPDtinn  of  tlir  tc^ 
tator  explained  In  tiiu  **cotnI ;  wdich  trmrkeil  «;x|ire»(ily  thwl  1 
named  another  executor  besides  bim,  for  no  otlier  reason  bat  I 
cuusc,  beltcviiig  liini  to  be  dead,  he  supposed  that  he  rouM  I 
Miceced  to  him;  which  implied  the  taeit  condition,  explained         -g 
ttie  preet^dirig  article,  and  the  will  of  the  testntor,  that,  if  the  iVv^ 
executor  were  alive,  he  should  succeed  (o  him  :  but  that  this  fx^j^ 
condittoii,  and  this  will  of  the  testator,  which  had  the  effect  to  n^  ^^ 
nol  the  institution  of  the  executor  in  the  second  testamimt,  naxi    mo 
confirm  that  of  the  fir^t,  did  noways  oont^eni  the  legarJe*  nf  tfv  i* 
first  testament  which  the  second  did  not  conGim ;  and  that  tba~''~ 
fore  the  revocation  of  those  Ivgaciea  in  the  first  testament  vcHuz^^^ 
bad  been  made  by  the  second  ongfat  to  subsist,  althungb  the  irv^=^ 
catkin  of  the  institution  of  the  executor  of  the  first  testament  d^ ''' 
ncrtsab««t. 

31S6.  VTe  see  by  this  event  a  pretty  odd  eflect  which  <i 
onr  constderatiou.  It  is,  that  the  condition  of  this  secood  exe 
utor,  fur  whom  the  testator  had  a  much  greater  eoiuideratioffl  tha^--^ 
for  the  legatees  of  the  same  testament  by  which  he  was  ingtitute*^"^ 
is  much  more  ilisndTanlngt^its  Ihim  that  of  the  said  legatee^S*  « 
idnre  they  are  to  have  all  that  Ibe  testator  Itad  a  mind  to  ^*^  *^ 
them,  and  that  he  who  was  lo  have  liad  the  whole  bulk  of  the  tr-^^" 
tate  *-ill  have  nothing  at  all :  so  that  the  intention  of  thi«  teatati^t^* 
happen?  t*>  be  (ra->tn)ted,  in  that  the  condition  of  the  legate  kt^ 
will  be  better  than  that  of  this  exe«itor. 

3187.  We  may  make  here  a  btnt  refleetton  on  this  difference  L»  ^* 
twc^-n  tV'-  i.-'']^!it''-'ii  •-■'!  ihi'  ■^■^K-niMt  md  th:i1  of  thi-sf  I'lrTiti-t^,  ifa  *»-* 
it  is  impossible  for  human  laws  to  be  so  exact  as  to  n>.gnlate  all  t 
cases  that  may  possibly  happen  in  sach  a  manner  as  that,  by  c 
jeiiing  always  these  laws,  whether  according  to  the  letter  or  a 
ii^  to  the  spirit  of  them,  them  shall  anse  no  iocoDTenience  i 
tbein ;  and  that  siirb  provision  shall  be  ahrays  made  for  all  a 
of  erents^  that  nothing  in  any  one  of  them  shall  be  contnry  i 
that  which  equity  may  demand ;  bat  we  see  &cqaently  tboae  aort 
of  ioconvenienros  which  eoonot  be  redressed.     And  tbexe  voiAi 
be  DO  other  leroedy  for  this  inconvvnicDce  besidea  the  ctnlity  o' 
the  GiTt  execntor,  who,  considerii^  the  coiMfitioa  of  him  in  wlw»* 
|)ln<.<e  be  sncreeda,  and  the  |?aod  will  that  his  beneftwtor  bad  tCF-* 
wanl^  the  said  petatuk  should  be  disposed,  npon  thb  oonskkxalioi** 
to  irive  him  a  sliaie  of  the  goods  which  he  takce  away  bom  Un*' 
This  i;  what  equity  and  humanity  wouM  aeem  to  oU^  ttaa  faiC 
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itor  to  dO|  especially  if  he  stood  less  in  need  of  the  goods  of 
nooession  thao  the  second  executor.  We  know  by  history 
there  have  been  several  good  moral  heathens,  who  would  not 
failed  to  do  so  in  the  present  case ;  and  the  spirit  of  the  di- 
law,  the  first  principles  of  which  were  unknown  to  them,  does 
"e  much  more  strongly  these  sentiments  into  such  persons  as 
!  it  the  rule  of  their  actions.  And  it  is  only  by  the  spirit  of 
principles  that  a  full  and  perfect  provision  is  made  for  every 
,  and  in  such  a  manner  that,  whatever  event  happens,  there 
»t  follow  from  it  any  consequences  that  may  deserve  the 
!  of  inoonveniences. 

VL 

)&  The  Executor  is  in  general  more  favored  than  the  Legatee. 
the  difficulty  which  may  depend  on  the  consideration  of  the 
Ds  happens  to  be  between  the  executor  and  a  legatee,  so  that 
her  considerations  happen  to  be  equal,  and  that,  nothing  de- 
;  either  for  one  or  the  other,  the  doubt  is  reduced  to  this  single 
,  to  know  which  of  the  two  ought  to  be  the  most  favored,  it 
)e  the  executor.  For  besides  that  the  testator  ^|^  without 
t  had  a  greater  consideration  for  him  than  for  the  legatee,  he 
the  place  of  a  debtor,  and  the  legatee  in  place  of  the  creditor ; 
n  doubtful  cases  the  condition  of  the  debtor  is  always  fa- 
L'  But  if  any  circumstances  render  the  condition  of  the  leg- 
more  favorable,  they  will  make  the  preference  of  the  executor 
ise ;  which  cannot  be  well  understood  but  by  examples,  such 
ese  that  follow. 

VII. 

39.  First  Example  of  the  Preference  of  the  Executor,  —  If  a 
or,  who  had  two  lands  or  tenements  of  the  same  name,  but  of 
ent  value,  had  devised  one  of  them  without  distinguishing  it 
the  other,  naming  it  only  by  the  name  that  was  common  to 
and  without  marking  in  any  thing  which  of  the  two  he  had 
id  to  devise ;  the  executor  in  this  case  would  have  the  choice 
jm,  and  might  retain  the  most  precious  to  himself,  and  give 
Arhich  is  of  the  least  value  to  the  legatee.  For  the  question 
i  be  altogether  independent  of  all  other  considerations  be- 


)  the  tfiiiteenth  and  fifleenth  articles  of  the  second  section  of  CovenanU.    See  the 
whkfa  follow. 
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'*'■— ^ 


iSidttsthat  of  kuowiiig  wlio  itliould  have  the  choice,  wbetber 

exi-i'-iitor  or  Uw  legatee.     Tliui»,  in  ihia  precise  doubt,  which  votu '_ 

depend  bart-ly  upon  knowing  which  of  the  two  the  testator  

thi!  grcaleHt  coiiiiideration  for,  the  rule  explained  in  tbe  procedL^^^^^ 
article  would  devide  it  lu  favor  of  this  executor.* 

VIIL 
S190.  Second  Example. ^U  a.  testator,  having  two  or 
■Uvvr  basina  of  dilferciit  values,  had  bctgubatheU  onv  of 
without  ttpecifying  which,  the  executor  might  give  only  thai  of~  t^ 
Im^t  viiliu- ;  unil  by  th»t  he  wilt  have  satiaficd  the  legucy.  Aarad  j^ 
would  be  the  aanic  thing  if  a  testator,  having  two  horses  of  tba 
•iiim'-  uaine,  tu  two  coursexs,  or  called  by  otht^r  ]>roper  niuaes,  bud 
bequeathed  a  horse,  calling  liim  by  his  naine." 

IX. 
3191.   Third  Examyk.—  H  it  happened  that  of  one  and  tb 
aamu  tcstajuent  there  were  two  originals,  which  the  testator  h*^ 
mnde  U  tht!  «aine  lim*!,  one  to  be  deposited  either  in  iht;  hai»i»  ^ 
tt  notary  p^lic  t>r  some  othci  person,  and  the  oUier  to  be  bvpt  bj  . 
tkiiuiK'U;  or  Uint  tlicru  were  two  cugro^^d  copies  of  one  and  t^ 
suno  testament,  the  miiiates  or  iustrucuoas  of  which  hod  be^" 
twt  by  itre  or  sonte  orlier  aocideut,  and  that  in  one  of  the  oopi^^ 
or  in  one  of  tho  originals,  the  same  legacy  to  ooc  and  the  mc*^ 
pcEsoD  wits  of  a  ie»Mr  sutn,  aud  of  a  greater  sum  in  the  other  iv**' 
gioal  or  copvi  and  that  thcrv  appeared  ao  rasure  in  the  writlr*^ 
n,.r;.in   ^.i.-'-KK-i.  of   „]:,r.irioii    or    lurg-TV,   !!u-   l.^.itoe    wiild  c*^ 
niand  only  oue  of  the  two  stuns,  and  that  even  tbe  least    Fat  A*" 
accident  making  it  impofeible  to  know  the  intentioa  <^  tbe  tes-"***" 
tor,  thereby  to  deeide  which  of  the  two  sams  the  legatee  mj^^'' 
damand,  and  tbeie  being  notbing  to  deteimine  that  the  legii**^ 
oagfat  to  have  the  choice,  the  executor  vrovhl  have  il^  aad  woM*'* 
be  boond  raily  to  give  the  lesan  amn.* 


not  extead  the  roie  e^bimwd  ia  theaixtiK  naTBitfb,  e^|ha^  tmi  wJ 


'  L.*:.HJiiif.X    Se#*>« 
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m  beyond  the  cases  of  the  said  articles,  or  other  cases  of  the 
Biture ;  for  if  other  considerations  may  require  an  interpreta^ 
ftvorable  for  the  legatee,  or  some  other  temperament  between 
.terest  and  that  of  the  executor,  the  disposition  of  the  tes- 
might  be  interpreted  by  these  other  considerations  accord- 
» the  circamstances.  Thus,  for  example,  if  a  testator  had  be- 
hed  a  horse  indefinitely  and  in  general,  or  a  watch,  or  a  suit 
igings,  since  in  all  these  things  there  are  qualities  altogether 
mt|  good  and  bad,  the  legacies  of  this  kind  being  favors  pro- 
»ned  to  the  qualities  of  the  testator  and  of  the  legatee,  and  to 
her  circumstances  which  may  discover  the  intention  of  the 
or,  it  would  be  contrary  to  the  good  will  that  the  testator 
owaids  the  legatee,  to  leave  it  to  the  choice  of  the  executor  to 
he  worst  of  the  said  things  to  the  legatee ;  and  it  would  be 
ise  contrary  to  the  good  intention  which  the  testator  had  for 
ecaioTf  to  give  the  legatee  power  to  choose  the  most  precious 
dual  of  that  kind  of  things  that  was  bequeathed:  which  makes 
sessary  to  regulate  a  legacy  of  this  kind  by  a  temperament 
izes  between  these  extremities,  equally  unjust  and  opposite  to 
tention  of  the  testator,  a  medium  which  may  not  be  contrary 
to  the  interest  of  the  executor,  or  to  the  consideration 
the  testator  had  for  the  legatee.  Thus,  such  a  legacy  would 
derated  to  a  reasonable  choice  between  the  extremities  of 
«t  and  the  worst,  to  give  to  the  legatee  either  a  watch,  or  a 
or  a  suit  of  hangings,  or  any  other  thing  among  several  of  the 
kind,  such  as  might  be  conformable  to  his  circumstances, 
se  of  the  testator,  to  the  goods  of  the  succession,  and  to  the 
circumstances  that  might  come  into  consideration  for  the 
iting  of  the  said  temperament ;  whether  it  be  that  there  were 
of  these  sorts  of  things  in  the  inheritance  to  choose  out  of, 
t,  there  being  no  such  things  among  the  goods  of  the  succes- 
he  executor  were  obliged  to  procure  them  elsewhere.* 

XL 

3.  Second  Example.  —  The  temperament  which  has  been  just 
xplained  in  the  preceding  article,  for  regulating  these  sorts  of 
lite  legacies  by  some  medium  between  the  opposite  inter- 

7,  D.  dt  le^.  1 .  Sec  the  following  article.  The  rule  explained  in  this  article 
I  reflections  that  arc  not  set  down  here,  they  bcin^;  reserved  for  a  more  proper 
See  the  preamble  of  the  serenth  section  of  Legadetj  and  the  first  articles  of  this 
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ests  of  the  executor  and  legatee,  is  80  nataral  and  bo  reasons 
that  it  ought  to  be  used  likewise  in  the  case  of  a  legacy,  where 
executor  is  left  at  liberty  to  give  out  of  several  horses  any  oa< 
pleases,  or  to  give  any  one  thing  he  thinks  fit  out  of  many  of 
same  kind,  which  may  be  not  only  of  different  prices,  but  als* 
different  qualities,  good  or  bad ;  for  this  liberty  would  not  ext 
so  far  as  to  give  the  executor  power  to  give  the  worst  of  them  j 
but  would  leave  him  only  the  right  to  keep  the  best,  and  to  g 
out  of  the  middle  sort  one  which  the  legatee  could  not  reasoiut 
refuse.™ 

XIL 

3194.  7%e   7%ird  Example.  —  If  a  testator  had  bequeathed 
yearly  pension  or  alimony  to  a  legatee,  to  engage  him  to  remi 
in  company  with  another  person  that  was  dear  to  the  said  tes 
tor,  whether  it  be  that  the  legacy  was  conceived  in  terms  that  i 
posed  that  condition,  or  that  it  was  said  that  the  alimony  or  p 
sion  should  be  paid  as  long  as  the  legatee  tarried  with  the  s 
person,  and  that  the  said  person  should  happen  to  die  before 
legatee,  who  had  lived  w^ith  him  until  the  time  of  his  death; 
pension  or  alimony  would  be  continued,  unless  the  expressioF 
the  testator  showed  clearly  that  it  was  his  intention  that  the 
sion  or  alimony  should  cease  after  the  said  death.     For  be 
the  favorabI(»ness  of  a  legacy  of  this  kind,  which  is  regular!; 
dcrstood  to  bo  during  the  whole  life,  it  might  be  said  that  th 
atee  had  performed  that  whicli  the  testator  had  in  his  view 
motive  of  the  legacy.     And  it  would  be  justly  presumed  c 
the  legjicy  of  alimony,  to  be  paid  so  long  as  the  legatee  sho' 
with  the  said  person,  that  the  intention  of  the  testator  was 
oblige  the  legatee  to  continue  with  him  as  long  as  the  sai< 
should  live.** 

XIII. 

310o.  Fourth  Kvample. —  If  he  who  had  devised  a  la 
some  addition  to  it,  whether  it  be  that  he  builds  a  hous 
or  that  he  adds  to  it  some  other  piece  of  ground  for  Ih' 
service,  or   some   other  convcniencv,  these    and    othei 
changes,  which  may  increase  either  the  value  or  extent 

■  L.  \(HX  iKdfUYfiit.  1. 

■  A.  20,  />.  df  tjun.  Uij.  it  ridncomm.:  —  /.  13.  $  1,  /).  dt  alim.  vti  cib.  let 
UgaL    Sea  ihc  twclfih  oniclc  of  the  lifih  scciiou  of  L*jjlus. 
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deed,  will  not  have  effect  to  revoke  the  legacy;  but  will  show, 
the  contrary,  that  the  testator  had  a  mind  to  augment  it. 
Q8|  the  expression  of  the  testament,  which  did  not  comprehend 
I  augmentation  that  is  made  afterwards,  will  be  interpreted 
inat  the  executor.  Thus,  on  the  contrary,  if  the  testator  had 
inished  the  thing  devised,  as  if  he  had  alienated  a  part  of  the 
1  devised,  or  pulled  down  a  building  in  whole  or  in  part,  the 
icy  thereof  would  be  diminished  in  so  much.® 

XIV. 
L96.  Fifth  Example.  —  If  a  testator  had  left  a  legacy  to  a 
oan  in  case  the  first  child  she  should  have  were  a  son,  and  it 
pened  that  she  had  at  one  birth  a  son  and  a  daughter,  and  that 
ome  chance  it  could  not  be  known  if  the  son  had  been  born 
re  cxr  after  the  daughter,  it  would  be  presumed  in  favor  of  the 
tee,  that  the  condition  had  come  to  pass.i^ 

Remarks  on  the  Preceding  Article. 

197.  Although  this  text  be  in  the  case  of  a  legacy  of  liberty 
to  a  slave,  which  made  this  disposition  favorable ;  yet  it  seems 

the  decision  ought  to  be  the  same  in  any  other  legacy  that 
lid  depend  on  such  a  condition.  For  it  would  seem,  more- 
*,  that  in  the  case  of  this  text,  although  it  should  be  certain 

the  son  was  born  the  last,  yet  it  might  be  presumed  that  the 
ator,  not  foreseeing  that  the  woman  should  have  two  children 
*ne  birth,  had  meant  that,  if  she  had  a  male  child  at  her  first 
very,  the  legacy  should  be  due.  And  the  literal  interpretation, 
ch  would  decide  that,  the  son  being  born  the  last,  the  condition 
Jie  legacy  had  not  happened,  would  appear  a  nicety  opposite 
he  sense  which  might  be  naturally  gathered  from  the  intention 
his  testator,  who  had  considered  as  the  first  child,  not  him  that 
uld  be  the  first  of  two  children  at  one  and  the  same  birth,  but 
lale  child  that  should  be  born  at  the  woman's  first  delivery. 
8  seems  to  be  the  manner  in  which  reason  and  equity  would 
Tpret  the  intention  of  the  testator  in  this  doubt,  if  there  should 
uiy.  In  re  dubia  benigniorem  inierprelationem  sequi  non  minus 
'ius  est,  quam  tutius.     L.  3,  X>.  de  his  quce  in  test.  del. 


S.  8,  />.  d^  kgai.  1 ;  — /.  24,  H  3  eT  4,  eod. ;  — /.  10,  D.  de  Ugat.  2.    See  the  fourteenth 
e  of  the  fifth  section.    See  the  fifth,  sixth,  seventh,  and  eighth  articles  of  the  fourth 
nof  £«9ocuf. 
1 10,  Sh^'dt  nb,  dub. 
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aiia  abtih  Exmmpk^^Whm\ m  tesMor  teqfomAm -toift 
vsoty  or  other  pefsooi  tbe  sum  tiait  rimll  be  aeooMMjtai 
liim  in  a  trader  it^loes  aot  depend  oo  the  exeeofeor  to  liHut 
kgeigF  to -the  tiede  that  thin  l^atea -might  faamiflfc*4he 
late:  botit  ooght  tobe  nndefstood  <rftlie  (ladettat  will  iidt 
with  the  quality,  the  age,  the  indination,  and  tiie  diipiMilka 
this  legatee;  nnlew  it  be  that  tfaM drconurtanoes  sboold 
a  brade  wheieiii!  the  apprentioeehlp  'would  be*  so  ireij 
that  it  miglit  be  judged  bj  the  qoality  ci  the  testatori  and 
tKy  of  falB  estate,  that  Ub  intention metaained  the  legaojioaB 
pnntioesh^  thfltt  should  ooet  lte85 
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Sim  Eumple  (ofm  <h$e  wiert  At  SbenT  riaiyi  fie 
Utrnqfthe  IVflolor.— We  have  seen  in  the  ninth  aitiek»lkal 
WKf  happen  bj  some  dumoe  tiwt  it  ia  not  possible  to  know 
Intentioa  of  liie  testafter ;  and  it  happens  Hkewise  bjotker 
of  efents,  that  although  this  intention  is^pcnBotty'  fcBuw% 
that  we  disoofer  dearihf  all  tlpat  the  testator  had  in  view, 
efent^  wliidi,  instead  of  the  wcf  trludi  he  did  foresee, 
ansansr  wnwn  nis  Qisposiaon  ^oki  nor  eoBSpmieiMi,  FBi|nna- 
it  be  Hegiuated  in  a  nrataAoer  'dinMlif  'utMn  what  toe  tosiatnr 
ordered  for  the  case  that  he  did  foresee.    But  here  we  ought 
take  his  intention  for  our  role,  and  to  order  in  the  case  that  b 
happened  what  we  judge  the  testator  himself  would  bare  ordered, 
considering  his  intention  in  the  case  explained  in  his  testameo'fc 
Thus,  for  example,  if  a  testator  had  ordered,  that  if,  at  the  time  €>i 
his  death,  he  had  one  son,  he  should  be  his  sole  heir  or  executor*, 
but  that,  if  he  had  two  sons,  they  should  share  equally  his  8iiooe9- 
sion ;  that  if  there  were  two  daughters,  they  should  likewise  diviJ^ 
his  inheritance  between  them  in  two  equal  portions ;  and  that  i* 
he  had  a  son  and  a  daughter,  the  son  should  haye  two  tbiitl^ 
of  his  estate,  and  the  daughter  one  third ;  and  it  happens  ibmt 
tliis  testator  leaves  behind  him  two  sons  and  one  daughter,  thi^ 
nijforescen  case  ought  to  be  regulated  by  the  proportion  that  tb^ 
testator  had  settled  between  the  condition  of  the  sons  and  that  C3^* 
the  daughters*  in  the  case  where  there  should  be  one  son  and  ob^ 
daughter.     And  since  his  intention  was,  that  a  son  should  hay^ 


( 
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ice  as  mnch  aa  a  daughter,  and  that  the  condition  of  the  sons 
3iiikl  be  equal,  we  ought  to  presume  that,  in  the  case  of  this 
snt,  he  would  have  given  according  to  the  same  proportion  two 
;li8  to  each  of  his  two  sons,  and  one  fifth  to  his  daughter.  And 
is  in  this  manner  that  the  succession  ought  to  be  divided  in  this 


XVIL 

320O.  Another  Exajnple  of  the  same  Kind.  —  If  a  testator,  not 
▼ing  as  yet  any  children,  had  left  his  wife  big  with  child,  and 
d  instituted  her  executrix  together  with  the  child  that  should  be 
rn,  giving  one  third  of  his  estate  to  the  mother  if  it  should  be  a 
I,  and  the  half  if  it  should  be  a  daughter,  and  the  wife  was 
ivered  both  of  a  son  and  a  daughter,  the  son  would  have  one 
(j  and  the  daughter  and  the  mother  would  share  the  other  half 
ween  them.  And  by  this  means  the  intention  of  this  testator 
aid  be  accomplished ;  for  his  will  was  that  the  son  should  have 
doable  of  what  the  mother  had,  and  that  the  mother  should 
«  as  much  aa  the  daughter." 

XVIIL 

(201.  Another  Example  of  the  Interpretation  of  a  Disposition  in 
Tkise  unforeseen.  —  If  a  testator  who  had  two  sons  and  a  grand- 
ighter  by  another  son,  having  substituted  his  sons  one  to  the 
er,  in  case  the  first  who  died  should  have  no  issue ;  and  having 
»8tituted  his  granddaughter  to  them  both,  in  case  both  the  one 
1  the  other  should  die  without  children ;  it  happened  that  one 
the  brothers  died,  leaving  children  behind  him,  and  that  the 
icr  brother,  having  outlived  his  nephews,  died  without  children, 
substitution  of  the  granddaughter  would  have  its  effect  with 
pect  to  him  that  died  last.     For  although  she  was  not  called  to 

L.%\^D.de  hatred,  inst.    ThiA  manner  of  interpretation  will  agree  to  all  the  difTerent 

ibinatioDS  of  other  numbers  of  sons  and  daughters  which  a  testator  might  leave  behind 

at  hifl  death ;  and  tlie  equity  thereof  is  founded  on  the  proportion  which  the  testator 

self  had  regulated.    And  although  it  is  not  certain  to  suppose  that  a  testator  will 

an  obsenre  the  ^amc  proportion  in  all  the  possible  combinations  of  the  number  of 

I  and  daughters ;  and  althou^rh  he  might  augment  or  diminish  the  portions  of  the  sons 

dtogfatert  upon  another  foot,  according  to  the  differences  of  their  number,  and  alter 

itid  portions,  jet  we  cannot  enter  into  the  conjectures  of  these  changes,  because  they 

iM  hare  no  certain  foundation.    So  that  this  rule  will  bo  always  just  in  the  like  cases. 

the  following  article. 

See  the  tame  case  explained  for  another  use  in  the  fifth  article  of  the  second  section 
be  Rulet  of  Law. 

31' 
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the  substitution  except  in  case  the  two  brothers  should  die  wit. 
out  children,  and  that  this  case  had  not  happened ;  yet  seeing 
these  sorts  of  dispositions  it  is  the  intention  of  the  testates  whic^^ 
ought  to  serve  as  a  rule,  we  ought  to  presume  that  the  testatoi^^* 
who  had  called  his  granddaughter  to  the  succession  of  his  tw^  "^ 
sons  after  him  who  should  die  last,  if  they  both  died  withoi^^^ 
children,  would  have  much  rather  directed  in  the  case  that  bi 
happened,  if  he  had  foreseen  it,  that  she  should  succeed  to  thi 
brother  who  died  last  And  it  would  be  equally  unreasonabl 
and  unjust,  that  she  who,  by  the  disposition  of  the  grandfather,  wf 
to  have  both  the  portions,  if  her  uncle  who  died  last  without  cbi  !• 
dren  had  succeeded  to  the  uncle  who  died  first,  in  case  he  had  le-  rflt 
no  children,  should  be  deprived  of  the  portion  of  her  unde  wl 
died  in  the  last  place,  to  whom  she  was  substituted,  as  well  as 
the  other.* 

3202.  Another  Example  in  (m  unforeseen  Cage.  —  If  a  testa^cxr 
had  instituted  for  his  heir  or  executor  the  child  who  should  l>e 
bom  of  his  daughter,  then  big  with  child,  and  before  this  testa- 
tor had  made  his  will  his  daughter  was  already  brought  to  l>ecl 
without  his  knowing  any  thing  thereof,  they  not  happening  to 
meet  together  in  the  same  place ;  this  institution  of  a  child  to  t>^ 
born  would  have  its  effect  for  this  child,  although  already  bom :  foi 
it  was  the  same  child  on  which  this  testator  had  a  mind  to  settE-< 
his  estate." 

XX. 

3203.  Another  Exaviple  in  another  Case  unforeseen,  —  We  mju 
add  to  the  case  explained  in  the  preceding  article  another  like 
it^  in  that  the  terms  in  which  the  testator  expresses  himself  do  n 
agree  with  the  event,  but  where  his  intention  does  neverthele? 

*  Z.  57,  ^  1.  D.  ad  senat.  Trebeli.  We  have  set  down  in  the  case  of  this  article,  that 
children  of  th^  brother  who  died  first  died  before  their  uncle;  for  if  they  had  suniv 
their  uncle,  it  mijirht  be  said,  according  to  the  sentiments  of  one  of  the  most  learned  int 
]>roters  who  has  (X)mmented  on  this  text,  that  it  would  be  very  hard  they  should  be  err 
eluded  from  the  succession  of  their  uncle  bv  a  cousin  who  was  substituted  to  her  unci 
only  in  case  both  the  one  and  the  other  should  die  without  children.  V.  I.  pen.  C. 
vnpub.  ft  al.  subst. 

"  Zr.  25,  §  1,  D.  (ie  lib.  ei  post,  hcered.  inst.    This  example  appears  to  be  super6aoa«.  f^ 
it  is  not  possible  it  should  enter  the  mind  of  any  one  to  doubt  of  the  decision.    Bat 
ing  it  is  consonant  to  the  law,  and  that  it  may  be  of  use  for  the  application  of  this  rnle 
other  cases  that  are  less  evident,  we  have  thought  fit  to  add  it  to  the  others. 
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frve  as  a  rule.  It  is  the  case  where  a  father  who  had  only  chil- 
ren  under  age  had  substituted  one  of  his  relations  or  friends  to 
le  chikl  that  should  die  the  last,  not  having  attained  the  age  of 
abertyi  that  is,  fourteen  years  complete  in  the  male  sex,  and 
ivdve  in  the  female ;  which  is  done  by  that  kind  of  substitution 
ailed  pupillary,  which  shall  be  treated  of  in  its  place ;  ^  if  it  hap- 
ened  in  this  case  that  these  two  children  died  together,  so  that  it 
>i]ld  not  be  known  if  they  died  both  at  the  same  instant,  or  if  one 
r  the  two  had  survived  the  other,  this  substitution  would  seem  to 
sase,  by  the  expression  which  called  the  person  substituted  to 
oooeed  only  to  him  who  should  die  the  last,  since  it  cannot  be 
ud  of  any  one  of  the  two  that  he  died  first  or  last.  But  because 
ie  intention  of  the  testator  was,  that  the  survivor  of  the  brothers 
K>iild  succeed  to  the  other,  and  that  the  person  substituted  should 
^berit  both  the  successions,  in  that  which  should  fall  last  of  all, 
^e  substitution  to  the  longest  liver  includes  the  case  where,  the 
^^  dying  together,  neither  of  them  outlives  the  other :  for  neither 
^  them  remains  to  exclude  the  person  substituted ;  and  with  re- 
^  to  him,  both  the  one^^and  the  other  may  be  considered  as  dead 
I  the  first  place,  and  as  dead  in  the  last  place,  since  neither  of 
Lcm  died  before  the  other,  nor  after  the  other/ 

XXL 

3204  Another  Example.  —  If  a  testator,  who  had  no  child,  had 
^tituted  him  that  should  be  born  of  his  marriage,  or  had  made 
KUe  other  disposition  in  favor  of  the  said  child ;  as  if  he  had 
Ided  to  the  said  institution,  that,  if  he  had  several  children,  they 
o^Jd  all  be  his  heirs  or  executors,  and  that  the  eldest  should  have 
^KHething  over  and  above  his  equal  share  with  the  others,  which 
'  should  explain ;  and  it  happened  that  the  wife  of  the  said  tes- 
tor  being  dead,  without  leaving  him  any  children,  he  had  mar- 
^  another,  by  whom  he  had  children ;  these  bequests  would 
^Ve,  with  respect  to  them,  the  effect  which  they  would  have  for 
*^  children  of  the  first  marriage,  if  there  had  been  any.  For  the 
^t^ntion  of  this  testator  had  in  view  the  children  whicB  he  might 
^ve  afterwards.' 


See  the  second  title  of  the  fifth  book. 
^  L.  34,  Z).  de  vulg.  et  pup.  tubst. ; — /.  W^D.dt  6on.  pos$.  tec.  tabid. ;  —  /.  9,  D.  de  reb.  dub'. 
^  LL  4  et  &^  D.  de  lU).  ei  pott.  hand.  inst. 
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Remarks  on  tue  Precedind    Aktici.k. 

3305.  We  have  added  to  the  case  explained  in  the  text  cited, 
which  relates  only  to  the  simple  iitstitutioit  of  the  heir  or  expcutm, 
the  case  of  some  advantage  left  to  the  eldest  eon  over  and  abare 
his  equal  share  with  the  other  children.  For  if  there  were  only  n 
bare  institntion  of  a  child,  or  of  several  children,  it  would  be  tiw 
same  thing  for  making  them  succeed  as  heirs  to  their  father,  whether 
there  were  any  testament  or  not  So  that  what  is  remarkable  iD 
thiB  text  consists  in  this,  to  show  that  the  disposition  of  the  fiitbo', 
of  which  it  might  be  doubted  whether,  the  same  being  made  with 

J  to  children  of  the  first  marriage,  it  should  have  its  efiisct  j 
with  regard  to  those  of  a  second,  ought  to  be  execated  iu  favor  o^ 
the  children  of  this  second  marria^,  an  it  wonld  have  been  fo^^ 
those  of  the  first  marriag?^  if  there  had  bc^ n  any  issue  by  it.  Aa^^ 
B8  to  the  liberty  of  institutiug  a  poathuiuous  child,  which  seetua  *  j 
b«  the  priiicipnl  subject  of  this  text,  we  have  inserted  nolhii^^ 
thereof  in  this  article ;  becauae  we  have  spoken  of  it  in  its  proi^i^ 
plac«  in  the  twenty-second  article  of  tha  second  section  of  7V>K^ 
menls^  and  in  the  thirteenth  article  of  the  second  section  of  Bf^^t 
and  ExeciUors  in  general. 

XXII. 

3306.  The  Validity  of  a  Bequest  is  independent  of  the  Motht  c** 
plained  by  the  Testator. —  When  a  testator  has  fully  explaifia«J 
himself,  either  as  to  the  institution  of  the  executor,  or  devise  of  a 
legacy,  and  that  he  adds  thereto  some  motive  of  hia  disposition,  fbr 
said  dispoi^ition  will  nevcrthr-lc?8  have  its  elTect,  although  it  thonld 
be  found  that  the  fact  explained  by  the  teBtat<v,  as  his  iiiulii>ai| 
were  not  true.  Thns,  for  example,  if  the  testator  bad  said,  I  pw 
to  such  a  one,  becaase  he  has  done  me  each  a  piece  of  serrioe;  •!- 
lliougfa  this  service  had  not  been  done,  yet  the  wUl  of  the  taMa*) 
which  would  be  sufficient  alone,  although  he  should  give  aoii^>^ 
son  for  it,  would  make  this  bequest  valid ;  and  the  motive  dvt  C 
added  th^to  marks  only  either  that  the  testator  has  beeo  i^^ 
ceived,  or  that  be  had  a  mind  to  make  his  bequest  more  touiH** 
But  if  he  had  explained  his  motive  in  such  a  manner,  that  it  8^** 
peared  that  his  intention  was  to  make  it  a  condition  on  which  ^v' 
effect  of  his  bequest  should  depend ;  as  if  be  bad  said,  My  will  i^ 
that  there  be  paid  to  such  a  one  the  sum  of  so  mach,  in  case  V* 
shaU  appear  that  he  has  done  such  a  buuness,  or  on  conditioa  dui^ 
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he  do  it ;  these  bequests,  and  others  of  the  like  kind,  would  be 
ooaditional,  and  would  depend  on  the  execution  of  that  which  the 
testator  had  explained.* 

XXIIL 

S907.  DispasUiofU  of  TesUUors  which  are  not  to  be  executed  — 

les  it  is  necessary  not  to  follow  the  dispositions  of  the 

r,  although  he  has  clearly  enough  explained  his  intention  ; 

^Rrhetber  it  be  that  there  was  ground  to  presume  that  he  was  igno- 

nuot  of  some  fact,  the  knowledge  of  which  would  have  obliged  him 

to  make  another  disposition,  or  because  what  he  had  ordered  was 

Ideally  unjust  or  unreasonable.     Thus,  for  example,  if  the  testator 

hmA  named  one  to  be  tutor  to  his  children,  or  to  have  the  care  of 

tlieir  education,  whom  the  relations  and  the  judge  knew  to  be  so 

^uifit  for  it,  that  this  choice  ought  not  to  be  confirmed ;  or  if  a  tes* 

tetor  had  directed  extravagant  expenses  for  his  burying,  or  if  he 

bad  made  any  dispositions  contrary  to  good  manners,  or  even  to 

gCNKl  sense,  by  some  folly ;  all  such  sorts  of  dispositions  would  not 

^  executed.  *  And  a  proper  provision  would  be  made   for  the 

puavdianship  of  the  children,  the  funeral  expenses,  or  other  things 

''eoessary  to  be  regulated,  either  by  the  testator's  relations,  or  the 

Jiulge,  according  to  the  quality  and  circumstances  of  the  fact^ 

XXIV. 

3206.  In  what  Sense  Testators  may,  or  may  not,  der(^ate  from 

^^    Laws, --^  The  rules  which  declare  that  testators  cannot,  by  any 

^^^Yise  in  their  testaments,  exempt  their  dispositions  from  being 

•object  to  the  law,  nor  order  any  thing  therein  contrary  to  law,° 

^'^^^ht  to  be  understood  only  of  dispositions  which  some  law  had 

"^^^dered  illegal,  and  which  should  be  contrary  to  the  spirit  of  the 

'^^Hr.    Thus,  for  example,  it  would  be  to  no  purpose  for  a  testator 

^^    oidain  that  his  testament  should  not  be  null,  although  he  had 

®^^iled  only  three  witnesses  to  attest  it.     Thus,  it  would  signify 

^^^  thing  to  impose  either  upon  his  executor  or  a  legatee  a  condi- 

^^:^n  which  the  law  would  not  allow  him  to  perform ;   as  if  he 

*^«uld  bequeath  any  thing  to  an  infant,  on  condition  that  he 

Ll7^\2^D.de  cpmdii.  et  dtmonM.;'-i7^^  6,eod.;^d.l.  17,  M-    See  the  tenth 

•lerenth  mrtklet  of  the  eighth  section. 
^  L.  10,  D.  de  co9\firm.  tut. ;  —  l.l^in  f.  D.de  ann.  legat.  et  fid. ;  —  /.  14,  S  6j  «'*  /•  •^-  ^^ 
ig.;—!.  113,  S  ^i- 1>'  <tt  ^^' 
*  L  55,  D.  de  hgat.  1. 
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should  marry  before  he  were  fourteen  years  of  age.  Thus,  a  tes- 
tator cannot  forbid  his  heir  or  executor  to  take  that  quality  upon 
him  with  the  benefit  of  an  inventory.  For  all  tbeae  dispositions 
would  be  directly  contrary  both  to  the  letter  and  spirit  of  the  law, 
and  of  no  other  use  but  to  gratify  a  fantastic  humor.  But  if  a 
disposition  of  a  testator  should  derogate  from  the  provision  of  any 
law,  only  in  a  case  where  the  spirit  of  the  law  would  not  be  trans- 
gressed, and  upon  a  motive  which  the  laws  would  not  disapprove 
of,  such  sorts  of  dispositions  would  have  nothing  in  them  contrary 
to  law,  and  therefore  would  subsist  Thus,  for  example,  although 
the  laws  ordain  that  the  father  shall  have  the  usufruct  of  the  goods 
acquired  by  his  son  that  is  not  emancipated,  yet  they  permit  a 
testator,  who  has  a  mind  to  leave  a  legacy  to  a  son  that  is  under 
his  father's  power,  to  deprive  the  father  of  the  legatee  of  his  right 
to  the  usufruct  of  the  thing  bequeathed.^  Thus,  although  the  la^ 
does  not  allow  minors  to  oblige  themselves,  nor  alienate  th 
goods  during  their  minority,  yet  if  a  testator  had  left  to  a  min 
either  a  sum  of  money  or  other  thing,  on  condition  that  he  shoul* 
become  bound  to  one  of  the  creditors  of  this  testator,  or  that 
should  sell  one  of  his  lands  or  tenements  for  a  certain  price  to 
person  named  in  the  testament ;  these  conditions  would  have  th 
eflfect,  and  the  infant  legatee  who  should  accept  of  this  lega 
would  be  bound  to  perform  them,  without  being  able  to  free 
self  from  them  under  pretext  of  his  minority,  except  by  renounci 
the  legacy,  in  case  the  said  conditions  should  make  it  disadvan 
geous.  Thus,  in  gen(;ral,  in  all  the  cases  where  the  point  in  qvk 
tion  is  to  know  whether  the  clause  of  a  testament  which 
op])osite  to  some  law,  or  to  derogate  from  it,  ought  to  subsist, 
ought  to  judge  thereof  by  the  spirit  of  the  said  rule,  by  distinguish- 
ing that  which  of  itself  is  illegal,  or  contrary  to  the  provision  of 
some  law,  understood  according  to  its  intention,  according  to  i 
spirit,  and  according  to  its  motive,  from  that  which  may  havei 
effect  without  transgressing  the  spirit  of  the  law,  although  it  may 
be  in  appearance  contrary  to  the  terms  thereof. 

XXV. 

3209.  Two  Different  Testaments  that  subsist  —  If  there  shoul^^' 
be  found  two  different  testaments  of  one  and  the  same  jjerson,  o  ^ 
the  same  date,  and  both  in  due  form,  and  in  the  one  the  testator 

•*  Nov.  117,  c.  1. 
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bad  named  other  executors  than  those  named  in  the  other;  these 
tvira  testaments  would  only  make  one  which  should  subsist,  and 
all   tbese  several  executors  would  divide  the  succession  among 
them.    For  these  testaments  being  made  at  the  same  time,  neither 
of  the  two  would  be  revoked  by  the  other.     And  it  would  be  pre- 
annxed  either  that  the  testator  had  a  mind  to  keep  secret  the  dispo- 
sitions of  one  of  these  testaments,  showing  only  the  other,  or  that 
other  motive  had  engaged  him  to  divide  them.* 


XXVL 

3S10.  Divers  Views  for  the  Interpretation  of  Testaments.  —  It 
follows  firom  the  rules  explained  in  this  and  the  foregoing  section, 
tli&t  the  doubts  which  may  arise  in  testaments  are  decided  differ- 
itly,  according  to  the  different  causes  from  whence  they  may  pro- 
;  according  to  the  different  presumptions  whereby  we  may 
of  the  intention  of  the  testator,  either  by  discovering  what 
had  in  hb  view,  or  even  supplying  that  in  the  cases  where  any 
^  the  roles  that  have  been  just  now  explained  may  oblige  us  to 
<lo  it ;  according  as  the  dispositions  of  the  testaments  are  conform- 
able to  the  laws,  or  are  contrary  thereto ;  and  according  to  the 
<)ther  views  that  the  several  rules  may  give,  and  the  circumstances 
demand.     Thus,  sometimes  it  is  necessary  to  observe  literally  the 
^^Tns  of  the  expressions,  and  sometimes  they  ought  to  be  inter- 
preted either  by  a  temperament  of  equity  when  they  will  admit 
^^»eof,  and  when  it  is  necessary ; '  or  by  the  consideration  of  one 
^  "tbc  persons  interested,  if  the  case  is  such  that  this  consideration 
^***^ht  to  be  of  any  weight.'     Thus,  when  the  difficulty  arises 
''^^'to  the  very  words  of  the  testator,  it  ought  to  be  resolved  by 
,^  rules  explained  in  the  foregoing  section.     And  if  it  proceeds 
m  anywhere  else  besides  the  testament,  and  some  unforeseen 
:ident  has  given  occasion  to  it,  it  ought  to  be  decided  in  the 
'l^^nner  that  equity  tells  us  the  testator  himself  would  have  de- 
^^ied  it,^  pursuant  to  the  rules  which  have  been  just  now  ex- 
j^*  ^^ned.     And  in  general,  it  is  the  duty  of  the  judge,  and  his  wis- 
^^^  m  will  direct  him,  to  apply  in  every  case  the  rules  that  are  most 
'^^^^Jtable  to  it» 


^  L.  I,  4  6,  Z>.  d!e  honor,  pots.  tec.  tab. 

L.  Z,  D.  de  his  quce  in  testam.  ddent. ; — /.  10,  inf.  D.  de  reb.  dub. 
^  See  the  second  article,  and  those  which  follow. 
*  /«.  1 6,  D.  die  condit.  et  demonstr. 
^  L.T^  C.  defidtie*    See  the  last  article  of  the  prccc<ling  section. 


SECTION    VIII. 


OP  THE  CONDITIONS,  CHARGES,  Dt:9Tt NATIONS,  MOTIVES,  DWKI 
TIOKS,  AMD  TBBMS  OF  TIME,  WHICH  TESTATORS  MAT  ADS 
THBIH  DIBPOaiTIONS. 

3211.  SiNcB  the  dispo  sit  ions  of  testators  ought  to  be  prop 
tioned  to  their  IntentioDS,  which  they  ought  to  explain,  and  I 
eaid  intentions  are  diversified  according  to  the  different  ?ie 
which  th«y  may  have  from  the  conjunctures  in  which  tbcyhi 
pen  to  be,  and  the  different  regards  which  they  onght  to  hft« 
the  circumstances  which  they  are  to  consider,  and  to  the  tm 
which  they  are  to  foresee ;  this  diversity  obliges  them  to  take  i 
fereiit  pret^autions  for  the  execution  of  their  wills.  Antl  It  la  i 
that  hae  naturally  given  rise  to  the  use  of  conditions,  charges,  i 
other  additions  to  bcqnests  in  testament.^!,  which  aball  tra  the  t 
jec.t-matter  of  this  section.  Thus,  the  rules  which  arc  here 
plained,  as  well  as  those  of  the  foregoing  sections,  relate  to 
sorts  of  dispositions  in  prospect  of  death,  institutions  of  oxeeut 
substitutions,  legacies,  and  others,  according  as  each  rule  n 
be  applied,  either  to  all  these  sort^  of  dispositions,  or  to  Bome 
them. 

«  Art.  L 

3213.  DefintHon  of  OontUtioHs  in  Testaments.  —  ConditkiM 
testaments  are  particnlar  dispoBitions,  which  are  part  of  Ute  «li 
dispositions  of  the  testator,  and  which  he  adds  to  thran  ia  oi 
to  regulate  the  effect  which  he  is  willing  they  should  hare,  if  •  a 
which  he  foresees  does  or  does  not  happen ;  whether  it  be  tfact 
makes  the  validity  of  what  he  orders  in  this  manner  to  depend 
this  event,  or  that  he  is  only  willing  to  make  some  change  then 
according  to  the  case  that  shall  happen.  Thus,  for  example,-*  1 
tator  may  bequeath  a  marriage-portion  to  his  daughter  in  case  i 
marries,  and  this  legacy  will  depend  on  the  event  of  her  murii 
and  will  not  have  its  effect  till  she  does  marry.  Thus,  a  teak 
may  devise  a  land  or  tenement  on  condition  that,  if  the  legi 
leaves  children  behind  him,  he  shall  have  the  property  therecrf,  i 
transmit  it  to  them ;  and  that  if  be  has  no  children,  he  shall  c 
have  the  bare  usufruct  of  it,  and  that  after  his  death  the  piop< 
shall  go  to  another :  which  will  make  this  legacy  to  have  difiei 


TIT.  I*  SBa  Till.]  TB8TAKBNT8.  373 

effects,  according  as  it  happens  that  the  legatee  has  children  or 
has  none.* 

IL 

3213.  Definition  of  Charges.  —  Charges  are  engagements  which 
the  testator  imposes  on  his  executor  or  other  person  to  whom  he 
leaves  any  thing  by  his  will ;  as  if  he  charges  his  executor,  or  a 
'^ff^tee,  with  the  usufruct  of  some  land  or  tenement,  with  a  ser- 
^'^^^^  with  an  annuity,  in  favor  of  a  third  person.^ 

IIL 

^  3S14.  Definition  of  Destinations.  —  Destinations  are  directions 

S^^n  by  the  testator,  whereby  he  appropriates  to  certain  uses  the 

^™t^|B  which  he  bequeaths.    Thus,  for  instance,  if  a  testator  leaves 

^  c^Om  of  mcmey  to  a  hospital,  to  be  laid  out  on  a  building,  or  on 

^^^^^^^^blea,  or  some  other  thing,  this  is  a  destination  which  he 

of  this  legacy.* 


IV. 

8215.  Definition  of  Motives.  —  Motives  are  the  causes  which  tes- 
tft.^or8  sometimes  express  as  the  reason  that  has  induced  them  to 
ix&3Jce  certain  bequests ;  and  they  are  of  two  kinds.     One  is  of  the 
motives  which  relate  to  the  time  past,  and  which  precede  the  dis- 
position of  the  testator ;  and  the  other  is  of  the  motives  which 
'^^'wd  a  fact  that  is  to  come,  the  hope  and  expectation  of  which 
•■^gage  the  testator  to  make   some  disposition.      Thus,  for  the 
^■•^e  past,  the  considerations  of  affection,  esteem,  and  gratitude 
'^^■^  good  offices  and  services  done,  are  motives  which  engage  one 
•^  *»ame  an  executor,  or  to  leave  a  legacy.*     Thus,  for  the  time  to 
the  hope  or  expectation  that  a  relation  and  friend  of  the 
_'s  will  be  willing  to  take  upon  him  the  guardianship  of  his 
J     **ciren,  is  a  motive  which  engages  the  testator  to  leave  him  a 
^8^oy.    And  these  motives,  whether  for  the  time  past  or  the  time 
^^Ome,  may  make  the  dispositions  conditional,  or  may  not  have 
.  ^'^  effect,  according  as  the  testator  shall  have  declared  his  inten- 
^*^  ;  as  shall  be  explained  hereafter.* 

m^^-  S,  D.  de  09ndiL  ef  dem.    See  what  has  been  said  of  conditions  in  covenants,  in  the 
^^^  section  of  Covenants. 

Zk  15,  D.  de  ntm  et  vtufr.  leg. ;  —  /.  36,  D  de  condit.  et  dem. 
^  Zk  17,  4  wU.  D.  de  condit.  et  dem. 

S  31,  Inat.  deleg.  '  See  the  tenth  article. 
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V. 

3216.  Definition  of  Description.  —  Description  is  an  exprcmii 
which  the  testator  makes  use  of  instead  of  the  name  of  the  [m 
son  or  thing  which  he  means,  or  which  he  adds  to  specify  it  mc 
expressly,  and  to  distinguish  it.  As  if,  instead  of  naming  mn  c 
ecutor  or  a  legatee,  he  describes  him  by  his  quality ;  if  he  gh 
to  the  eldest  son  of  such  a  one ;  if,  having  devised  an  etftate, 
adds  its  situation  and  its  bounds ;  if,  having  bequeathed  a  pietu 
of  such  a  history,  he  adds  the  name  of  the  painter,  or  mentio: 
from  whom  he  had  the  picture.' 

VL 

3217.  Definition  of  the  Terms  of  Time.  —  The  terms  of  time  a 
the  delays  which  the  testator  adds  to  his  dispositions,  whether 
be  to  defer  the  execution  of  them,  or  to  make  their  validity 
depend  thereon,  as  shall  be  explained  in  the  twelfth  article.    A^ 
these  terms  or  delays  are  of  two  sorts ;  one  is  of  a  certain  time, 
to  the  first  day  of  such  a  year,  or  within  so  many  years  to 
reckoned  from  such  a  day ; '  the  other  of  an  uncertain  time,  as . 
the  time  of  the  death  of  some  person,  or  at  the  time  of  his  ma 
riage.** 

VIL 

3218.  The  Oiarg-es^  Destinations,  and  (Conditions  are  often  con 
founded  tog-ether,  —  Although  the  conditions,  the  charges,  an* 
destinations  are  distinguished  in  the  manner  that  has  been  jiu" 
now  explained,  yet,  as  the  word  condition  is  commonly  used  ii 
our  language,  it  comprehends  often  the  charges  and  destinations 
and  the  word  charge  takes  in  likewise  the  conditions.  Thus,] 
is  said  of  a  legacy  or  devise,  that  charges  the  devisee  of  a  land  c 
tenement  with  a  service,  that  this  devise  is  left  on  condition  the 
the  said  devisee  should  suffer  such  a  service ;  thus  it  is  said  of  tli 
legacy  of  a  sum  of  money  destined  for  a  building,  that  the  sai 
legacy  is  left  on  condition  that  the  legatee  should  build.  Thi 
we  say  of  a  legacty  left  on  condition  that  the  legatee  shoul 
restore  to  the  executor  a  certain  WTiting,  a  movable,  or  other  thin| 
that  this  legacy  is  left  with  the  charge  of  restoring  the  said  wri 
ing  or  movable.     And,  in  fine,  it  is  said  of  a  legacy  destined  f( 

''  /..  34,  D.  de  cond.  et  dan.;  —  /.  17,  D.  de  condit.  et  dem.    See  the  cleyenth  article. 

^  L.  30,  I),  delffjat.  1. 

^  /v.  1,  4  2,  D.  de  cond.  ct  dem.    Sec  tlic  twelfth  and  thirteenth  articles. 
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Bome  purchase,  or  for  some  work,  that  it  is  left  with  this  charge, 
or  upon  this  condition,  that  the  said  purchase  or  work  be  made  or 
done  by  him  who  is  charged  with  it.  But  we  must  take  care  with 
respect  to  this  usage  which  confounds  these  words  in  one  and  the 
sancie  sense,  that  we  do  not,  for  all  that,  confound  charges,  destina- 
tions, and  conditions  together ;  for  although  they  have  often  the 
nine  effect,  yet  their  natures  are  different ;  which  it  is  necessary 
to  distinguish  for  the  right  use  of  the  rules,^  as  will  appear  by  the 
following  articles. 

VIIL 

3219.  TTie  Ounces  may  be  conceived  either  as  CanditionSj  or 
f^piy  as  Charges.  —  The  charges  may  be  conceived  two  ways : 
one,  in  such  a  manner  that  they  may  make  in  reality  conditions 
on  which  the  effect  of  the  testator's  dispositions  may  depend ;  and 
the  other,  so  as  not  to  have  the  use  of  conditions.     Thus,  for  ex- 
^ii^ple,  if  a  testator  bequeaths  to  a  creditor  of  one  of  his  friends  a 
•'un  of  money,  or  some  other  thing,  with  charge  to  the  said  lega- 
^  to  restore  to  the  said  friend  the  bond  or  obligation  of  what  he 
owes  him,  or  with  charge  to  desist  from  a  lawsuit  which  he  has 
^mmenced  against  him ;  these  charges  make  the  said  legacy  con- 
ditional, and  are  in  effect  conditions,  without  the  performance  of 
^hich  the  legatee  shall  have  no  part  of  the  legacy.     But  if  a  tes- 
tator devises  an  estate  of  a  thousand  livres  yearly  income,  with 
7^®  charge  of  paying  out  of  it  every  year  a  rent  of  two  hundred 
"^'Tes  for  a  foundation ;  this  charge  will  not  be  a  condition  upon 
^bich  the  effect  of  the  said  devise  will  depend,  but  will  only  give 
^  those  to  whom  this  rent  ought  to  be  paid  a  right  to  distrain  the 
''^^ta  of  the  said  estate,  and  the  other  goods  of  the  legatee,  if,  hav- 
S  axxxpted  the  legacy,  he  does  not  acquit  the  charge.* 

IX. 

. .  ^^20.   The  Destinations  may,  or  may  not,  have  the  Effect  of  Con- 
*^*c>JW.  —  The  destinations,  as  well  as  the  charges,  may  be  con- 


,       ^^  either  in  terms  which  make  them  to  be  a  condition,  or  to 
r^^^^  the  effect  thereof;  or  in  other  terms,  and  without  this  etlect. 
*^^s,  for  instance,  if  a  testator  charges  his  executors  to  give  a 
of  money  to  a  young  woman  when  she  marries,  to  be  to 


die  foUowing  articles.    The  osage  of  these  wonln,  charges  aod  conditifms^  is  com- 
j  oonfoanded  in  onr  language. 
*%hit  ii  a  ooDMqiwiice  of  the  preceding  articles. 


376  THE   CIVIL   LAW.  [PAET  IL  BOOK  II 

her  instead  of  a  marriage  portion,  this  destination  will  have  ill 
efiect  of  a  condition ;  and  if  this  young  woman  does  not  mair 
or  if  she  dies  before  she  is  of  age  to  marry,  this  legacy  will  li 
.  null.™  Thus,  on  the  contrary,  if  a  testator  leaves  a  sum  of  mooe 
to  a  hospital,  to  be  laid  out  there  on  some  edifice ;  although  th 
edifice  should  happen  to  be  built  by  some  other  means,  or  shoal 
not  be  necessary  to  the  said  hospital,  yet  this  destination  wonl 
be  no  obstacle  why  the  sum  should  not  be  due,  that  it  may  t: 
laid  out  upon  some  other  work,  of  an  equal  or  greater  advanta^ 
for  the  said  house :  for  the  intention  of  the  testator  was  not  thf 
this  donation  should  have  the  effect  to  make  the  legacy  cond 
tional." 

X. 

3221.  The  Motive  may  either  be  in  the  SUad  of  CondiHaH$j  or  » 
have  the  Effect  thereof.  —  The  motives,  as  well  as  the  charges  ax 
destinations,  may  be  conceived  either  in  terms  which  make  the 
to  have  the  effect  of  a  condition,  or  in  such  terms  that  maj 
them  not  to  be  considered  as  a  condition;  whether  it  be  tbi 
the  said  motive  respect  the  time  past,  or  the  time  to  come.  Thni 
for  example,  for  the  time  past,  if  a  testator  bequeaths  a  snm  o 
money  to  one  of  his  friends,  because  he  has  taken  care  of  hii 
aftairs,  this  legacy  will  not  be  conditional :  and  although  this  kg- 
atee  may  not  have  taken  this  care,  yet  the  legacy  will  nevertheless 
be  due,''  according  to  the  rule  explained  in  the  twenty-second  arti- 
cl(i  of  the  seventh  section.  But  if  the  testator  has  explained  thu 
motive  in  the  terms  of  a  condition,  the  legacy  will  not  be  due  un 
less  it  appears  that  the  lt»gatee  has  satisfied  it ;  as  if  the  testato 
had  said,  I  bequeath  to  such  a  one,  if  it  shall  appear  that  he  ha 
lioiK*  such  a  business.P  And  it  is  by  the  expression  of  the  testatoi 
and  by  the  circumstances,  that  we  are  to  judge  whether  thes 
sorts  of  legacies  are  pure  and  simple,  or  whether  they  are  cond 
tional.'i  Thus,  with  respect  to  the  time  to  come,  if  a  testator  b< 
queaths  to  one  of  his  relations  or  friends  a  sum  of  money  to  b 
paid  after  his  death,  adding  to  the  legacy,  that  he  hppes  the  legate 


m 
o 


I  J.  1,  C.de  his  qua  sub.  mod.  ■  L.  4,  D.  de  adm.  rer.  ad  cimt  pert. 

^31,  Tnst.  de  leffot. 

P  Sed  si  conditionalitor  cnuntiata  fucrit  causa,  aliud  juris  est.  Veluti,  hoc  modo,  Tit 
si  no^tnia  mea  curavit,  fandnm  meam  do,  lego.  /).  ^  31,  inf.;  — -/.  17,  ^  3,  D.  de  cond. 
dt:in. 

'1  L.  72,  §  6,  D.  dc  condit.  it  dcm. 
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will  assist  the  testator's  children  with  his  counsel  and  good  offices 
when  there  shall  be  occasion ;  this  motive  will  oblige  the  legatee 
only  in  point  of  honor,  and  this  legacy,  which  is  payable  before 
the  said  good  offices,  will  not  be  revoked,  although  they  are  not 
performed.     Bat  if  a  testator  leaves  a  sum  of  money  to  an  attor- 
ney or  solicitor,  that  he  may  take  care  of  instructing  and  soliciting 
a  lawsuit,  that  is  either  already  commenced  or  to  be  commenced, 
tMs  motive  will  be  instead  of  a  condition ;  and  this  legatee  will 
not  be  entitled  to  the  legacy,  unless  he  perform  the  condition  ac- 
^'wding  to  the  will  of  the  testator,  and  the  state  of  things.     Thus, 
'^  a.nother  example,  if  a  testator  leaves  a  sum  of  money  to  one  of 
"^  i^ations  or  friends,  to  engage  him  to  accept  the  guardianship 
^  his  children,  and  the  legatee  refuses  it,  he  shall  have  no  right 
***  the  legacy.' 

XL 

3222.  T%e  Descriptions  may  sometimes  imply  a  Condition.  — -  De- 
scriptions do  not  usually  imply  a  condition,  but  are  distinguished 
fom  conditions  in  this,  that  they  for  the  most  part  have  regard  to 
tile  past  and  present  time,  whereas  the  greatest  part  of  conditions 
lespect  the  time  to  come.*     But  there  may  be  descriptions  con- 
ceived in  terms  which  give  them  the  nature  of  conditions.     Thus, 
tb«ie  is  no  condition  when  a  testator,  the  better  to  describe  a  land 
^  tenement  that  is  devised,  and  sufficiently  specified,  adds  that  it 
*  the  land  or  tenement  which  he  purchased  of  such  a  one,  or  that 
•*>ch  a  one  gave  him ;  and  this  legacy  is  independent  of  the  truth 
®*    this  description,  so  that  although  it  were  false,  yet  the  legacy 
^onU  nevertheless  have  its  effect :  for  the  testator  may  have  been 
|~^^^ived  as  to  these  circumstances ;  and  it  is  sufficient  that  what 
^  h^d  a  mind  to  give  is  well  enough  known  otherwise.*    Thus,  on 
/^^  oontrary,  if  a  testator  had  bequeathed  that  which  was  due  to 
**^  by  a  debtor  whom  he  named,  this  legacy  would  imply  the 
'^^ition  that  there  was  a  debt  owing,  and  if  nothing  was  due, 
^^^  legacy  would  be  null.     Thus,  in  like  manner,  if  a  testator  had 
^^^t^eathed  the  fruits  that  should  be  gathered  in  such  a  ground  tlie 
vj^t'  of  his  death,  this  description  would  imply  the  condition  that 
^^e  should  be  some  crop,  and  if  there  were  none,  the  legacy 
^tild  be  without  any  effect^    But  if  the  testator,  having  be- 

Z.lU.D.delegat.l.  *  L.S4,^  I,  D.deotmdit.  elckm. 

U.  L94,D.de  eondit.  et  dem.  ;^l.  17,  wd. 
^  L.1l,S^^l>'d€Ug.\\  —  l.\,Svk.D.dt  eondit.  et  dem. 
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queatbed  a  sam  of  money,  should  add  afterwards  that  the  sa: 
Bura  slioiild  b«  {laid  to  the  legatee  oat  of  the  produce  of  mdi 
etop,  or  out  of  the  moneys  which  should  be  found  in  ituoha  plao 
these  tle!«;ripliontii,  being  added  only  to  show  his  hcire  or  enecnto 
whence  they  mi|i;bt  easily  pay  the  aaid  legacy,  would  not  niBke 
conditional,  uiileeK  they  were  expressed  in  such  terms  at  mkg 
make  one  judge  that  the  testator  had  a  mind  to  beqoeatfa  on 
what  could  be  made  of  such  a  crop,  or  other  thing,  whtch  b>  hi 
thasqndfied.' 


XIL 


I 


8SS3.  Tht  Term  of  an  Onrertum  Time  mikes  the  Legvcp  i 
tiutal.^  Examptr. —  The  tenns  of  legacies  fixed  to  a  certain  da 
mch  aa  the  tir^l  day  of  such  a  year,  or  within  sach  a  time,  do  o 
make  a  condition  on  which  the  legaey  may  depend;  and  the  elKi 
of  these  terms  in  only  to  defer  the  delivery  of  the  legacy,  the  rif 
of  which  is  already  acquired  to  the  legatee,  and  which,  were  H  o 
for  the  tenn,  would  be  due  instantly :'  but  the  term  of  an  taun 
I  ilkiii  day  implies  a  condition  on  which  the  legacy  depeiidn.  Tka 
for  example,  if  a  tenlator  bequeaths  any  thing  to  an  infant  vbr 
bo  shall  ha\-e  attained  the  age  of  fourteen  or  one-and*tWfiir 
years  complete,  to  a  friend  wiren  he  ^all  pnrchase  sneh  an  o£n 
to  a  young  woman  when  she  »hall  be  murrieH :  these  legaeiew  ioi 
ply  iho  condition  ihat  the  ."siid  tinse  jhaU  happen,  ihat  ihe  legaU- 
shall  be  <^  age,  that  he  shall  purchase  atxh  an  office^  thit  4 
jooog  woman  shall  be  married ;  and  this  conditiaa  is  tiwmae'i 
if  the  testator  had  left  Ae  legacy  in  case  the  legatee  rironld  lie  i 
that  tena,  and  that,  if  he  died  before,  the  legacy  abould  be  kri 
Urns,  we  must  not  oonfoond  the  l^ades  whi<^  are  made  psyab 
•t  an  Dnoertun  time  vitii  Uie  legaeiea  payable  at  a  certain  tam. 

xm. 

3234.  AmoOter  £caiii^--Tbe  nDcertuoty  of  the  times  < 
which  depeDd  the  legaocs  explained  in  the  foregmng  article  CO 
sists  in  this,  that  it  is  nneeitain  if  those  times  will  ev^  happen;  J 


h  w«U»*r  ik»  HMk  vecdM  «f  X 
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it  maj  jnot  happen  that  the  legatee  lives  to  be  of  age,  or  that  he  has 
inch  &Ka  office,  or  that  a  young  woman  marries.    But  there  are 
times  iincertain  in  another  manner,  although  it  be  certain  that 
they  wiLU  happen,  and  which  do  nevertheless  make  the  disposition 
of  the  "testator  to  be  conditional ;  as,  for  instance,  if  he  charges  his 
heir  or  ^^xecutor  to  restore  at  his  death  either  the  whole  inheritance, 
or  a  certain  land  or  tenement,  to  another  person :  for  in  this  case, 
tltbon^h  it  18  certain  that  the  time  of  the  death  of  this  heir  or  ex- 
ecntor  will  happen,  yet  since  it  is  uncertain,  if,  when  it  does  hap- 
pen, iVxe  person  in  whose  favor  the  said  disposition  is  made  is  not 
dead,  this  uncertainty  renders  the  disposition  conditional,  and  im- 
plies the  condition  that  this  person  do  survive  the  said  heir  or  ex- 
ecutor.* 

Remarks  on  the  Preceding  Article. 

3225.  We  have  not  put  down  in  the  article  what  is  said  in  the  last 
o(  the  texts  cited,  that  the  legacy  due  at  the  time  of  the  legatee's 
death  is  not  conditional,  and  that  he  transmits  it  to  his  heir  or  ex- 
ecutor.   For  it  does  not  seem  probable  that  it  will  ever  come  into 
uy  one's  mind  to  leave  a  legacy  so  useless  to  the  legatee,  and  of 
^hich  no  one  could  have  any  benefit  except  the  legatee's  heir  or 
Reenter,  who  perhaps  might  be  no  relation  to  the  testator,  nor  so 
Ainch  as  known  to  him.     And  if  the  testator  had  a  mind  to  leave 
^y  to  the  children  of  this  legatee,  and  after  his  death,  he  would 
'^^e  expressed  himself  in  another  manner.    But  although  this  case 
ahould  never  happen,  yet  we  make  this  remark  here  on  occasion  of 
**^**  text,  that  we  may  add  at  the  same  time  the  reason  why  the 
^^certainty  of  the  time  of  the  legatee's  death  does  not  make  the 
*^8^cy  conditional,  as  the  uncertainty  of  the  time  of  the  executor's 
^^th  does.     Which  proceeds  from  this,  that,  in  the  case  of  a  leg- 
^y  due  at  the  time  of  the  executor's  death,  it  may  happen  that 
.    ^  legatee  may  die  before  him,  in  which  case  there  will  be  neither 
,  S^cy  nor  legatee ;  whereas,  in  the  case  of  a  legacy  due  at  the 
^^^   of  the  legatee's  death,  it  cannot  happen  that  the  legatee 
.     ^Vild  die  before  the  time  in  which  the  legacy  ought  to  begin  to 
1^^*^  iuj  effect,  which  is  the  time  in  which  he  dies.     Thus,  it  will 
I       i^i  the  last  moment  that  he  passes  from  life  to  death  that  this 
S^cy  will  have  its  effect,  to  pass  from  the  legatee  to  his  heir  or 
^^^utor. 

X-  79,  f  X^D.de  otmdit.  et  dem.;  —  I.  1,  4  %  D.  eod.;^l.  4,  I),  quando  dies  Ugat.  vel 
ctd.    See  the  seTcnteenth  article  of  the  ninth  section  of  Legacies. 
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XIV. 

3226.  /(  is  arcesmri/  tii  distin^hh  the  Different  Sorts  o/ JXtpt 
sitions,  to  be  t^la  lo  judge  aright  of  them.  —  It  follows  from  tfara 
ditfercnt  manners  iti  which  teetators  may  diversify  their  dinpm 
tions,  that,  in  all  the  cases  where  the  question  u  to  inttrrprvt  any  • 
them,  it  is  necessary  to  examine  its  natun>,  to  know  whether  it 
pure  and  simple,  oi  condilional,  uiid  whether  it  t:on1ain»  any  of  tl 
other  oharaoteis  which  have  been  jufit  now  mentioned,  in  order  1 
discover  by  the  said  characters,  and  hy  ihu  expressions  tt(  the  te 
tator,  what  may  have  been  his  intention,  and  how  his  dispoaitio 
ought  to  be  executed.''  Which  dependa  on  the  prwediag  nic 
and  those  that  follow,  and  which  relate  chictly  to  conditicM 


XV. 


3227.  Three  Sorts  of  Conditions  tcitk  Respect  to  tie  Divert  a 
of  Facts  or  Events  on  which  they  depend-  —  Conditions  orv  of  s^ 
eral  surts,  and  may  be  distinguished  into  diifereiit  classes,  aoecu 
ing  to  the  different  views  under  which  they  are  considered.  If  n 
consider  them  with  respect  to  the  divers  sorts  of  facts  or  evcntH  o 
Wliich  they  depend,  there  are  tliree  sorts  of  them.  The  firat  a  c 
those  which  depend  solely  on  the  act  of  the  |>er8on  to  whom  tin 
CDuditioa  is  enjoined;  the  second,  of  those  which  d<;peail  £»J 
events  in  wliich  the  act  of  that  person  has  no  share ;  and  th' 
third  is  of  those  which  depend  partly  oh  the  act  of  Uie  said  per 
Bon,  and  pardy  on  an  event  that  is  independent  of  his  act.  IW 
condition,  that  a  legatee  shall  give  a  sum  of  money,  do  warn 
work,  discharge  what  ia  owing  him  by  one  of  bia  debton,  tjatb 
shall  not  raise  a  building  bo  high  as  to  fH«jndice  thc^  U^Ml^ 
prospect  of  a  house  belonging  to  a  friend  of  the  testatorVi  u> 
such  other  like  conditions,  are  of  the  first  of  these  tiiree  kiads.  4 
legacy  of  a  sum  of  money,  on  condition  that  there  be  so  much  clea 
got  of  a  lawsuit  that  is  still  depending,  or  in  a  commeroe  vjhich  S 
not  as  yet  ended,  would  be  of  the  second  kind.  And  we  may  pr 
for  an  example  of  the  third  sort,  the  condition  imposed  on  a  1^ 
tee  to  buy  a  house  of  a  third  person,  either  in  order  to  give  it  t 
some  other  person,  or  to  fit  ap  an  apartment  in  it  for  a  hospital 
for  this  condition  would  depend  partly  on  the  act  of  him  ff 
whom  it  was  imposed,  and  partly  on  the  will  of  the  owner  of  ib 
said  house,  or  perhaps  even  on  a  casualty,  which  might  m>de( 

b  TUi  1«  ■  ouueqiwuoe  of  the  preceding  rales.    See  die  «ni<-Ie«  whidi  Ml««- 
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impoeaible.  As  if  the  situation  of  the  said  honse  should  expose 
it,  together  with  the  ground  on  which  it  stood,  to  be  destroyed  by 
the  oyerflowing  of  a  river,  or  by  a  torrent,  and  that  in  fact  the 
iKnise  and  ground  should  happen  to  perish.^ 

XVL 

8SS8.  nree  Sorts  of  Conditions  with  Respect  to  Time.  —  Condi- 
^io^3  may  likewise  be  distinguished  into  three  kinds,  according  to 
ti»  timefTto  which  they  may  have  relation.    One  is  of  those  which 
K9|>ect  the  time  past ;  as  if  a  testator  bequeaths  a  sum  of  money, 
in  o^se  the  same  shall  be  found  to  be  due  to  him  from  a  business 
^^^y  begun  in  his  absence  by  some  friend  of  his  whom  he  had 
intrusted  with  it,  but  the  event  of  which  he  does  not  as  yet  know. 
The  second  kind  is  of  the  conditions  which  relate  to  the  present 
^ime;  as  if  a  testator  leaves  a  legacy  to  a  stranger  or  alien,  in  case 
be  be  naturalized  at  the  time  of  making  the  testament,  or  at  the 
time  of  the  testator's  death,  which  will  be  the  present  time  of  the 
sncdoession's  being  open.     The  third  is  of  conditions  which  have 
aspect  to  the  time  to  come ;  as  if  a  testator  leaves  a  legacy  in 
case  the  legatee  shall  happen  to  purchase  an  office.    But  it  is  only, 
properiy  speaking,  this  third  kind  which  has  the  true  character  of 
n  condition,  which  is  to  suspend,  until  the  same  does  happen,  the 
disposition  of  the  testator  which  depended  on  it:  whereas  the  con- 
ations which  relate  either  to  the  time  past  or  present  do  not  sus- 
pend any  thing ;  and  at  the  moment  of  making  the  testament,  or  of 
^®  death  of  the  testator,  it  is  then  determined  either  that  the  dis- 
position is  null  if  the  condition  has  not  happened,  or  if  it  has  hap- 
pened, that  the  legacy  shall  have  its  effect     And  there  is  nothing 
^  ^spense  but  the  knowledge  whether  it  has  happened  or  not* 

XVII. 

3829.   Two  Sorts  of  ConditionSj  Express  and  Tacit.  —  We  must 

^Wise  distinguish,  under  another  view,  two  sorts  of  conditions, 

**ioh  comprehend  them  all.     One  is  of  those  which  are  express, 

*^^  the  other  of  those  which  are  called  tacit     The  express  condi- 

^*^^  are  all  those  which  the  testators  express  in  terms  of  condi- 

^^s,  or  other  terms  equivalent ;  and  those  conditions  are  called 

^t,  which,  without  being  expressed,  are  tacitly  implied  in  the 


'^.  60,  D.  de  oondit.  et  demon. 

/^.  \6,  D.de  imj.  rupt.;  —  /.  3,  4  13,  />.  ci«  hon.  libert.;  —  /.  10,  inf.  D.  de  condit  inat. 
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clauses  of  the  testament.  Thus,  when  a  testator  bequeaths  the 
fruits  of  a  ground,  or  such  a  year,  or  the  profits  which  arise  from 
such  an  affair,  these  sorts  of  legacies  imply  the  tacit  condition, 
that  there  shall  be  fruits  gathered  in  the  said  ground,  and  that 
some  profit  shall  be  made  of  the  said  affair  when  it  shall  be  ended.* 
But  these  sorts  of  conditions  which  are  implied  do  not  make  the 
legacies  of  this  kind  conditional  with  this  effect,  so  as  to  make  the 
right  of  the  legatee  to  depend  on  them.  For  before  that  it  be  cer< 
tain,  in  the  case  of  the  legacy  of  a  crop,  whether  there  wiU  be  an 
fruits,  or  not ;  and  in  the  case  of  the  legacy  of  the  profits  arisin 
from  such  a  business,  whether  there  will  be  profit  or  loss  thereby 
the  legatee  has  acquired  his  right  to  what  fruit  the  ground 
produce,  or  to  what  profit  may  arise  from  the  said  business.  Ai^ 
the  legatee  has  so  fully  acquired  this  right  before  the  event  giv 
him  the  use  of  the  legacy,  that,  if  he  should  happen  to  die  in  t.' 
mean  while,  he  would  transmit  his  right  to  his  heir.  So  that 
effect  of  this  condition  is  not  such  as  that  the  validity  of 
legacy  depends  thereon,  but  it  is  only  such  that  the  legacy,  w&tb. 
out  being  null,  may  happen  to  be  of  no  manner  of  profit  to  the 
legatee.' 

XVIIL 

3230.  Impossible   Conditions.  —  Another  kind  of  conditions  u 
made  up  of  those  which  are  impossible.     And  we  must  reckon 
this  number,  not  only  that  which  is  impossible  by  nature,  but  lik' 
wise  that  which  is  contrary  to  law,  good  manners,  or  decency, 
for  example,  if  a  testator  had  bequeathed  a  marriage  portion  to 
young  woman  of  ten  years  of  age,  on  condition  that  she  shoal 
marry  within  a  year ;  or  if  he  had  left  a  legacy,  on  condition  th 
the  legatee  should  fix  his  domicile  in  a  certain  place.     For  th 
condition  of  this  marriage  would  be  contrary  to  law ;  and  that 
fixing  his  domicile  in  a  certain  place,  being  contrary  to  the  just  an 
natural  liberty  that  every  one  has  to   choose  his  dwelling-pla 
would  be  in  some  manner  contrary  to  good  manners  and  decencj 
Thus,  these  sorts  of  conditions  oblige  to  nothing  at  all,  no  mor 
than  those  which  are  naturally  impossible,  and  they  are  held  to 
the  same  as  if  they  were  not  written.     For  that  is  considered 
impossible  which  cannot  be  done  without  breach  of  the  law,  or 
good  manners  and  decency.     And  if  there  were  in  a  testamei 

'  />.  1,  4  lilt.  D.  de.  condit.  d  dent.  ^  L.  99,  Z).  dt  condit.  el  dm. 
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oondltions  either  naturally  impossible,  or  contrary  to  law  and  good 
maimers,  the  dispositions  which  the  testator  should  make  to  de- 
pend, on  them  would  nevertheless  have  their  effect,  although  these 
condxtions  should  have  none.' 

XIX. 

3SS1.  Another  Kind  of  Impossible  Conditions.  —  There  may  be 
coalitions  which,  without  being  naturally  impossible,  and  without 
bav^ing  any  thing  in  them  contrary  to  law  and  good  manners,  can- 
not te  fulfilled,  because  of  some  event  which  makes  the  perform- 
ance of  them  impossible :  and  in  that  case,  the  disposition  which 
^Icpended  on  such  a  condition  will  have  its  effect,  or  will  not  have 
i^  according  as  the  quality  of  the  condition  may  mark  what  was 
^e  intention  of  the  testator.    Thus,  for  example,  if  a  testator  had 
devised  a  tenement,  or  other  thing,  on  condition  that  the  legatee 
should  give  a  sum  of  money  to  some  person  before  the  legacy 
should  be  delivered  to  him,  and  that  the  said  person  should  happen 
to  die  before  the  testator ;  the  non-performance  of  such  a  condition, 
that  is  become  impossible,  would  be  of  no  prejudice  to  the  legacy, 
^nd  the  legatee  would  have  it  without  paying  the  sum  of  money : 
for  the  intention  of  this  testator  was  to  leave  two  legacies ;  one  to 
this  legatee,  and  the  other  to  that  person.    So  that  the  fruitfulness  of 
the  one  legacy  does  not  annul  the  other,  no  more  than  in  the  cases 
of  the  twenty-ninth  article.^     Thus,  on  the  contrary,  if  a  testator 
'^^  left  a  legacy  to  a  young  woman,  in  case  she  should  happen 
^  be  married  to  such  a  relation  or  friend  of  the  testator's,  and 
^e  said  relation  or  friend  should  chance  to  die  before  the  said 
''^•rtage,  the  legacy  would  be  nulL     For  the  intention  of  this  tes- 
^^'  had  for  its  object  only  this  marriage,* 

XX. 

^232.  Dispositions  made  with  a  View  to  procure  others  are  Ufir 

^^VuL  —  We  ought  to  reckon  among  the  conditions  that  are  con- 

r^^  to  good  manners,  those  which  a  testator  adds  to  a  disposition 

j^    fa.vor  of  some  person,  in  order  to  procure  to  himself  the  like 

^^t.     As  if  he  should  institute  such  a  one  for  his  heir  or  execu- 


^3,D.de ctmdit.  et  dem. ;^l.  1, D. <k condit.  intt.'^-^l  14,  D.  ew/.;  — /.  71,  S^D.<U 
^    A^^  ^t  demcnatr. ;  —  /.  \b^  D.  de  condit.  inst.     Sec  the  twelfth  article  of  the  fourth  section 


^    ^«e  the  twenty-ninth  article  of  this  section. 

^.  4,  C.  deamdit.  uu(.  tarn  Ifffot.  quamjid.; — v.  D,  de  ootM.  H  dem. 
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tor,  in  cniiR  the  naul  person  hath,  on  his  part,  naioed  this  tcstatoi 
to  be  his  bt-ir  or  executor.     And  it  wotilil  be  thv  Fonic  thioi;  in  n 
legacy  left  on  such  a  condition.     Aod,  in  general,  in  what  manoer 
eoever  tho^  dispositions  are  conceived  which  trnd  to  tbc  procnc-  - 
ing  of  others  from  those  persona  in  whose  favor  they  are  made^^ 
wbvtbcr  it  be  that  the  testator  expects  th<:  said  disposilionx  lo  bc^ 
made  in  his  own  favor,  or  in  favor  of  other  persons ;  or  that  li,^ 
givt;s  to  one  person,  in  order  to  get  from  another ;  all   Ibnte  Icuu^^ 
of  dispositions  are  contrary  to  good  manners,  and  are  unlawful' 

Remarks  on  the  PitECEBrNo   Abticlb.  J 

3333.  These  sorts  of  dtspositlous,  to  mean  and  sordid,  wlhi^ 
mre  mentioned  in  this  article,  most  needs  have  been  very  frwp»i»»j 
at  Rome,  seeing  it  was  Dcccssary  to  hare  a  law  to  rrprrss  iher:^ 
which  was  a  decree  of  the  senate,  of  which  mention  is  made  in  (l-^M 
tuxts  cited  oa  this  article.  I'hia  rule  is  not  very  necv«Muy  oiK^ 
ns;   for  although  we  have  other  unfair  ways  enough   | 

I  amoag  ns,  in  order  to  procnrr  farorable  dispoeitiooH  frum  t 
yet  ve  tee  but  few  persons  who  think  of  laying  soob  snam  ^^^ 

'  Ihwe,  and  m  lew  who  sutT^T  thems«lve»  to  be  cao^t  in  then. 

3234.  We  are  not  to  reckou  in  tbe  number  of  the  dispoaiti<ni  ^ 
spoken  of  in  Ihiii  article,  the  mutant  Irstaments  of  two  pcnon>>  «h^^ 
inMilule  reciprocally  one  another  heir  ca  executor ;  for  neitber  o^A 
the  two  anticipate*  the  will  of  the  other,  in  order  to  promic  ih^^ 
■taid  inMitution  in  his  favor:  but  boih  the  one  and  the  other  haV* 
ing  a  reciprocal  afiection,  which  can  <Hily  proceed  bam  jwt  cwe^' 
tiiere  is  no  reason  why  tbe  one  and  tbe  other  should  not  expHM  ^^ 
by  snob  an  institiition  aa  this  is.  And  it  is  ezpieady  lawwi^  *f^ 
proved  of  by  these  wmds  of  tbe  first  <^  tbe  texts  oted  on  tki>  a^K 
tide: — Norn  ecu  {iiutihUiemet)  sautua  improbftvU  qua  wnUmi  i^t^^ 
Homibtn  jmdicia  prmocatenmL  It  is  for  these  reasons  that  tbe  i^* 
ciprocal  testamenta  have  been  af^woTed  at  by  tiie  novel  of  tic^ 

Gmperor  ValentiniaB,  De  T^ilmmemlu,  and  by  ovr  usage,  nMS** ■ 

vise  between  hoaband  and  wife  in  some  eaataai^ 

XXL 
daS&.  Hot  tkote  K^idk  ore  wtaJe  mt  ■■  Admm^e^wKiU  tf  * 
Rrwur  Bm^ — If  tbe  testator  did  not  make  bis  diaptmikm  in 
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fa.'V'cr  of  a  penon  to  depend  on  what  he  should  expect  firom  him ; 
bot  that  having  known,  for  example,  that  a  person  had  left  him 
sonaething  by  his  testament,  he,  on  his  part,  out  of  a  sense  of  grati- 
tude, should  leave  something  to  the  said  person,  or  to  some  of  his 
children  or  friends,  on  his  account;  such  a  bequest,  not  being 
m&de  with  a  view  to  procure  the  like  from  the  said  person,  would 
iaLve  nothing  unlawful  in  iV^ 

XXIL 

3236.  One  or  more  Conditions  of  the  same  Disposition.  —  Since 

^^onditions  depend  on  the  will  of  the  testator,  and  are  arbitrary, 

oi:ie    may  make  a  disposition  to  depend,  not  only  on  one,  but  on 

Boore  conditions,  whether  they  be  in  relation  to  a  fact  in  the  power 

^  tbe  person  whom  the  said  disposition  concerns,  or  of  another  na- 

t^*^e-     And  if  there  be  several  conditions  joined  together,  so  as  that 

the  t^estator  imposes  them  all  together,  the  fulfilling  of  one  of  the 

^^Qciitions  will  not  be  sufficient  to  validate  a  bequest  which  de- 

on  the  accomplishment  of  them  alL     But  if  it  depends  only 

one  or  other,  the  accomplishment  of  the  first  will  give  it  the 

which  it  ought  to  have.'' 

XXIIL 

The  Will  of  the  Testator  is  Uie  First  Rule  whereby  to  m- 

et  the  Conditionsj  and  other  Sorts  of  Dispositions,  —  In  all 

cases  where  there  may  arise  difficulties  concerning  conditions, 

destinations,  motives,  descriptions,  and  terms  of  time,  the 

-  general  rule,  and  which  is  common  to  all  these  sorts  of  dif- 

^^'^^ties,  is  always  the  will  of  the  testator.     Thus,  it  is  by  the 

Owledge  that  we  may  have  of  his  intention,  that  we  are  to  regu- 

L.  71^  D.de  kaend.  intt.    In  the  article  we  hare  not  made  use  of  the  expreuion  in- 
in  this  text,  /  irutitute  such  a  one  my  heir  or  executor ^  for  Uie  same  share  or  portion  that 
has  institutfd  me  his  heir  or  executor.    For  although  the  said  disposition  docs  not 
to  be  made  with  a  desip:n  to  procure  another,  and  that,  on  the  contrary,  it  Fccms  to 
^^"V^nppose  the  other  to  be  already  made ;  yet,  seeing  it  may  have  relation  to  the  tcsta- 
^^t  of  a  person  who  is  still  olive,  and  who  may  make  another,  and  seeing  it  implies  the 
Condition  that  this  testator  shall  he  heir  or  executor  to  the  other,  since  he  drives  only  in 
l^roportion  to  what  the  other  shall  have  lefl  him ;  such  a  dispo<<itinn  as  this  <loes  not  seern 
to  be  Terr  decent,  and  is  not  agreeable  to  our  usage.    Wherefore  we  have  put  down  in 
the  article  another  case,  which  may  suit  with  our  usage,  and  which  ])oints  out  the  charac- 
ter by  which  we  are  to  distin^nnsh,  in  dispositions  whieh  are  relative  to  others,  those  which 
may  be  reckoned  lawful  from  those  which  are  not,  according  to  the  principles  explained 
\  in  this  and  the  foregoing  texts. 

f  •  L.5,D,tk  comHt.  inst. 
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late  them.®    And  the  use  of  this  general  rale  depends  in  particolar 
on  the  preceding  rules,  and  those  which  follow. 

XXIV. 

3238.  Conditions  which  depend  on  the  Act  of  the  Executor  or 
L^atee.  —  The  conditions  which  depend  solely  on  the  act  of  the 
person  to  whom  the  testator  has  enjoined  them  ought  to  be  ful- 
filled in  the  manner  that  he  has  regulated,  and  as  soon  as  they 
conveniently  be  performed.     And  his  disposition  hath  its  effect,  01 
ceaseth  to  have  it,  according  as  the  said  person  aocomplisheth  <»-% 
doth  not  accomplish  the  condition,  whether  it  consist  in  doing 
not  doing,  in  acquitting  or  giving,  or  in  suffering  some  charge, 
what  other  nature  soever  it  be  of,  provided  only  that  the  conditi< 
have  nothing  in  it  that  is  impossible,  or  contrary  to  law  and 
manners.1^ 

XXV. 

3239.  Condition  of  not  doing  Something.  —  As  to  the  conditio; 
which  oblige  not  to  do  something ;  as,  for  instance,  not  to  raise 
building  so  high  as  to  hinder  the  light  or  prospect  of  a  house, 
vision  ought  to  be  made  for  the  security  of  the  person  interestec:^"^^, 
according  to  the  nature  of  the  condition,  whether  it  be,  by  the 
submission  of  the  person  on  whom  the  condition  is  imposed, 
other\^4se,  according  to  the  circumstances.^ 

XX  VL 

3240.  Conditions  which  do  not  depend  on  the  Act  of  the  Execu' 

tor  or  LtiTiUt  e. —  The  conditions  which   depend  upon  events,  in /^^^ 


ar 
et 


which  the  act  ot*  the  heir  or  executor,  or  legatee,  has  no  share, 
have  their  etVect  by  the  event  itself,  whenever  the  case  happens,  or^ 
fails  to  have  it,  if  the  case  does  not  happen/     Thus,  for  example^  <^^^} 
a  IciT^cy  of  a  sum  of  money,  ii[x>n  condition  that  so  much  cleair^ 
iT'^in  shall  be  made  bv  a  business  or  commerce  that  is  not  as  ve''  - 
endeii.  will  Ix*  in   susjxMise  until  the  event :  and  if  there  be  an;^  ^^Y 
dear  pix^tit,  the  Ici^icy  will  have  its  effect,  either  in  whole  or  i'  ^^crz/i 
jvart,  aiWixiiui:  :o  the  quan:i:y  of  the  profit  that  is  made,  orwi 
rrm;un  without  effei^t,  if  theiv  be  no  profit  at  alL 

*  I    Ij*.  .' '  .?r  .-"»>.:..'.  (i  .itn. 

^  /    T.  r-  .:";  .\yn.i  r^  .>rw.:  —  r  .V.v.  ii.  r  -*4.    S«  the  fDnr-sixth  article. 
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XXVII. 
S241.  CondUions  which  depend  on  the  Act  of  Third  Persons.  — 
e  most  reckon  in  the  number  of  conditions  which  depend  on 
'«nts  wherein  the  act  of  the  heir  or  executor,  or  legatee,  has  no 
.cure,  those  which  depend  upon  the  act  of  third  persons ;  as  if  a 
itator  had  left  a  legacy  or  a  sum  of  money  to  be  laid  out  ac- 
^^^^^»ding  to  his  intention,  in  case  the  same  should  be  approved  by 
^"  S)er8on  whom  he  should  name,  such  as  the  executor  of  his  testa- 
iniy  or  other  person,  leaving  it  to  the  said  person  to  execute  or 
»t  to  execute  his  intention,  which  he  had  explained  to  him ;  as, 
^^^  example,  if  it  was  for  making  a  restitution,  which  the  testator 
^^iw  in  doubt  whether  he  was  obliged  to  make  or  not,  and  the  de- 
~  don  of  which  doubt  he  was  willing  should  depend  on  the  said 
>n.* 


XXVIIL 

3242.  CondUions  which  depend*  on  the  Combinations  of  Acts  and 
Events.  —  The  conditions  which  depend  partiy  on  the  act  of 

'^lie  executor  or  legatee,  and  partly  on  some  event,  whether  it  be 
e  act  of  third  persons,  or  a  casualty,  have  their  effect  differently, 
have  it  not,  according  to  the  nature  of  the  conditions  and  the 

^isircamstances,  by  the  rules  which  follow.* 

XXIX. 

3243.  Examples  of  Conditions  tahich  depend  partly  on  the  Ad  of 
dkim  who  is  charged  with  them,  and  partly  on  the  Act  of  other  Per- 
.sans.  —  If  the  executor  or  legatee  were  charged  with  a  condition 
"which  did  not  solely  depend  on  his  act,  but  which  should  depend 
also  on  the  act  of  another  person,  whom  the  disposition  of  the 
testator  might  concern,  and  who  should  refuse  to  do  what  was 
necessary  to  be  done  on  his  part  towards  accomplishing  the  con- 
dition, it  would  be  sufficient,  if  the  executor  or  legatee  did,  on  his 
part,  all  that  depended  on  him.     Thus,  for  example,  if  the  condi- 
tion were  to  give  a  sum  of  money  to  a  person,  or  to  build  some- 
thing in  a  public  place,  or  for  the  use  of  a  particular  person,  and 
those  whom  the  said  disposition  did  concern  would  not  accept  of 
the  sum  of  money,  nor  suffer  the  work  to  be  done,  it  would  be  the 
same  thing  as  if  the  condition  were  accomplished." 

*  L.l,D.de  Ugat.  2.    Sec  the  thirtj-ftrst  article. 
^  See  the  following  articles. 

■  L.  3,  D.  de  condit.  intt. ;  —  /.  24,  D.  de  cond.  el  dem. ;  — /.  81,  4  1,  wc/. ; — /.  5,  4  5,  D, 
qmmd.  dia  kg.  ced. ;  — /.  \A^  D.de  cond.  ei  dem.    See  the  following  article. 


388  THE  CIVIL   LAW.  [PAMP  IL  90OK  Ul. 


3244.  Another  Example  of  the  Same.  —  If  the  condition  should 
depend  partly  on  the  act  of  him  on  whom  it  is  imposed,  and  partly 
on  the  act  of  another  person,  without  whom  the  said  condition 
could  not  have  its  literal  accomplishment,  but  it  should  be  pos- 
sible to  supply  in  another  manner  that  which  the  intention  of  the 
testator  might  seem  to  demand  of  the  executor  or  legatee  who 
is  charged  with  the  condition,  he  might  satisfy  it  by  accomplishing 
the  said  intention  in  the  manner  that  were  possible.     Thus,  for  ex- 
ample, if  an  executor  or  legatee  were  charged  to  buy  a  bouse,  or 
other  tenement,  for  some  person  to  whom  the  testator  had  a  min 
to  give  it,  and  the  proprietor  would  not  sell  the  said  house  or  te: 
ment,  or  would  not  sell  it  but  for  an  extravagant  price ;  the  ex' 
tor  or  legatee  would  satisfy  the  condition  by  paying  down  the  j 
value  of  the  said  house  or  tenement  to  the  person  to  whom 

testator  had  a  mind  to  give  if 

• 

XXXL 

3245.  ff^  the  Condition  depends  entirely  on  the  Ad  of  a  Third 
son.— -If  the  condition  were  entirely  dependent  on  the  third 
son,  as  in  the  case  of  the  twenty-seventh  article,  the  disposition 
the  testament  would  have  its  effect,  such  as  should  be  regulated  by 
the  said  tliird  person,  according  to  the  power  given  him  in  that 
matter  by  the  testator.^ 

XXXIL 

3246.  Example  of  a  Condition  xrhich^  although  depending"  on  the 
Act  of  other  Persons^  must  be  accomplished  —  It   is    not  always 
enough  that  an  executor  or  a  legatee  do  all  that  is  in  his  power 
towards  aecoinplishing  a  condition  which  depends  partly  on  his 
act,  and  partly  on  the  act  of  other  persons ;  for  there  are  cx>ndi- 
tions  which  are  of  such  a  nature,  that  no  sort  of  obstacle  can  dis- 
pense with  them,  and  which  must  necessarily  be  accomplished  in 
order  to  give  etVect  to  the  disfK)$itions  which  depend  on  them.  ^ 
Thus,  for  instance,  if  a  testator  had  instituted  a  foreigner  his  ex-  — 
eciitor,  or  given  him  a  legacy,  on  condition  that  he  should  be  nat —  '^  -^ 
unUized  at  the  time  of  the  death  of  the  testator,  and  that,  havin 
used  his  endeavours,  he  could  not  obtain  his  naturalization  in  time 
this  institution  and  this  legacy  would  be  without  effect,  because^ 

■  i^  S,  ♦  2,  inf.  A  df  cfrntHt.  inst,:  —  l.  14,  S^.D.de  UpaL  5. 
y  This  is  a  ix»Qscqoeiicc  of  the  urcntT-scventh  article. 
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he  said  executor,  or  the  said  legatee,  would  remain  still  under  the 
acapacity  which  the  said  condition  was  to  have  removed,  and 
Tfaich  could  not  be  removed  in  any  other  way.* 

XXXIIL 

3347.  Aswther  Example.  —  We  see  by  the  example  explained  in 
he  pieoeding  article  a  case  where  the  incapacity  of  the  legatee  is 
oined  with  the  non-performance  of  the  condition ;  but  there  may 
e  cases  where,  without  the  incapacity  of  the  legatee,  the  legacy 
T-oold  be  null,  although  it  should  be  noways  his  fault  that  a  con- 
ition  which  depended  on  his  act,  and  on  that  of  the  other  per- 
onBi  were  not  accomplished.  Thus,  for  example,  if  a  testator 
aving  left  a  sum  of  money  to  one  of  his  Mends,  on  condition  that 
e  should  accept  and  exercise  the  tuition  of  his  children,  and  that, 
a  <»se  he  did  not  exercise  it,  the  legacy  should  be  reduced  to  a 
»Hier  sum,  or  be  wholly  null,  it  had  happened  that  the  legatee 
leiiig  willing  to  accept  and  exercise  the  tuition,  it  was  judged  to 
le  toa  the  benefit  of  the  minors  that  another  tutor  should  be  as- 
igoed  them,  and  accordingly  another  was  actually  named;  the 
^ndition  not  being  fulfilled,  the  legacy  would  be  either  wholly 
loll,  or  diminished  according  to  the  disposition  of  the  testator. 
^d  although  the  condition  depended,  not  only  on  the  act  of  the 
legatee,  but  also  on  the  act  of  other  persons,  and  it  was  not  the 
fault  of  the  legatee  that  it  was  not  executed,  yet  his  good  will 
would  not  be  enough  to  satisfy  the  condition.  For  besides  that 
the  relations  and  the  judge,  who  were  the  other  persons  whose 
act  was  necessary  for  accomplishing  the  condition,  had  no  interest 
whether  the  legacy  should  subsist  or  not,  this  legacy  was  given 
out  of  a  motive  of  recompensing  a  good  office,  and  upon  condition 
that  the  same  should  be  effectually  performed.* 

*  L.  62,  D.  de  hand,  instit. 

*  Conditionum  verba,  quis  testamento  prtescribontnr,  pro  volantate  considerantur.  Et 
ideo,  cnm  tatores  testamento  dati,  quoniam  interca  puer  adolererat,  id  cgerit,  nt  curatores 
ipd  cdutitaerentar,  conditio  fideicommissi  talis  prffiscripta^  si  tutclam  in  annum  oi'tavam 
dcctmnm  geucrint,  defodste  non  videbitur.  L.  101,  4  2,  D.  de  cond.  et  dem.  Sec  the  tenth 
■iticle. 

In  order  to  understand  this  text,  it  is  necessary  to  remark,  that  by  the  Roman  law,  as 
bat  been  said  in  the  preamble  of  the  tide  of  TWors,  the  tuition  ended  when  the  pupil  ar- 
rived at  the  age  of  puberty,  which  was  fourteen  years  in  males,  and  twelve  in  females ; 
nd  daring  the  rest  of  the  minority,  to  the  age  of  fivc-and -twenty  years  complete,  curators 
were  aseigned  them.  So  that  in  the  case  of  this  text,  the  legatees  having  exercise<l  tlie 
toitioii  to  the  age  of  fourteen  years,  and  the  curatorship  to  the  age  of  eighteen  years,  the 
<tiertion  wm  to  know  if,  the  testator  having  pat  down  for  a  oondition  that  the  legatees 

33« 
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XXXIV. 
3S48.  A  Rule  for  Omditimts  which  depend  partit/  on  lie  Act  of 
Viose-  to  whom  fkry  are  enjoined^  awl  partly  on  the  Act  of  olMm. —        _ 
It  foUoWH  from  the  nilcs  explained  io  the  forpgoiiig  articles,  that  ia       m~wi 
th<^  rnsps  wliere  testators  charge  their  executors  or  legnter*  with    «^J 
ooaditiona  which  depend  partly  on  their  own  act,  and  partly  on  «'vr« 
the  act  of  other  persons,  it  cannot  be  laid  down  as  a  Turd  and^^  |J 
general  rule,  either  that  those  beqneata  are  all  null  if  the  condilii 
is  not  cfTectually  accomplished,  or  that  they  all  have  tbi"ir  (•ifrcl; 
and  are  held  to  be  accomplished,  if  it  is  not  the  fanlt  of  the 
.  tor  or  Ifgiitec  that  the  eonflition  la  doI  fullilled :  for  there  an*  soin-^^ 
eases  where  the  conditions  are  held  to  be  accomplished,  allhong'^ 
.^»y  be  not  so  in  effect,  provided  that  the  person  who  wa^  to  s&r- 
iafy  the  condition  has  done  all  that  was  in  his  power  towards  it  ; 
and  there  ate  otliers  where  it  is  absolutely  necessary  that  the  cai>> 
ditions  be  accomplished.     But  the  only  general  role,  and  which  jg 
common  to  all  the»c  sorts  of  conditions,  is,  that  we  mast  judge  of 
tbem  by  their  nature,  by  the  quality  of  the  acts  on  which  they  de- 
pend, by  the  interests  of  the  persons  whom  the  testator  has  con- 
sidered, by  the  motive  which  he  had  in  his  Wew  ;  that  we  mnst  di»- 
tingut^  among  the  motives,  those  where  it  apf>eaTB  that  the  lev       ^^H 
tators  have  ahsolutt-ly  intended  tliat  the  condition  should  be  ac-       ^^M 
eoinplished,  as  in  the  ca^c  of  the  preceding  ardcte,  from   those       ^^| 
wboe  it  may  be  reasonably  presumed  that  the  testatora  hav«  le-  ^ 

qoired  only  the  act  of  the  peraou  on  wfacHii  the  condition  was  im-  ■■^• 

posed,  as  in  the  case  of  the  twenty-ninfli  article.     And  it  is  by  all  .£1 

tiiese  views,  and  others  which  may  help  to  diaooTCr  the  intuition  of  ^^^ 
fte  testator,  that  we  are  to  judge  of  oooditions,  giving  them  such  .mA 
an  efiect  as  the  intention  of  the  testatw  may  seem  to  demand.* 

XXXV. 
3349.  A  Smie  tckerebg  lo  distiiigwuk  OamdHioiial  Duponttoiu^L^Mi 
Jrom  tioie  tckirk  an  mot  so.  —  It  is  not  enongfa,  aa  to  vrhat  coa— .^CK- 

dnU  act  B  Mon  nU  Ih«  p^  ihodt  attni  llttl«««f  a^ 
bed  ibc  niodakie,  haHo);  tna  laBin  ootj  ■>  As  age  of  ib 
ofei^teHiwi.    BanhciamtaaBoftbena 
Ihf  rewms  of  llw  fUMn*  lai  Act  ihoaU  be  Ml  c^kMa  i« 
■IM.*kko«s)t  thr  expramn  be  aM  a  ikeliMnlMHa.    TTlT  jl'll  nil    I  W    ' 
4m*  mm  aeree  witk  on  anfti  vtac*  At  ttOBtitif  Ihib  to  As  age  «f  Maaty-fire 
rooiptcWi.  wr  Imtv  pai  aBtakH-  ewe  W  Mrrc  ihr  Ae  n  ~ 
rah  rMBln  bvm  dik  trxl  br  the  revoa  ef  en— mm 
*  niiiiKtMMe^pcBoeafikepnn4H|ndw. 
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oems  conditions,  to  discern  between  those  which  depend  on  the 
act  of  the  persons  on  whom  they  are  imposed,  and  those  which 
may  depend  on  something  else,  and  to  make  the  other  distinctions 
of  conditions  explained  in  the  fifteenth,  sixteenth,  and  other  fol- 
lowing articles ;  but  it  is  necessary  likewise  to  distinguish,  among 
the  several  sorts  of  dispositions  which  contain  charges,  destina- 
tions! motives,  descriptions,  and  terms  of  time,  those  which  are 
conceived  in  the  nature  of  conditions,  and  which  have  the  effect 
thereof,  from  those  which  do  not  make  conditions,  according  to 
the  roles  and  examples  which  have  been  explained  in  the  seventh, 
eighth,  and  other  following  articles.  Thus,  for  aqother  example, 
in  the  case  of  a  motive  and  a  destination  specified  in  the  testa- 
ment, if  a  testator  had  bequeathed  a  rent,  a  pension,  or  some  usu- 
ract  to  one  of  his  friends  for  his  maintenance,  this  motive  ex- 
>lained  after  this  manner  would  not  make  a  condition  which 
Jirould  give  the  executor  a  right  to  require  some  security  from  the 
egatee  that  he  should  employ  the  said  legacy  on  his  maintenance, 
>r  to  oblige  him  to  account  to  him  for  it.  For  although  this  dis- 
XMition  implies,  with  respect  to  the  legatee,  the  intention  of  the 
;e8tator  that  this  legacy  should  serve  for  that  use,  yet  this  motive, 
"especting  only  the  person  of  the  legatee,  would  leave  to  his  man- 
igement  the  use  of  the  legacy,  unless  the  testator  had  directed 
iome  precaution  independent  on  the  will  of  the  legatee,  and  that 
for  particular  reasons,  such  as  the  poverty  of  the  legatee  and  his 
nrant  of  conduct.  Thus,  on  the  contrary,  if  a  testator  had  left  to  a 
l^oang  woman  a  sum  of  money  for  her  portion  when  she  should 
marry,  this  motive,  this  destination,  and  this  time  marked  by  the 
testator  would  make  tiic  legacy  conditional ;  and  if  the  said  young 
woman  should  die  before  she  married,  it  would  remain  null.® 

XXXVI. 

3250.  It  is  necessary  to  consider  in  Dispositions  whether  they  con- 
tain Conditions^  and  what  is  the  Effect  of  them.  —  There  are  two 
things  to  be  considered  in  the  dispositions  of  testators  as  to  con- 
ditions :  one  is,  to  know  whether  the  disposition  be  conditional  or 
not,  which  depends  on  the  preceding  rules ;  and  the  second  is,  to 
know  what  ought  to  be  the  effect  of  the  condition  when  the  dis- 
position is  conditional,  which  depends  on  the  relation  which  the 
conditions  have  to  the  events.  And  seeing  the  differences  of  events 
are  infinite,  and  that  the  examples  of  some  facilitate  in  all  the  rest 

^  See  the  other  articles  cited  in  this. 
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the  use  of  the  rules,  and  are  even  given  in  the  laws  for  roles,  we 
shall  perceive  more  and  more  this  use  in  the  examples  and  rules 
which  follow.'* 

XXXVIL 

3251.  T%e  Condition  which  might  to  distinguish  Two  Heirs  or  £d- 
ecutors  not  happening,  they  succeed  equally.  —  Ma  testator  had  in 
stituted  his  two  brothers  his  heirs  or  executors,  on  condition  tha 
whichsoever  of  the  two  should  purchase  such  an  office  he 
have  two  thirds  of  the  estate,  and  the  other  a  third,  and  one  of  tba 
two  should  accomplish  the  condition,  he  would  have  the   tw* 
thirds ;  but  if  neither  of  the  two  should  buy  the  office,  whether  ^ 
were  that  they  were  not  able  or  not  willing  to  do  it,  they  wo 
share  the  estate  equally  between  them.     For  both  the  one  and 
other  were  called  to  the  succession,  and  they  ought  not  to  be 
tinguished  except  by  the  condition  if  it  should  so  happen.* 

XXXVIIL 

3252.  A  (Condition  may  chance  to  be  accomplished  in  the  TesU- 
tor^s  Lifetime,  —  The  greater  part  of  conditions  ought  to  be  ac- 
complished only  after  the  death  of  the  testator,  and  in  obedience 
to  his  will ;  but  there  may  be  some  conditions  which  happen  to  be 
accomplished  in  the  testator's   lifetime  without  this  view,  anA- 
which  have  nevertheless  their  effect'    Thus,  for  instance,  if  a  leg- 
acy of  a  sum  of  money  is  lefl  on  condition  that  the  legatee  bu] 
such  an  office,  or  marry  the  testator's  daughter,  and   he 
bought  the  said  office  or  married  the  daughter  before  the 
death,  he  shall  have*  the  legacy :  for  in  these  sorts  of  conditions  i1 
is  eijuiil  for  the  eflect  of  the  disposition  of  the  testator  whethei 
they  come  to  pass  before  or  after  his  death  ;  and  it  is  sufficient  that 
his  will  be  fouiul  to  be  performed  in  the  maimer  that  it  ought  t< 
be,  if  the  condition  be  such  as  that  it  ought  to  be  fulfilled  only  ouoc^  ** 
for  alU     But  if  it  can   be  n^ittTated,  it  must  be  satisfied  in  thf=^  ^^ 
manner  which  shall  be  explained  in  the  following  article. 


XXXIX. 

32o3.  If  this  Condition  is  an  Act  that  may  be  reiterated,  it  mu^ 
be  accomplished,  —  If,  in  the  case  of  the  foregoing  article,  the  cond 


[TV 


St 


•^  Sec  the  following:  articles.  *  L.  23,  D.  de  condit.  I'nsf.;  — 2.  24, 

^  A.  1 1 ,  H ,  Z>. (fc  condit.  it  dim.;  —  I.  2,  cod.        8  L.  10,  eod. 
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did  depend  on  an  act  which  might  be  reiterated ;  as  if  it  was 
jm  a  Bom  of  money  to  a  hospital,  and  he  who  was  charged 
1  the  condition  had  ahready  given  the  like  sum  to  the  same 
lital  before  he  knew  any  thing  of  the  testament,  he  would 
ertbeless  be  bound  to  give  such  another  sum  to  fulfil  the  condi- 
,  especially  if  the  testator  knew  of  the  gift  which  the  legatee 
abeady  made ;  for  this  liberality  may  be  reiterated.*^  And  the 
which  he  had  made  of  his  own  accord,  not  being  an  effect  of 
disposition  of  this  testator,  who  intended  that  this  gift  should 
seed  firom  his  bounty,  was,  with  regard  to  the  intention  of  this 
itor,  only  a  chance,  which,  not  satisfying  his  intention,  did  not 
mpliBh  the  condition.^ 


XL. 

254.  ff  there  be  a  Term  joined  to  the  OondUion,  U  is  necessary 
^aii  tUl  the  Term,  — -  If  a  testator  requires  his  executor  or  a  leg- 
to  give  a  sum  of  money  to  some  person,  in  case  that  within  a 
lin  time  the  said  executor  or  legatee  have  no  child,  or  upon 
e  other  condition,  and  the  said  executor  or  legatee  happens  to 
without  children,  or  the  other  condition  chances  to  be  accom- 
led,  before  the  time  specified,  the  legacy  will  not  be  payable 
be  tenn  be  expired.  For  although  it  be  already  certain  by  the 
kt  that  the  legacy  is  due,  seeing  the  condition  is  come  to  pass, 
the  expression  of  the  testator  implies  the  term  of  payment  to 
fter  the  said  time  shall  be  expired.* 

XLL 

UUk  OtmdUions  do  not  admit  of  a  Division.  —  Conditions  do  not 
it  of  a  division,  so  as  that  an  executor  or  a  legatee  may  pre- 
I  to  content  himself  with  a  part  of  what  is  given  him,  he  per- 
ling  only  a  part  of  the  condition  that  is  enjoined  him ;  but  he 
have  nothing  at  all  unless  he  accomplishes  the  whole  eondi- 
u  Thus,  for  example,  if  a  tenement  is  devised  on  condition 
t  the  legatee  pay  a  sum  of  money  to  every  one  of  the  execu- 
S  or  to  other  persons,  or  that  he  acquit  some  debts  of  the  sua- 
sion which  shall  be  specified  to  him,  he  cannot  divide  the  Icg- 
f  by  dividing  the  condition,  in  order  to  have  part  of  the  legacy 
proportion  to  what  part  of  the  debts  he  has  been  able  or  willing 

^  n.  D.  de  oondit.  Hdem.  »  L.  2,  inf.  D.  tod, 

^  ^  i  1,  Z>.  (is  amdU.  d  demit. 


TBE  orriL  LAW,  [rtx*  it. 


to  acqoit;  but  he  onght  to  pay  and  acquit  the  %-iiule,  niilei*  he 
will  renounce  tiie  legacy." 

r.,  ,     .        .  XLIL 

'''flSifl.  5V  Comdiium  imposed  upon  teverat  Persons  may  be  daH 
td  among' tkim. —  IT  one  only  coadition  which  is  imposed  on  hn 
legatees  be  cuch  as  that  it  may  be  divided,  as  if  a  t^slnlor  Afnia 
a  land  or  tenement  to  two  of  his  friends,  on  condition  tlimt  tb« 
ntxjiiit  a  certain  snm  of  money,  they  dtvide  the  condition  betwrae 
them,  and  pay  each  his  share  of  the  sum,  in  order  to  »hare  the  leg- 
acy between  them.  And  if  one  of  them  alone,  upon  tho  otha'* 
refusal,  acquits  the  whole  smn,  he  shall  have  the  whole  l<^aqr. 
Or  if  there  be  ooly  one  of  them  who  acquil8  hia  proportioa,  and 
the  other  faila  to  acquit  bis,  he  shall  have  u  part  of  tlie  legacy  p> 
portionably  to  what  he  shall  have  acquitted,  if  the  will  of  tlic  to- 
tator  can  bear  that  the  condition  ajid  the  legacy  be  divided.  Sal 
if  the  condition  is  indivisible,  as  if  the  legacy  was  given  un  condi- 
tion that  the  legatees  should  do  some  work,  the  legacy  cannot  be 
divided  so  as  to  give  a  share  of  it  to  one  of  the  legatees  in  pntpK- 
tioQ  Xo  what  he  should  pretend  to  do  of  the  work ;  but  the  W^ 
woald  either  be  divided  between  Ibem,  if  both  of  them  t<^«l* 
had  fulfilled  the  condition,  or  given  entirely  to  one  of  them  4l0 
afaonld  fulfil  it" 

XLHL 
3357.  A  la^iuyfor  a  Work  is  lo  be  regyihted  aceorditig  to  f* 
Estate  of  the  Teslator.  —  If  a  testator  had  charged  hia  execolora 
a  legatee  to  build  some  edifice,  whether  it  were  for  public  eon- 
ve&ience  or  ornament,  or  for  some  pious  use,  such  aa  a  chiirtb  A> 
«  parish,  er  an  apartment  in  some  hospital,  and  bad  regulated  th 
aom  for  defraying  the  charges  thereof,  the  executor  wonld  ^ 
bound  to  pay  what  had  been  regulated  by  the  testator.  Bat  if  Ik 
had  not  declared  the  sum,  nor  speafied  the  manner  in  whicb  it* 
edifice  was  to  be  built,  the  same  wonld  be  regulated  accwding  ^ 
the  estate  and  qoality  of  the  testator,  and  the  use  foi  which  tb( 
said  building  was  designed.* 

»  L.M,tkAtaJ)Lii*m.!—Ln.mi. 
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XLIV. 
t25a  The  CondUian,  <«  ff  the  Testator  should  die  without  Chil- 
li^ is  fidfiUedifihe  Father  and  Son  die  at  the  same  Time.  —  If  a 
acy  or  a  fiduciary  bequest  is  left  to  a  person  in  case  the  executor 
Iqpitee  who  is  burdened  with  it  should  die  without  children,  and 
nppens  that  the  said  executor  or  legatee,  having  only  one  child, 
ridiee  with  him  either  in  a  battle  or  in  a  shipwreck,  or  by  some 
Mr  accident,  so  that  it  is  impossible  to  know  whether  both 
t  one  and  the  other  die  in  the  same  instant,  or  if  one  of  them 
rme  the  other,  and  which  of  the  two ;  the  intention  of  the  tes- 
te being  that  the  fiduciary  legatee  should  be  preferred  to 
oUierSi  except  a  child  of  the  executor's  or  legatee's,  and  there 
naining  no  child  who  has  right  to  exclude  him,  the  case  of  the 
lacmiy  bequest  would  be  come  to  pass.^ 

XLV. 

208.  Tie  Dispensation  of  Age  does  not  accomplish  the  Condition 
Msgori^.  —  If  the  disposition  of  a  testator,  whether  it  were  the 
ititation  of  an  executor  or  other  disposition,  should  contain  the 
ndition  of  majority  in  the  executor  or  legatee,  this  condition 
mid  not  be  accomplished  any  other  way  than  by  the  age  of  ma- 
rity.  And  the  dispensation  of  age,  which  might  be  obtained  by 
B  person  whom  the  testator  required  to  be  of  full  age,  would  not 
tufy  the  condition.^ 

XLVL 

3260.  Divers  Ways  of  Providing  for  the  Execution  of  Conditions^ 
i  other  Dispositions,  —  The  conditional  dispositions  of  testators, 
d  others  which  may  oblige  the  executor  or  legatee  to  some 
mrity  or  precaution,  are  executed  according  as  the  intention  of 
i  testator  and  the  circumstances  may  seem  to  demand.  And 
^vision  is  made  in  this  matter  different  ways,  either  according 
what  the  testator  himself  has  ordained,  if  he  has  explained  him- 
f  about  it,  or  in  the  manner  which  may  best  suit  with  the  in- 
tst  of  the  persons  who  may  be  concerned  in  the  said  bequests.' 

L\7f\7,  D.ad  senai.  Trebdl.  See  the  seventh  article  of  the  second  section  of  Pu- 
vy  SnUiitution^  and  the  eighteenth  article  of  the  section  of  Direct  Sultstitiitions.  See 
elerenth  and  twelfth  articles  of  the  second  section,  In  what  manner  Children  succeed^ 

the  remarks  which  are  there  made. 

L.  itlt.  C.  de.  his  q»i  ven.  at.  imp. 

L\2fD.qui  tatijut  cod.  cog. ;  — /.  13,  cod.    The  word  covert  in  these  texts  does  not 
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Thus,  a  testator  may,  for  the  greater  eecnrity  of  his  legacies,  aod 
of  the  other  charges  with  which  be  burdeiis  his  sacceaduo,  Bime 
ail  executor  of  his  testament,  who  shall  talie  possession  of  all  hii 
goods,  ill  order  to  acquit  the  legacies  and  tht-  debts,  and  to  wXut 
to  the  heir  the  goods  which  may  remain  after  payiuvnt  of  the 
debts  and  legacies,  as  shall  be  explained  in  the  eleventh  section. 
Thus,  the  heir  or  executor  of  a  testament  may  retain  the  fund  of  i 
legacy  of  a  sum  of  money  which  is  destined  for  some  usv,  until  it 
be  applied  to  the  said  use.  Thus,  in  a  legacy  left  on  coadlting 
that  the  legatee  shall  remit  to  one  of  his  debtors  the  debt  whiii 
he  owes  him,  the  heir  or  executor  may  oblige  him,  upon  dcliveria; 
the  legacy,  to  give  up  the  said  debtor's  bond,  or  to  give  an  wqnil- 
tance  of  the  debt  if  he  had  no  bond  for  it  Thus,  a  legatyoCt 
rent  to  be  paid  out  of  a  certain  laud  or  tenement  would  have  iB 
security  upon  the  said  land  or  tenement,  and  upon  the  other  fWKb 
of  the  succession,  and  of  the  heir  or  executor.  Thus,  in  the  cliffia* 
ent  charges  and  conditions,  whether  it  be  to  give,  to  do,  iir  not  to 
do,  it  is  by  the  circumstances  that  we  ought  to  regulate  wi>l 
ought  to  depend  solely  on  the  faith  and  integrity  of  the  neW^ 
or  legatee,  and  what  may  demand  some  other  kind  of  security'' 
Thus,  in  general,  the  legatees,  as  well  as  creditors,  who  may  hi't 
ground  to  fear  that  the  executor  is  not  in  good  circumetanca,  iti 
that  he  may  misapply  the  effects  of  the  succession,  may  wen* 
them  by  having  them  sealed  up  by  order  of  the  judge,  unless t^ 
executor  gives  them  satisfaction,  either  by  finding  sureties  or  bf 
other  ways.' 

XLVIf. 
3261.  A  Legacy  which  is  given  on  Condition  that  the  Eeeetbr 
does  approve  thereof  is  not  ContlilionaL  —  We  must  not  n-ckoD  in 
the  number  of  conditional  bequests  a  legacy  which  the  t«stat(»  Iw 
bequeathed  in  terras  that  seem  to  demand  the  approbation  OT  cflik- 
sent  of  bis  executor.  As  if  he  had  bequeathed  a  sum  of  moiKJ. 
if  his  executor  should  think  well  of  it,  or  should  judge  it  wb* 
just  and  reasonable,  or  had  added  some  other  such  like  cifK*- 
sion,  even  although  he  had  left  the  legacy  on  condition  that  u* 
executor  should  be  pleased  with  it.     For  these  terms  would  no' 

•igni^  Oie  giringof  tnret;,  bat  only  to  oblige  huDitlf,  or  to  promise,  or  to  mikCiUil* 
csUed,  ^  tnbmimion. 
-  L.7,  d.  H  i,  D.AcoKOt.  tt  dem.;—l.  l6,ted.f  —  «.  Iiif.ai,e.U. 
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Dike  the  legacy  to  depend  on  the  will  of  the  said  execntor,  but 
liey  would  show  only  that  the  testator  had  considered  his  execu- 
jor  u  a  reasonable  person,  whom  he  was  willing  to  engage  by  this 
inlity  to  execate  his  intention  with  pleasure  and  cheerfulness.^ 


SECTION   IX. 

OF    THE    RIGHT    OF    ACCRETION. 

SB62.  The  Right  of  Accretion  in  Legal  Successions.  —  The  right 
if  accretion  is  the  right  which  each  of  two  heirs  to  the  same  suc- 
MRon,  or  of  two  legatees  of  the  same  thing,  has  to  take  the  sh&ure 
» portion  of  the  other,  who  either  cannot  or  will  not  take  it  him- 
rK  In  order  to  understand  well  what  this  right  is,  it  is  necessary 
toeonsider  it  in  a  case  where  we  may  easily  discover  what  its  na- 
Inre  is,  and  what  its  origin.  If  we  suppose  that,  a  father  leaving 
^AM  him  two  children,  there  is  one  of  them  who  renounces  the 
mocession,  or  renders  himself  unworthy  of  it,  or  is  incapable  of  it 
^reason  of  some  condemnation  or  otherwise,  or  who  is  justly 
liaiiiherited;  his  share  or  portion,  which  he  either  could  not  or 
voidd  not  take,  remaining  in  the  mass  of  the  inheritance,  it  will 
^dong  entirely  to  his  brother,  who  will  be  the  only  person  left  to 
iQooeed  as  heir.  And  it  would  be  the  same  thing  in  collateral 
Qeoeasions  of  brothers,  or  other  more  remote  relations,  if,  two  or 
&ore  coheirs  being  called  together  to  the  same  succession,  one  of 
ifm  either  would  not  or  could  not  take  his  part  therein. 

3263.  This  right  of  the  heir,  who  acquires  the  portions  of  the 
ithers,  is  called  accretion,  because  the  portion  of  the  person  who 
loes  not  succeed  accrues  to  him  who  succeeds  alone,  so  that  he 
*8  the  whole.  We  see,  in  these  cases  of  legal  successions,  that 
ius  right  of  accretion  is  altogether  natural  in  them,  being  founded 
^  this,  that  the  law  which  calls  the  heirs  of  blood  to  successions 
^  them  thereto  according  to  their  number,  and  in  such  a  man- 
^  that,  if  they  are  two  or  more  in  number,  they  share  among 
l^em  the  inheritance  by  equal  portions ;  and  if  there  be  only  one, 
^  alone  has  the  whole.  For  it  follows  from  this  rule,  that  it  is 
oly  the  concurrence  of  several  coheirs  together  which  divides  the 
Booession  among  them,  and  that  therefore,  as  any  one  of  them 

"  L.  75,  D.  (k  UgcU.  1. 
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oeaseB  to  take  his  share  or  portion,  it  remains  in  the  itihcritsne^ 
and  is  acquired  to  the  others  by  virtue  of  the  right  which  ttifjr 
have  to  the  whole,  which  will  remain  entire  to  one  uloov  if  that 
be  no  more  heirs  than  one. 

3264.  Tke  Right  of  Accretion  in  Testamentary  SuceestUMS.— 
As  to  testamentary  successiona,  it  may  be  said  that  the  right  of 
accretion  is  not  so  evidently  just  and  natiiml  in  them  as  it  i)  ia 
the  legal  socccasiona.  For  if,  in  the  case  of  two  triitamvnIiTy 
heirs,  who  are  not  heirs  of  blood,  one  of  them  not  being  wilting 
or  capable  to  succeed,  it  should  be  neoessary  to  decide  to  whom 
his  share  or  portion  should  belong,  whether  to  the  testamentaiT 
coheir,  or  to  the  heir  of  blood ;  the  right  of  this  testamfntnry  Iwif 
would  not  be  so  perfectly  evident  against  the  heir  of  blooi  tu  u, 
in  the  case  of  a  succession  to  an  intestate,  the  right  of  the  tuurof 
blood,  who  is  found  to  be  sole  heir  by  the  default  of  his  cobwi 
who  cannot  or  will  not  take  any  share  or  part  in  the  InhiiitanK- 
For  in  this  second  case,  the  right  of  this  heir  of  blood  cannot  t« 
controvertetl  by  any  iwrsoii  whatsoever;  and  in  the  fintl  caierf 
the  testamentary  coheirs,  the  heir  of  blood  would  have  riwng 
reasons  to  urge  against  the  testamentary  heir  who  should  I'liiio 
the  share  or  portion  of  the  other ;  as  shall  be  remarked  hereafter- 

336d.  This  question  is  decided  by  the  Roman  law  in  favor  rf 
the  testamentary  heirs.  And  seeing  the  right  of  accrctioB  it 
natural  to  the  heirs  at  law,  and  that  the  tiuality  of  heir,  which  u 
common  to  the  testamentary  heir  and  to  the  heir  at  law,  iratM 
the  heir  universal  sncceasor  to  all  the  goods  of  the  deceased,  the 
Roman  law  has  regulated  that,  the  testator  having  had  a  mind  to 
exclude  his  heirs  at  law,  or  next  of  kin,  from  his  succession,  and  M 
dispose  of  it  by  will,  the  testamentary  heirs  were  the  only  peiMM 
called  to  the  whole  inheritance  ;  and  that  therefore  he  who  was  in- 
stituted heir  only  for  a  part  became  heir  to  the  whole,  if  the  hil 
to  the  other  part  would  not  or  could  not  accept  it.  It  was  prot*- 
biy  upon  this  principle,  which  makes  the  quality  of  heir  to  gi«* 
universal  right,  by  which  the  whole  inheritance  is  acquired  to  him 
among  the  heirs  who  proves  to  l>e  the  only  one  who  is  willing  W 
capable  to  accept  of  it,  that  this  other  rule  of  the  Roman  law  W 
founded,  to  wit,  that  a  succession  cannot  be  regulated  partly  1^ 
testament,  and  partly  without  it;'  so  as  that  a  testator  should  ^ 
able  to  dispose  by  testament  only  of  one  part  of  his  estate,  ins"" 
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ir  example,  ao  heir  or  executor  for  one  half  of  it,  without 
If  also  of  the  other  half.  For  in  this  case  the  heir  or  ex- 
ho  was  instituted  for  one  half  was  heir  to  the  whole,  and 
.  from  the  other  half  the  heir  at  law,  or  next  of  kin,  who 

called  by  the  testament.  And  even  although  the  heir 
J  the  testament  had  been  instituted  heir  only  in  a  certain 
enement,  which  is  properly  speaking  no  more  than  a  lega- 
be  quality  of  heir  being  given  him,  he  was  universal  heir 
)  goods  of  the  succession.^ 

It  results  from  this  first  remark  on  the  right  of  accretion 
leirs  at  law,  and  on  that  which  takes  place  among  testa- 

hein,  that  there  is  this  difference  between  these  two 
ftocretion,  that  it  may  be  said  of  that  among  heirs  at  law, 
8  of  the  same  natural  right  as  the  law  which  gives  them 
Bflsion.  For  as  it  is  naturally  just  and  equitable  that,  if 
B  of  blood  be  equally  called  by  their  proximity,  they  ought 

the  succession  between  them,  so  the  same  equity  de- 
iiat  the  inheritance  should  remain  entire  to  him  who 
>  be  sole  heir  by  the  exclusion  of  others.  But  it  may  be 
the  accretion  in  testamentary  successions,  that  it  derives 
more  from  the  positive  law  than  the  law  of  nature.     For 

case  of  a  testament  which  calls  to  the  inheritance  other 
Ji  those  who  are  the  heirs  of  blood,  the  law  had  ordained 
e  should  be  no  right  of  accretion  among  them,  unless  the 
had  expressly  ordered  it  to  be  so,  but  that  the  share  or 
>f  him  who  would  not  or  could  not  be  heir  should  go  to 

at  law,  together  with  the  charges  of  the  testament,  and 
here  should  be  two  heirs,  one  by  testament  and  the  other 
it  could  not  be  said  of  such  a  law  that  it  was  contrary  to 
of  nature.  And  it  might  even  be  alleged  in  favor  of  the 
aw,  that  it  would  be  natural  enough,  seeing  the  testator 
I  to  give  to  each  of  the  heirs  named  by  his  testament  only 
1  of  the  inheritance,  that  each  of  them  should  be  reduced 
ortion ;  and  that  the  share  of  the  testamentary  heir  who 
3uld  not  or  would  not  succeed  should  be  left  to  the  heir 
n  the  same  manner  as  he  would  have  the  whole  if  none  of 
imentary  heirs  did  succeed.  And  the  right  of  the  heir  at 
he  vacant  portion  would  be  with  much  more  reason  just 
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and  naturni,  if  tlie  testator  bad  institatrd  one  only  heEr  for  ft  noLv«r 
or  other  portion  of  the  inheritaucc,  or  even  only  for  one  einjeb 
tenement;  seeini;  in  these  cases  proposed  in  tint  Roman  Inw, u  , 
baa  been  abeady  obncrved,  the  ])resiiniption  woioJd  be  nalnnl 
enough,  tho^  the  testator  had  a  mind  that  tJie  rest  of  hia  pndi 
shouid  go  to  his  beir  at  law.  And  although  it  would  happea  by 
the  law  which  in  these  cases  shoold  call  the  heir  at  law  loeorced 
with  the  beir  by  testament^  that  he  to  whom  the  testator  liad^nn 
the  title  of  heir  would  not  be  universal  heir,  and  that  the  tuwB. 
flion  would  be  regulated  partly  by  testament,  and  partly  as  oT  one 
dead  intestate ;  yet  tliere  would  be  nothing  in  these  two  M«il) 
contrary  to  the  law  of  nature,  and  which  an  arbitrary  lawcunld 
not  ordain.  For  as  to  the  first,  although  the  testnmcutanr  brir 
who  should  remain  the  only  one  of  the  two  inetitoted  by  the  (»■ 
tator  would  not  be  uulversal  heir,  and  the  heir  at  law  woold 
share  the  inheritance  with  him,  it  would  neverthelesa  be  aJwijS 
true  that  the  title  of  heir  would  be  universal,  but  divided  betnwa 
two  heirs,  as  it  happens  as  often  as  there  are  more  heirs  than  tix, 
whether  they  be  heirs  by  testament,  or  heirs  at  law.  And  a*  'o 
the  second,  although  one  part  of  the  succession  would  bcl»ng  w 
the  testamentary  heir,  and  the  other  to  the  heir  at  law,  the  twu- 
nient  having  its  eflect  only  for  one  of  the  heirs  whom  thr  twtstnf 
had  named  in  it,  yet  this  event  would  do  nothing  else  bnt  giwto 
two  different  laws  the  natural  effect  both  of  the  on«  and  of  itif 
other  1  for  it  would  give  to  the  law  of  nature  the  eflect  of  mi^iiil! 
the  heir  of  blood  to  inherit,  and  to  the  law  which  permits  the  mak- 
ing of  an  heir  by  a  testament  the  effect  of  giving  to  the  testaiiK* 
tary  heir,  who  should  be  found  capable  of  succeeding,  the  portion 
of  the  Inheritance  which  the  testator  had  a  mind  to  give  hiiii' 
Thus,  the  intention  of  the  testator  being  accomplished,  the  !•* 
which  permits  the  use  of  testaments  would  be  so  likewise.  To 
which  wc  may  add,  that  it  is  so  far  from  being  contrary  to  the  Is* 
of  nature  for  a  ipslamentary  heir  lo  share  the  inheritance  with  th' 
heir  at  law,  and  for  one  to  succeed  by  testameat,  and  the  otlM  hj 
the  bare  effect  of  consanguinity,  that  in  oar  customs  thefe  eHli* 
no  institution  of  an  beir,  who  U  called  universal  legatee,  vhann 
do  not  see  the  Buccession  regulated  partly  by  law,  as  of  one  dead 
intestate,  and  pardy  by  testament;  since  the  nnivenal  leg«twia» 
ceeds  by  the  testament,  and  the  heir  at  law  succeeds  by  the  lav, 
and  that  even  agaioet  the  testament.  Which  does  not  falodcr  batk 
the  one  and  the  other  from  having  a  noivereal  title,  as  two  m\imn 
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have,  whether  they  sncceed  as  next  of  kin  to  an  intestate  or  by 
testament,  who  divide  the  succession  between  them.  And  we  see 
likewise  in  the  Roman  law,  that  not  only  divers  sorts  of  goods  go 
to  divers  sorts  of  heirs,^  as  well  as  by  our  customs,  but  that  he 
who  had  a  right  to  make  a  military  testament  had  power  to  leave 
his  saooession  partly  regulated  by  testament,  and  partly  by  the 
disposition  of  the  law  as  dying  intestate.*^  And  it  is  known  that 
several  interpreters  have  been  of  opinion,  that  in  divers  cases  every 
testator,  although  he  had  not  the  privilege  of  making  a  military 
testament,  left  part  of  his  succession  to  be  disposed  of  by  law, 
while  be  disposed  of  the  other  part  by  testament  And  even 
in  the  esses  where  the  right  of  accretion  was  to  take  place  by 
the  Boman  law,  it  might  happen  that  the  succession  might  be 
divided,  and  go  part  of  it  to  one  of  the  heirs  by  testament, 
and  part  of  it  to  the  exchequer,  when  by  the  fiscal  laws  the  ex- 
cheqaer  seized  on  the  share  or  portion  of  the  heir  who  could  not 
■Dcoeed,  and  excluded  the  coheir  from  it,  who,  had  it  not  been  for 
the  said  fiscal  laws,  would  have  had  the  right  of  accretion.*  So 
that  we  may  reasonably  conclude  that  which  has  been  already  ad- 
vanced to  be  now  sufficiently  proved,  that  whereas  the  right  of 
secretion  in  legal  successions  is  a  part  of  the  law  of  nature,  in 
testamentary  successions  it  derives  its  force  only  from  a  positive 
law.' 

3267.  The  right  of  accretion  which  hath  been  mentioned  hither- 
to respects  only  coheirs ;  but  it  was  extended  to  legatees,  to  whom 
one  and  the  same  thing  is  bequeathed  in  terms  which  ought  to 
have  that  effect :  for  this  right  doth  not  always  take  place  among 
legatees  of  the  same  thing,  as  it  does  among  coheirs  of  the  same 
soceession.  But  according  to  the  different  expressions  made  use 
of  by  the  testators,  there  might  or  there  might  not  be  a  right  of  ac- 
cretion among  the  legatees,  which  depends  on  the  rules  that  shall 
be  explained  hereafter. 

3268.  Causes  of  the  Difficulties  in  tlie  Matter  of  the  Right  of 
Accretion.  —  It  may  be  remarked,  as  a  consequence  of  the  reflec- 
tions which  have  been  just  now  made  on  this  right  of  accre- 
tion, which   takes  place   among  testamentary  heirs   as   well   as 


the  wcond  section  of  the  second  title  of  the  second  book. 
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^  See,  concerning  all  that  has  been  said  for  the  heir  at  law,  the  remark  on  the  sixth  ar- 

34* 


li  ibitt  whereas  this  accretion  derives  its  force  only  bota  tit  ^ 
poaitive  iaWf  aad  in  legal  suceesdons  it  may  be  snid  to  be  a  p*^ 
di  Hm  brw  of'  nature ;  this  is  an  clR'ct  of  that  difTL-reiice  betwe^i, 
tteM^O  Wttiltf  accretion,  thiit  Pia  for  that  accrctioa  which  n^t* 
■nlff  bdongv  to  the  heirs  at  law,  thi;re  docs  not  seem  to  arise  an/ 
■iffmiilliiM  fi»m  it;  whereas  there  occur  many  ditGcnltira  in  tlif 
•oentioB  wludi  lakes  place  in  testamentary  dispositions,  as  we 
tlUhj  mfocmee  in  the  Rumaa  law.     For  nlthough  mention  be 
made  then  of  tbc  right  of  accretion  in  legal  succ(!asiona,*  yot  we 
3  or  questions  started  concerning  the  right  of  to 
1  testainentai^  successions ;  which  proceeds  &om 
e  the  right  of  accretion  in  legal  successions  beiiiK  a 
e  of  a  principle  that  is  simple  and  natorel, 
q^uh  1«  tba  ri^tA  that  the  law  gives  to  the  heii  of  blood  to  have 
the  whtris  nooMBion,  when  he  happens  to  be  the  only  bcir  ;  there 
iinodlillg  more  easy  than  to  know  whether  this  right  takes  placv. 
Bot^  on  tite  contrary,  the  right  of  accretion  in  the  dispoutions  oT' 
twttttow  depends  on  two  principles  which  are  arbitrary,  aiid  sub — 
JMtto  difienat  interpretations.     One  is  the  will  of  testBtora,  whoM9 
di^oaitioiM  may  either  give  occasion  to  the  right  of  accretion  UH 
prevent  ttn  Mmeb     ^Vnd  the  other  is  the  law  prescribed  by  divena 
tOlta,  Whiob  the  Roman  law  hath  established  concerning  this  mat^ 
ter.     So  that  as  it  may  be  said,  that  these  rules  are  not  there  ex- 
plained with  that  ordiT  ami  fleariii--s  iliat   i-i  (!(■<■. '.--iiry  for  unde^ 
standing  them  aright,  so  that  one  may  be  able  to  judge  thereof  b^ 
their  connection,  and  that  the  dispositions  of  testators,  which  are  wt 
tentimes  conceived  in  obscure  terms,  and  the  different  corabinatioBaa 
of  the  circumstances  which  arise  from  the  events,  make  it  ofteva- 
times  very  uncertain  how  to  find  out  the  true  will  of  the  testaton, 
as  well  as  how  to  apply  the  rules  which  may  relate  thereto ;  tftii* 
matter  of  the  right  of  accretion  has  been  rendered  so  intricate,  tfaat 
some  interpreters  have  said,  that  there  is  not  one  matter  in  the  lair 
of  so  great  difficulty  as  this  Is ;  although  it  be  likewise  true,  tfaat 
there  is  no  matter  in  the  law  of  which  the  use  is  less  neceasaiy ; 
since  we  might  have  been  very  well  without  the  ndea  of  the  light 
of  accretion,  if  it  had  been  limited  t^i  legal  successions,  and  to  the 
cases  where  the  testator  should  appoint  it  to  take  place.     A  lav  of 
this  simplicity  and  easiness  would  have  prevented  the  trouble  <^ 
a  great  many  rales,  and  a  great  many  lawsoits,  and  would  b*vc 
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sen  attended  with  no  manner  of  inconvenience.  For  where 
tnJd  be  the  inconvenience,  if  the  share  or  portion  which  one  of 
le  testamentary  heirs  could  not  or  would  not  take  should  remain 
)  the  heir  at  law,  the  other  testamentary  heir  having  what  the  tes- 
itor  left  him ;  or  if  that  which  one  of  the  legatees  refused,  or 
mid  not  take,  should  go  to  the  heir,  the  other  legatee  contenting 
mself  with  the  share  or  portion  left  him  by  the  testament ;  or,  in 
e,if  a  testamentary  heir,  who  should  be  instituted  alone,  and  only 
•  a  share  or  portion  of  the  inheritance,  according  to  the  examples 
aich  we  see  of  such  like  institutions  in  the  Roman  law,  or  for 
rue  one  land  or  tenement  in  particular,  were  reduced  to  that 
:mich  the  testator  had  left  him  ?  It  would  seem  that,  if  any  law 
d  regulated  things  in  this  manner,  either  it  would  not  be  said 
at  these  events  are  inconveniences,  or  if  they  should  be  thought 
9  yet  they  would  still  appear  less  than  that  of  the  difficulties 
buck  arise  from  the  law  concerning  the  right  of  accretion,  in  the 
anner  that  we  find  it  regulated  by  the  Roman  law. 
3269.  We  have  made  here  all  these  remarks  on  the  right  of  ac- 
ction,  in  order  to  give  an  idea  of  its  origin,  of  its  nature,  and  of 
ic  general  principles  relating  to  this  matter.  And  we  have 
nought  proper  to  add  here  occasionally  the  reflections  which  have 
^n  made  for  distinguishing,  in  the  matter  of  accretion,  that  which 
of  the  law  of  nature  from  that  which  it  has  from  the  positive 
%  established  by  pure  arbitrary  laws,  and  which  might  have  been 
herwise  regulated.  We  have  made  these  reflections,  as  also  those 
hich  shall  hereafter  be  explained,  only  with  a  view  to  unravel  the 
Acuities  of  this  matter  which  the  interpreters  own  to  be  so  great 
the  Roman  law.  For  to  understand  rightly  any  matter  whatso- 
^  and  the  difficulties  which  may  arise  in  it,  it  is  necessary,  or  at 
^t  useful,  to  distinguish  exactly,  in  the  common  ideas  which  arc 
'en  us  of  it,  between  that  which  is  essential  to  its  nature  and 
^t  which  is  not.     And  although,  this  view  having  engaged  us  in 

inquiry  into  the  principles  of  the  Roman  law,  which  have  been 
^  foundation  of  the  right  of  accretion  in  testamentary  succes- 
^ns,  we  have  been  obliged  to  remark  on  the  nature  of  those  prin- 
Ples,  that  the  law  of  accretion  could  have  been  very  well  spared, 
<^pt  in  successions  of  intestates,  and  in  the  cases  where  the 
*tator8  had  particularly  directed  it  to  take  place  in  their  disposi- 
'^ns;  yet  we  did  not  pretend  to  leave  out  of  this  book  the  rules 

the  Roman  law  relating  to  this  matter ;  since,  on  the  contrary, 
^^y  compose  this  section,  and  are  even  presupposed  as  the  founda- 
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Heo  of  the  remarks  which  are  still  to  be  made.     Bat  ive-  thongij, 
(nm^vtR  at  liberty  lo  make  these  reflections,  and  that  even  Ibosr 
irtlO  should  not  approve  of  them  woiild  not,  however,  condemn 
tte  liberty  of  proposing  them  as  bare  speculations,  whiioat  tf 
ms&fiag  any  person's  approbation  of  them. 

■  SBTDl  After  these  gi-neral  remarks  on  the  right  of  arcretion,  it 
MtmipB  only  that  wc  add  some  other  panieular  obser^alioot  cm 
Iba  deteil  of  this  matter,  and  which  are  necessary  for  cleimng  Up 
the  difficulties  in  it.  Seeing  the  right  of  accretion  in  legaJ  taoret- 
riona  hftth  its  foundation  iu  this,  that  the  coheira  are  joined  to- 
gether by  the  tie  which  is  made  between  them  by  the  bucccmun 
tb>t  is  common  to  them ;  the  right  of  the  heir  who  ia  c-allvd  to  in- 
knit  the  Hhare^  or  portions  which  become  vacant  iet  in  eflect  a  »iiu- 
plB  tnd  natural  right  to  take  the  whole,  bccansc  none  of  the  othrr 
hsintilie  any  part  of  it  from  him.  So  that  one  may  aa  wellfSf, 
•ad  with  as  much  or  more  reason,  that  he  has  the  whole  bwaiw 
Us  light  to  the  whole  suffers  no  diminution  by  the  concurreno;  ot 
oAet  beirs,  as  to  say,  that  he  has  the  whole  by  the  accretion  of 
hspsrtions  of  the  others.  It  is  in  imitation  of  this  right  of  the 
Mni  aM  law,  tltat  the  Roman  taw  hatb  given  to  t«Btamt:ntaTy  hfin 
flM'fligfat  of  Bccrrtion.  as  has  been  already  explained  ;  so  that  IIk 
Jboidaiion  of  their  right  of  accretion  is  their  union  with  one  ix- 
ottMr,  brcimwc  of  the  quality  of  coheirs  or  ooexecutors  of  a  sncff*- 
sion  that  is  common  to  them  ;  which  is  the  reason  why  they  b* 
said  to  be  conjoined,  that  is,  jointly  called  to  the  inheritanoe;  nit 
IB  also  said  of  two  or  more  legatees  of  one  and  the  Bame  ttiiB( 
that  they  are  jointly  called  to  the  l^acy  that  ia  common  to  tbob 
And  seeing  testators,  who  institate  several  execntois,  or  «ho  pn 
to  several  legatees  one  and  the  same  tiling,  may  ezprev  tivn* 
selves  in  different  manners,  and  may  join  them  tt^ether  hy  dim* 
expressions,  which  may  have  different  effects ;  ttie  Roman  bvbu 
distingoisbed  three  manners  in  which  execntora  and  legatea  f' 
one  and  the  same  thing  may  be  linked  ot  joined  t<^etba  in  ■ 
testament^ 

3271.  The  first  b  that  which  joins  them  by  the  thing  itself  tint 
is  devised  to  them,  ahhoogh  they  be  not  joined  by  one  conuw* 
expression ; '  as  if  a  testator  institutes,  in  the  fiiat  i^ce,  one  et- 
ecatoT,  and  then  institutes  a  second  by  aaotiier  claoae,  witbootdi*' 
tingoishing  their  shares  or  portions ;   ot  if  he  gives  a  boow  to 
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I  legatee,  and  gives  afterwards  and  separately  the  same  house  to 
inother  legatee  by  another  clause.  We  make  choice  of  this  ex- 
imjde,  because,  although  this  manner  of  devising  may  seem  to  be 
irbimsical  to  us,  and  to  be  very  improper  for  a  testator  who  has 
iny  sense,  or  who  is  used  to  be  anyways  exact  in  his  affairs,  yet 
'he  examples  of  it  are  frequent  in  the  Roman  law. 

3272.  The  second  manner  is  that  which  joins  together  the  ex- 
^otors  or  legatees  both  by  the  thing  and  by  the  expression  of  the 
testator ;'  as  if  he  institutes  such  a  one  and  such  a  one  his  execu- 
sofB ;  or  if  be  gives  to  such  a  one  and  such  a  one  a  house  or  some 
and. 

3273.  The  third  is  that  which  joins  the  persons  together  only 
rj  wofd,  and  not  by  the  thing ;  as  if  a  testator  devises  a  land  or 
enement  to  such  a  one  and  such  a  one  by  equal  portions.'^ 

3274k  We  express  here  these  three  manners  of  devising,  just  as 
bey  are  explained  in  the  laws  which  make  mention  of  them ;  but 
we  must  not  take  this  distinction  of  the  manners  in  which  a  testa- 
or  may  join  together  executors  or  legatees  of  one  and  the  same 
hing  to  be  a  division  of  a  geometrical  or  metaphysical  exactness, 
o  as  that  it  may  agree  equally  to  executors  and  to  legatees,  and 
18  if  each  of  these  manners  had  always  the  same  effect  indiffer- 
sntly  for  legatees  as  for  executors  in  what  concerns  the  right  of 
locretion.  We  should  be  often  mistaken,  if  we  always  unde» 
tood  it  so ;  and  we  should  find  even  that  an  expression,  which  in 
lome  laws  is  given  for  an  example  of  one  of  these  manners,  is 
{iven  elsewhere  for  an  example  of  another.  Thus,  it  is  said  in 
>ne  law,  that  this  expression,  /  institute  such  and  such  a  one  my 
ieirSj  each  of  them  for  a  half  makes  a  conjunction  both  by  the 
Jiing  and  by  word."  And  in  another  law  this  expression,  /  give 
nut  bequeath  to  such  and  to  s^uch  a  one  such  a  land  or  tenement,  by 
equal  portions^  makes  only  a  conjunction  by  words,  and  not  by  the 
thing.^ 

3275.  We  see  that  these  two  expressions  are  exactly  like  to  one 
another ;  for  to  institute  or  bequeath  by  moiety,  or  by  equal  por- 
tions, is  the  same  thing :  and  yet,  nevertheless,  they  are  given  for 
an  example  of  two  sorts  of  conjunction  wholly  different  from  one 
another,  and  so  vastly  different,  that  in  one  there  is  a  right  of  accre- 
tion, and  not  in  the  other;  but  the  laws  in  which  these  instances 

'  L.  U%  D.  de  verb.  $ignif. ;  —  /.  89,  D.  de  legai.  3.  •»  A  /.  89,  I),  de  legat.  3. 
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are  given  do  not  mark  in  what  manner  we  ought  to  reconcile  this 
apparent  contrariety,  which  proceeds  from  the  difference  between 
legacies  and  an  inheritance.  This  difference  consists  in  that  which 
hath  been  already  remarked,  that  as  to  what  concerns  an  inherit- 
ance or  succession,  in  what  manner  soever  one  institutes  two  hein 
or  successors,  whether  by  one  and  the  same  clause,  or  separately; 
whether  one  expresses  their  shares  or  portions,  or  makes  no  men* 
tion  of  them ;  yet  nevertheless  they  are  joined  together  by  the 
tiling,  that  is,  the  inheritance,  which  one  considers  as  indivisible, 
and  there  is  always  between  them  a  right  of  accretion,  for  the  rea- 
sons which  have  been  explained  :  and  it  is  for  these  reasons  that, 
with  regard  to  an  inheritance,  this  expression,  /  institute  such  and 
such  a  one  my  heirsy  each  for  a  half  makes  a  conjunction  or  union 
by  the  thing.  But  as  for  legacies,  if  a  thing  is  bequeathed  to  two 
persons  by  portions,  whether  equal  or  unequal,  seeing  the  thing 
bequeathed  may  be  divided  either  by  its  parts,  if  it  is  divisible,  or 
by  its  estimation,  if  it  is  indivisible ;  this  expression,  /  give  and 
devise  to  such  and  to  such  a  one  such  a  land  or  tenementj  by  equal  por* 
tions^  makes  no  conjunction  by  the  thing.  Thus  each  legatee  hath 
his  right  limited  to  his  share  or  portion  ;  and  if  one  of  the  legatees 
either  cannot  or  will  not  take  his  portion,  it  will  not  be  therefore 
vacant,  and  without  an  owner,  but  the  heir  will  have  the  benefit  ol 
i|i  and  the  other  legatee  will  ha\'e  all  that  the  testator  had  a  mi 
to  give  him,  that  i»,  the  portion  which  he  left  him. 

3276.  It  is  according  to  this  distinction  that  we  must  nnden— 
stand  the  divers  effects  of  these  expressions,  which  are  perfectl^^ 
like  to  one  another,  and  which  perplex  the  reader,  if  they  are  nc»'ft: 
Taken  ilitVertMiily  overy  ono  in  itc«  proper  sense.     But  this  is  not  tln^ 
only  iiiiiiii;ity  \\\\\\  wo  nnd  neoossan*  to  be  cleared  up  in  this  maT- 
UT ;  for  we  mee:  \vi:h  oiher  diriiruities  in  other  laws.     Thus,  for 
e\a:nple,  \\  is  >;\ivi  in  some  laws.  that,  when  two  legatees  are  joinod 
toc^^tluT,  :he  ::.:n::  is  civen  en*ire  :o  every  one  of  them,  and  that 
ii  is  viiviiitxl  oniv  when  ihev  oonour  and  meet  together;  and  that 
thert^fon"  :hert^  is  U^tween  :hem  a  riizhT  of  aooretion.      Conjunctim 
. »•  - r . ;V .<  :  ;,<; u uu  .  u*  .\^\' r.Uv*r ; ••;  .V^r- n-  v ."> ;-  ?\«/,  hy(am  h ureditatem.  ct 
.'.,'.:    Vi:.;:.;  y;»iir*..,;<  .:\;M   rs>f.  :'.:r:f  .<  ::n*t'T  conrursu  fieri^     L.  ^t 
1\  .:',•  .'fcT".-'-  o,      .\:..i  we  s^y  in  o:her  **a\vs.  thai  if  the  legatees  of 
K  ::e  a:"jxi  :he  s,i:v.e  :h:n::  ^^^rt^  v'.isoinevi.  :hev  have  each  of  them  the 
\\  ... '.i\  so  :h.\:  ::"  :!ie\  vor.v**.;'-.  :.*:•: v  sh;\re  :he  lecaev  between  them  : 
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r.:s  '.-^ar,  i:  accrues  to  the 
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w^m*  \  11,  Cod.  de  cad.  toll;  —  L  33,  D.  de  leg.  1.  It  would  seem  to 
foLlov  from  these  two  texts,  that,  the  conjunction  and  disjunction 
ha. ling  equally  the  effect  to  give  the  right  of  accretion  to  the  lega- 
they  will  always  have  it,  in  what  manner  soever  they  be  lega- 
of  one  and  the  same  thing ;  which  does  not  hold  true  of  those 
to  whom  the  legacy  divides  the  thing ;  for  between  them  there  is  no 
accretion.  So  that,  to  reconcile  these  several  rules,  it  is  necessary 
to  understand,  in  the  first  of  these  two  texts,  the  word  conjoined  of 
lega.'tees  who  are  conjoined  by  the  thing ;  as  if  a  testator  bequeaths 
one  And  the  same  thing  to  two  persons,  without  distinction  of  por- 
tioims :  and  in  the  second,  we  must  understand  the  word  disjoined 
of  'those  who  are  disjoined  only  by  the  words,  and  who  are  con- 
joined by  the  thing ;  as  if  a  testator,  having  bequeathed  a  thing  to 
a  legatee,  bequeaths  the  same  thing  to  another*  person  by  another 
clause,  as  it  has  been  already  remarked. 

3277.  We  shall  not  enlarge  here  on  the  detail  of  the  other  par- 

ticijilar  difficulties  which  we  meet  with  in  the  laws  concerning  this 

nia.tter ;  for  such  a  particular  inquiry  would  only  perplex  the  reader 

to  no  purpose :  as,  for  example,  the  differences  which  the  ancient 

Bocnan  law  made  in  the  right  of  accretion,  between  a  legacy  which 

was  called  per  damnationem,  by  which  the  heir  was  required  to 

give  a  thing  to  a  legatee,  and  the  legacy  which  they  called  per 

^fif^icationem^  by  which  the  thing  was  given  to  the  legatee,  so  as 

that  he  himself  might  take  it  out  of  the  inheritance ;  as  if  the  tes- 

^tor  had  said,  I  will  that  such  a  one  take  such  a  thing.P     Accord- 

^^  to  these  divers  manners  of  bequeathing  one  and  the  same 

^*»^g  to  two  legatees,  the  right  of  accretion  might  take  place,  or 

I  not  take  place,  between  them.i     And  it  suffices  to  remark  in  gen- 

I         »al  on  all  the  difficulties  of  this  matter,  that  they  remain  such  both 

I         ^  the  ancient  and  modern  law  of  the  Romans ;  that  even  the  laws 

;         ^nic?b  explain  the  principles  and  general  rules  thereof  contain  ex- 

l*^sion8  which  the  interpreters  explain  by  senses  quite  opposite 

^  One  another,  to  which  the  said  expressions  give  just  occasion,  as 

appears  by  some  of  the  texts  which  have  been  taken  notice  of  in 

.      preamble,  and  by  others,  in  which  they,  have  suffered  the  an- 

^*^nt  difference  between  these  t\\'o  sorts  of  legacies,  which  have 

.   ^n  just  now  mentioned,  to  subsist,  although  it  had  been  abol- 

^ued  by  Justinian.     Which  is  one  of  the  causes  of  the  dilficulties 

^  ^his  matter;  and  it  has  given  occasion  to  one  of  the  ablest  of 

^  S  2,  lMMl.de  Uy.;^  Ulpian,  tit.  24,  H  3  et  4.  1  Ulpian.  tU.  24,  H  12  ef  IS. 
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the  interpreters  to  charge  those  with  atapidity  or  negligence,  who 
were  employed  to  collect  out  of  the  books  of  the  ancient  lawyers 
the  extracts  which  compose  the  Digest,  for  not  having  taken  due 
(^are  to  keep  out  of  the  said  extracts  that  which  was  abolished  of 
the  ancient  law,  and  for  having  by  that  means  left  in  several  places 
texts  contrary  to  others  which  they  have  inserted.' 

3278.  One  may  judge  by  all  these  reflections,  that  the  difficol* 
ties  which  arise  in  this  matter  of  the  right  of  accretion  are  almost 
of  the  same  nature  with  those  of  codicillary  clauses  in  testaments. 
But  tlicre  is  this  diti'ercnce  between  these  two  matters,  that,  as  for 
codicillary  clauses,  there  are  no  rules  certain  enough  in  the  Roman 
law,  from  which  we  could  gather  a  fixed  and  stated  law  in  rela^ 
tion  to  them,  as  has  been  remarked  in  the  fourth  section  ;  and  for 
that  reason  we  have  not  been  able  to  give  any  particular  rules  con- 
cerning them.     But  as  for  the  right  of  accretion,  seeing  the  dispo- 
sitions of  testators  may  ofttimes  give  occasion  to  it,  and  seeing 
we  have  in  the  Roman  law  many  rules  concerning  it,  which  may 
be  rendered  clear  and  certain,  we  have  composed  this  section  oC^ 
them ;  and  we  have  endeavoured  to  set  them  in  that  light  and 
order  which  is  necessary  to  make  them  easy,  as  much  as  we  bavi^ 
been  able,  amidst  the  ditHculties  which  we  have  just  now  ex— 
plained.    For  although  Justinian  did  make  a  law,'  one  part  where- 
of is  in  relation  to  this  matter,  and  it  is  there  said,  that  he  bad 
judged  it  necessary   to  examine  it  thoroughly,  fully,   and  witli 
exactness,  in  order  to  make  it  clear  to  every  one's  understanding', 
yet  this  project  seems  to  be  very  lamely  executed. 

3'-279.  After  all  that  has  been  said  of  the  right  of  accretion  in 
this  pn*aiiil)le,  tlR»  reader  is  sulKciently  advertised  that  this  matter 
is  of  tlie  miinber  of  those  which  are  common  to  testamentary 
institutions  and  legacies,  to  liduciary  bequests  and  substitutions, 

'   Ctijuc.  ail  tit  HI.  24  fijK 

"•  L.  un.  \  10.  (\  t/<  i-'vi'ir.  t->l>.  [Tl.is  rl;:!it  of  :ioon.-ti-»n  in  the  civil  law  is  tJic  same  •* 
tin*  ri^rht  of.-nrvivorship  in  x\w  t-oniinon  law  of  Kiiji.iPiI;  mivl  Bnirtnn,  Do  Iy*;:it>a:*,  lib*, 
f«»!.  2r>2.  h.  ^pcakin*^  of  snrvivor<hip.  calls  it  oxurt'^'ilv  h\  the  name  of  ius  arciy-scadi : 
whirh  shows  that  tlie  law  of  siirvi\or>hip  iit  ori::irially  iltrived  from  the  civil  law,  inJ 
therefore  the  rules  laid  ilown  in  the  civil  law  toiuliin;;  the  ri^ht  of  accretion  inu*i  kw 
;:roai  n^c  t»»  iloiivlc  any  .liilirultics  that  may  ari"*!'  in  relation  to  survivorship.  But  th«'re 
i-*  this  ilitVcrMirc  to  he  taken  imtiiT  nf  K'twcen  survi\or">liip  at  cr)ininon  law  an*!  t!io  ridi^ 
of  iu*oretion  in  the  civil  Ihmt,  that  survivorship  at  i*onnnon  law  taJkc-*  plmrc.  not  only  in*tif 
cci^iiuw  anil  inlieritances,  hut  likewise  in  jirani.s  and  other  convevamt':* ;  wlienras  '^ 
ri^1:t  of  ar  Ti^rii'ti  1i\  the  civil  law  take-i  i^hue  unlv  in  >ucce't«.ii.ir.'i  of  i?ite>tatc'»  and  all  tcs- 

t  ir.icntary  ili-jH»>iiionS;  hut  not  in  contracts  and  deeds  of  jiift.     P'.rnz.  in  Otl  lib.  6,  tit.bi. 

1 
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And  that  the  roles  which  shall  be  explained  in  this  section  relate 
diiefly  only  to  testamentary  successions.  For  although,  in  the  be- 
ginning of  this  preamble,  we  have  given  for  an  example  of  the 
right  of  accretion,  that  which  hath  place  among  heirs  at  law,  yet 
that  was  only  to  make  the  nature  of  this  right  more  intelligible  in 
testamentary  successions,  to  which  the  use  of  the  rules  concerning 
this  matter  ought  to  be  restrained,  since  in  legal  successions  there 
can  happen  no  difficulty,  every  heir  having  his  natural  right  to  the 
whole,  when  he  is  left  all  alone.  So  that,  as  to  the  right  of  accre- 
tion in  legal  successions,  we  shall  make  no  express  mention  there- 
ol^  cstoept  in  the  third  article;  which,  however,  will  be  no  hin- 
drance why  we  may  not  apply  to  them  whatever  is  in  the  other 
tfiicles,  that  may  suit  with  them. 

Art.  L 

3290.  Use  of  the  Bight  of  AccreHotu  —  When  there  are  two  or 
noie  heirs  or  executors  of  one  and  the  same  succession,  or  two 
<v  more  legatees  of  one  and  the  same  thing,  and  some  one  of 
the  said  executors  or  legatees  takes  no  part  of  the  inheritance  or 
legacy,  whether  it  be  that  he  renounces  it,  or  that  he  is  found  to  be 
^'Msapable  or  unworthy  of  it,  or  that  he  chances  to  die  before  the 
*®»tator,  the  portion  which  he  was  to  have  had  goes  to  the  other 
^ccutors,  or  other  legatees,  according  as  the  disposition  of  the 
^•tator  ought  to  have  this  effect ;  which  depends  on  the  rules  that 
lollow.  And  it  is  the  same  thing  among  several  persons  to  whom 
^  inheritance  or  a  legacy  is  left  by  substitution,  or  a  fiduciary  be- 

IL 

8881.  DefmUion  of  this  Right.  —  The  right  which  executors,  leg- 
^^^^  and  the  persons  substituted  to  them,  have  to  reap  the  benefit 
^^  the  portions  of  one  another,  when  there  are  any  among  them 
^^o  will  not  or  cannot  take  the  portions  belonging  to  them,  is 
^^'^©d  the  right  of  accretion,  because  the  vacant  portion  accrues  to 
^^  portions  of  the  others.** 

IIL 

^282.  Accretion  among  Coheirs  at  Law.  —  Among  coheirs  at 
*^^  there  is  always  a  right  of  accretion :  for  the  inheritance  be- 

*  8«e  the  following  articles.  ^  See  the  articles  which  follow. 

VOL.  11.  35 
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km^  to  the  nearest  of  kin  wlin  is  capable  of  succeeding.  Tbntf* 
he  ouglil.  to  have  it  entire,  if  there  be  no  colieir,  or  if  those  who 
were  called  Ui  the  inheritance  with  him  would  not,  or  could  int^ 
take  their  |mrt  in  it"  But  if  one  of  the  coheirs  ehoniil  div  itftr*" 
the  suoOfMion  was  open,  when  he  did  not  know  that  il  was,  <yK 
bHoie  lie  hnd  accepted  it,  he  'would  transwnit  hia  right  to  his  beir^v 
find  his  coheir  would  have  no  part  in  bis  portion  by  uecrvtion.* 

IV. 
32^.  In  TextamMtis  it  depends  on  the  Manner  in  which  the  Sae- 
tcuiora  or  Legatees  are  joined  together.  —  The  right  of  nccrHion  in 
toctainentjiry  dispositions  depends  on  the  manner  in   wbirb  iHe 
testator  hath  explained  his  intention  among  several  executon, m?v- 
•ml  legatees,  or  several  persons  snbstitnfed  to  them,  find  on  the 
Oonjunction  which  the  words  of  the  testator  moke  among  then. 
For  it  is  «e«irding  ns  they  are  joined  logetht:T  by  one  and  the 
Mine  right,  or  as  their  portions  are  distinct,  iliat  they  have  tlw 
rq;ht  uf  aecfplion,  or  that  they  have  it  not;  vrhirh  depends  on  the 
roles  that  foUow.* 

V. 
■  ■  39^  Three  Mamien  «•  wMcA  Exraitors  or  Lefralees  maf  *e 
eo-Joimed.  —  Two  or  mow!  esecators  or  legatees  may  b«>  joined,  w 
Cnitod  jointly  to  l!i'"  "iitne  inhfritniici".  cr  to  thi>  s^ame  lesary,  in 
three  mannera.  Tbv  first  is,  when  they  are  conjoined  only  byte 
inheritance,  or  the  thing  that  is  left  them,  and  called  to  it  by  (tf> 
ferent  and  separate  expressions ;  as  if  a  testator  institntes  one  ec- 
eeutor  by  a  first  elanse,  and  by  a  second  anotho'  execntor ;  or  if 
he  beqneaths  a  thing  to  one  legatee,  and  afterwds  caRs  anotter 
legate?  to  the  same  thing.  The  second  nmnner  is,  wbea  the  k** 
t»tor  joins  the  persons  both  by  the  thing  and  by  the  expreMM ; 
•s  if  in  one  and  the  same  eteose  be  institntes  two  execotun,  <* 
umea  two  legatees  of  the  same  thing.  <nie  tfahd  is,  whea  (he 
testator  joius  tbe  persons  only  by  the  words,  and  distingotsba 
th<nr  poitioDs ;  as  if  be  shmM  institute  two  exeentors,  sr  bv* 
ijueath  the  same  thing  to  two  posoos  by  eqoal  portions.'   We 
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shall  see  in  the  articles  which  follow  the  use  of  these  three  sorts  of 
ooajunction  or  union. 

VI. 

3285.  Among'  Coheirs  or  CoexeciUors  there  is  aJ/noa/ys  a  Right  of 
AccrttioiL  —  When  the  question  is  about  the  inheritance  or  suc- 
cessioD,  in  what  manner  soever  it  be  that  the  heirs  or  executors 
are  called  to  it,  whether  jointly  or  separately,  and  whether  their 
portions  be  distinguished  or  not,  there  is  always  among  them  a 
light  of  accretion.  For  as  the  right  to  the  inheritance  is  a  uni- 
tenal  right,  which  comprehends  all  the  goods  and  all  the  charges, 
tod  this  right  is  indivisible,  that  is,  one  cannot  be  heir  only 
far  a  part,  so  as  that  the  other  part  remain  vacant  and  be  with- 
out heirs,  the  portions  of  those  who  are  not  willing  or  who  are 
sot  capable  to  succeed  are  acquired  to  the  others.  Thus,  the 
bar  wbo  has  once  accepted  his  own  portion  will  succeed  to  that 
which  shall  be  vacant,  without  having  the  liberty  to  renounce  it, 

1 1  iod  he  will  be  liable  to  bear  the  charges  of  it ;  which  is  to  be 
^erstood  not  only  of  the  heirs  instituted  in  the  first  place,  but 
^  of  those  who  are  substituted  to  them ;  whether  it  be  that  the 
■•▼eral  heirs  are  substituted  one  to  another,  or  that  other  per- 
sona are  substituted  to  the  heirs.  For  in  all  these  cases,  he  who 
bath  acquired  one  portion  of  the  inheritance,  whether  as  being  in- 

,        >tituted  in  the  first  place,  or  as  being  substituted,  cannot  renounce 

j        the  other  portions,  which,  by  the  effect  of  the  institution  or  substi- 

t       Won,  may  accrue  to  him.« 

Remarks  on  the  Preceding  Article. 

3286.  What  is  said  in  this  article,  that  a  portion  of  the  inherit- 
**Joe  cannot  remain  vacant,  and  that  he  to  whom  it  ought  to  ac- 
^'^  cannot  refuse  it,  is  not  contrary  to  what  hath  been  said  in  the 
P'^amble  of  this  section,  that  it  would  have  been  noways  against 
^  law  of  nature  if  the  vacant  portion  were  left  to  the  heir  at  law ; 


in  the  preamble,  jet  it  wm  necessary  to  repeat  it  here.  For  we  were  oblij^red  to 
"^^  of  it  in  the  preamble,  in  order  to  help  the  explaining  of  the  difficulties  mentioned 
^^;  and  it  ooght  to  be  placed  here,  as  being  a  part  of  the  mles. 

^t  shall  see,  in  the  three  following  articles,  the  reason  why  in  the  third  of  these  man- 
^"^  the  example  is  given  only  of  legatees,  and  not  of  heirs  or  executors. 

*  ^.  S3,  ^  It  D.  de  acq.  iid  omitt.  kared. ; — /.  35,  tod. ;  —  /.  6,  C.  de  itnpub.  et  tdiis  tubrtit. ; 
^^  iM.  ^  10.  C.  de  cadyc.  toll. ;  — /.  3,  C.  de  hcertd.  inst.  See,  as  to  what  is  said  in  this 
*'^^  that  the  right  of  the  heir  is  nniTersal  and  indivisible,  the  eleventh  and  twelfth  arti- 
^  of  the  first  section  of  Udn  ami  Executon  in  general. 
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although  in  that  ease  it  would  be  ime  that  this  heir  at  lav^t^ 
whom  the  vacant  portion  ought  to  belong,  might  refaae  it   Fcf^ 
the  rule  which  ordains  that  the  vacant  portion  cannot  be  refused 
by  him  to  whom  it  ought  to  accrue,  presupposes  that  he  has  ac?^ 
cepted  his  portion,  either  purely  and  simply,  or  with  the  benefit  <^f 
an  inventory:   and  it  is  only  in  this  case  that  he  cannot 
the  other  portions  on  the  same  condition  upon  which  he  has 
cepted  his  own.     And  since  he  would  be  at  liberty  to  refuse  tk* 
other  portions  if  he  had  not  accepted  his  own,  so  it'  would 
equally  just  that  this  heir  at  law,  who  had  entered  into  no  manner 
of  engagement  on  account  of  the  inheritance,  should  have  it  in  iLis 
power  either  to  accept  of  the  vacant  portion  or  to  refuse  it   There 
would  be  in  all  this  nothing  contrary  to  justice  or  equity:  and 
the  same  thing  may  be  seen  in  our  customs,  since  it  is  certain  that 
if  it  should  happen  that,  an  heir  at  law  having  accepted  the  iih 
heritance,  the  universal  legatee  should  renounce  the  legacy,  this 
heir,  who  could  have  no  share  in  the  goods  comprised  in  the  legi- 
acy  if  the  legatee  had  accepted  of  it,  could  not,  upon  the  legatee^ 
refusal,  renounce  those  goods,  in  order  to  get  rid  of  the  chugn  ; 
but  he  would  be  accountable  to  the  creditors  for  all  the  debts  of 
the  inheritance,  and  for  the  particular  legacies,  to  the  value  of  wiia:^ 
the  testator  had  power  to  bequeath. 

VIL 

3287.  The  Accretion  among  Coheirs  or  Cbexecuiors  is  regM^ 
according  to  their  Portions  in  the  Inheritance,  —  When  there  is  ^> 

right  of  accretion  between  several,  who  are  either  instituted  or»nl>' 
stituted  heir:?  or  executors,  those  to  whom  the  vacant  portions  acr- 
cnie  have  their  share  in  them,  in  proportion  to  the  shares  whicl> 
they  have  in  the  inheritance.^ 

m 

VIII. 

3'2>S.  The  Coheirs  have  this  Bi^hi  differently,  according  as  thrp 
are  conjoined  or  disjoined  from  one  another, —  The  right  of  accreticp'^ 
ainonir  heirs  or  executor?  is  not  always  such,  as  that  thev  all  bav^ 
this  right  reciprocally  between  them.     For  if  a  testator  divides  hi^ 

^  Cum  qai<  ex  instimu^  qui  doq  cum  aliqao  conjonctim  tnstzmtiis  est  hjrres  dod  e^ 
pAK  eiu*  omnibus  prv  portionibus  harreditarib  accrvscit.     Xeque  refert  primo  loco  qo*  ■ 
iustiiutus,  an  alicui  >ubstim:u5  h.vivs  sit.     Z..  53,  »  3.  D.  de  htrrfti.  irut.     It  is  to  b<  ^^ 
marked  oa  this  text,  that  for  the  richt  iinder*taDdin;zr  of  these  words,  nun  cum  a/«Y*^  c**" 
ju-'iK-tim,  the  rvader  aex'vis  culy  to  coa>ult  the  AtHowin^  artick. 
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n  in  portions,  and  gives,  for  instance,  one  half  to  two  or 
B,  and  the  other  half  to  uome  others ;  one  of  these  heirs 
eding,  his  portion  will  remain  in  the  mass  of  that  half  of 
WBB  a  part,  and  will  accrue  to  the  coheirs  of  the  said  half, 
to  the  coheirs  of  the  other  half.  But  if  there  were  any 
5  heirs  who  was  instituted  singly  by  himself  for  a  moiety, 
other  portion,  of  the  inheritance,  and  he  could  not  or 
>t  take  it,  it  would  accrue  entire  to  all  the  other  heirs, 
distinction,  according  to  their  portions  in  the  inherit^ 


IX. 

This  Right  hath  Place  among  Coheirs  who  are  not  conr 
•  If  in  the  case  of  the  preceding  article  all  those  who 
h1  to  a  portion  distinct  from  the  others  were  incapable 
ding,  or  should  renounce  their  portion,  the  right  of  accre- 
sh  took  place  only  among  them  for  their  parts,  as  long  as 
of  them  was  capable  of  succeeding,  would  pass  to  the 
rs  of  the  other  portions,  and  that  portion  which  should 
acant  would  accrue  to  them.  For  in  that  case,  seeing 
on  could  not  remain  vacant  when  there  is  an  heir  to  the 
would  have  the  whole ;  and  he  could  not  confine  himself 
n  portion,  and  renounce  that  which  had  become  vacant, 
it  should  be  found  to  be  burdensome,  by  reason  of  the 
lid  upon  it ;  because  the  inheritance,  as  has  been  said  in 
article,  is  indivisible:  and  the  heir  who  happens  to  be 
,  although  he  was  instituted  heir  only  for  a  portion,  ought 
the  whole  inheritance.^ 

X. 

Among  Legatees  of  one  ctnd  the  same  Thing  there  may  be 
}t  be  a  Right  of  Accretion.  —  It  is  not  the  same  thing  as 
ht  of  accretion,  between  legatees,  as  between  coheirs  or 
NTs;  for  the  right  to  the  inheritance  being  a  universal 
I  indivisible,  there  is  always  among  coheirs  or  coexecutors 
'  accretion  ;  but  legacies  being  restrained  to  the  things  be- 
,  which  may  be  divided  at  least  by  estimation,  although 
3  should  be  indivisible  in  their  own  nature,  it  is  not  ne- 


'.  de  hand,  inst. ; — /.  un.^  10,  C.de  caduc.  (oS.    Seo  the  foUowiog  article, 
nxth  iiticle,  and  the  texts  cited  on  it 
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^sary  that  tliere  should  be  alwaya  a  right  of  Rwrretion  nmrnifS 
legatees.  But  they  either  have  or  have  not  thipi  right  aitmn^ 
ttiem,  acx^ording  as  the  expression  of  the  testator  may  give  i^ 
thciR,  or  exettide  them  from  it,  aa  ehall  be  explained  by  the  rule^ 
which  follow," 

XL  J 

3291.   7%ere  w  a  Right  of  Accretion  amor^  tegatert  who  cnm 
eotijnin^d  by  the  Thing.  —  If  a  testator  bequeaths  one  and  the  fian&« 
thing  to  two  or  more  legatees,  without  any  mention  of  portinns, 
S8  if  he  gives  and  becfueaths  a  house  to  such  a  one  and  such    a 
one,  thvse  legatees  being  conjoined  by  the  thing  bequeathed,  ihirre 
will  he  between  them  a  right  of  accretion,  in  the  same  manner  a« 
if  the  testator  had  added,  that  the  thing  should  belong  entirely  to    \ 
bim  of  the  two  legatees  who  should  be  left  atone  to  reap  the  bear. 
St  of  the  legacy,     Thus,  it  ia  ouly  their  concurrence  ^at  diviila 
the  legacy  bettt-een  Ihem,  and  ^ves  to  every  one  hU  part  of  U: 
Knd  if  one  of  them  cannot  or  will  not  receive  his  portion,  it  i^ 
nuiiB  to  those  who  hvtv.  taken  or  shall  take  theirs." 


3293.  If  the  tame  Thing  is  bequeathed  to  Two  Perions  fry  Tw 
Oavsex,  each  haa  a  Right  to  the  Whole,  bnt  (heir  Chncvrmtr.e  dimit* 
U, —  If  a  testator  had  bequeathed  the  same  thing  to  two  leg»U«* 
by  two  difFerent  expressions  and  separately,  aa  if,  having  Iw 
qti^thed  a  bonse  by  a  &rst  clause  to  a  first  legatee,  he  brqaea^wd 
it  again  afterwards  to  another  legatee  bv  another  clause,  each  * 
legacy  might  be  conceived  in  three  manners,  which  would  liavc 
three  different  effects.  The  first  in  nicfa  a  manner  ax  that,  in  A* 
second  legacy,  the  intention  of  the  testator  should  appear  to  be  10 
revoke  the  former ;  and  in  this  case  the  first  l^;acy  would  lenu* 
nulL  The  second,  so  as  that  he  would  have  each  of  the  logriaff 
to  have  the  whole  legacy,  tfie  house  going  to  one,  snd  the  hdrlie* 
ing  charged  to  give  the  value  of  it  to  the  other  legatee ;  wUefc 
would  be  executed,  provided  the  said  intention  were  expn«  U" 
deariy  explained.  The  third  is,  if  by  the  two  danaes  of  tbele^ 
tament  the  house  were  bequeathed  entire  to  each  of  the  two  I«g»- 
tees ;  and  in  this  case,  tb^  both  accepting  the  I^iacy,  their  <»*■ 

"  Sw  tlw  bOowtDc  ankta. 
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rrence  would  divide  it,  and  each  of  them  would  have  the  half  of 
e  thing  bequeathed  in  this  manner.  But  if  in  this  last  case  there 
ould  be  one  of  the  two  legatees  who  either  could  not  or  would 
>t  have  any  share  in  the  legacy,  the  whole  would  belong  to  the 
her;  not  so  much  by  right  of  accretion,  as  that  because  the 
hole  was  given  him,  and  that  his  right  not  being  diminished  by 
le  concnirence  of  the  other,  it  would  remain  entire  to  him,  but 
ith  the  charges  which  ought  to  pass  to  this  legatee,  according 
B  the  disposition  of  the  testator  should  demand  it;  for  there 
light  be  some  of  the  charges  limited  to  the  person  of  the  other 
^tee,  who  would  take  nothing.® 

*  We  make  use  of  this  example,  which  in  all  appearance  will  not  happen ;  but  it  is  be- 
■it  it  k  fireqoent  in  Uie  Roman  law,  and  that  it  explains  one  of  the  manners  of  union 
CMijiiiictiGn  spoken  of  in  the  fifth  article.  It  is  of  this  manner  that  it  is  said,  that  one 
^  the  sane  thing  maj  be  bequeathed  to  two  persons  separately,  disjunctim^  teparatim ; 
i  it  ooiyoins  the  legatees  bj  the  thing.  This  conjunction  had  this  effect  in  the  ancient 
^of  the  Romans,  that  each  of  those  legatees  had  the  whole  {Ulp.  tit.  24,  ^^  12  «r  31), 
'  >••  one  the  thing,  and  the  other  the  value  of  it  Which  was  altered  by  Justinian,  and 
■'ftted  in  the  manner  as  it  is  expressed  in  this  article,  as  will  be  seen  by  the  text  which 


^  legatarii  vel  fideicommissarii  duo  forte,  vel  plures  sunt  quibns  aliquid  relictum  sit 
Ui  antem  di^junctim  fuerit  relictum :  si  quidem  omncs  hoc  accipere  et  potuerint  et 
^^rint,  suam  quisque  partem  pro  virili  portionc  accipiat.  Et  non  sibi  blandiantur  ut 
'  <1  videm  rem,  alii  autem  singuli  solidam  ejus  rei  sstimationem  accipere  dcsidcrent : 
bi^JBsroodi  Icgatariomm  araritiam  antiquitas  varia  mcnte  susceperit,  in  uno  tantum 
*^  legatorum  eam  accipicns,  in  aliis  respuendam  esse  existimans.  Nos  autem  omni- 
o  tepellimus,  unam  omnibus  naturam  legatis  et  fideicommissis  imponentes,  et  anti- 
i&  dissonantiam  in  unam  trahcntcs  concordiam.  Hoc  autem  ita  fieri  sancimus,  nisi 
^^Otr  apertissime,  et  cxpressim  disposuerit,  ut  uni  quidem  res  solida,  aliis  autem  exis- 
^^  rri  singulis  in  solidum  pnestetur.  Sin  vcro  non  omnes  legatarii,  quibus  separa- 
■^  relicta  sit,  in  ejus  acquisitioncm  concurrant :  scd  unus  forte  eam  accipiat :  liiec 
**  ejus  sit,  quia  scrmo  tcstatoris  omnibus  prima  facie  solidum  as^ignare  vidctur :  aliis 
^»enientibus  partes  a  priore  abstrahcntibus,  ut  ex  aliorum  quidem  concursu  prioris 
^Km  minuatnr.  Sin  rero  nemo  alius  reniat,  vel  venire  potuerit,  tunc  non  vacuatur 
*  <|o«  deficit,  nee  aliis  accrcscit,  ut  ejus  qui  primus  acccpit,  legatum  augcre  videatur, 
^pod  ipsum  qui  habet  solida  remancat,  nullius  concursu  diminuta.  £t  ideo  si  onus 
"St  in  pentona  ejus  apud  qucm  remanct  Icgatum  adscriptum :  hoc  omnimodo  implcat, 
'^lontati  testatoris  pareatur.  Sin  autem  ad  deficientis  personam  hoc  onus  fuerit  col- 
'm,  hoe  non  sentiat  is  qui  non  alienum,  sed  sunm  tantum  legatum  imminntum  habet. 

>  tt  varietatis  non  in  occulto  sit  ratio :  cum  idco  videatur  testator  disjunotim  hoc  reli- 
■ae,  ut  unusquisque  suum  onus,  non  alienum  agnoscat.  Nam  si  contrarium  volcbat, 
^  erit  dilBcultas  conjunctim  ea  disponere.     L.un.^W,  C.  de  caditc.  toll. 

M  quidem  evidentissimc  apparuerit,  ademptione  a  priore  legatario  facta,  ad  secundum 
Mom  tettatorcm  ronvolasse,  solum  postcriorem  ad  legatum  pcn'cnire  placet.  Sin  au- 
^  hoc  minimc  apparcre  potest,  pro  virili  portionc  ad  legatum  omncs  venire ;  scilicet, 

>  Ipse  testator  ex  scriptura  manifcstissimus  e>it,  utrumque  eorum  solidum  accipere  vo- 
M.    L.39yD.deUgat.\. 

Utbough  this  last  law  be  taken  out  of  the  Digest,  yet  those  who  arc  acquainted  with 
atjle  of  the  ancient  lawyers,  the  authors  of  the  texts  which  are  collected  together  in 
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xra. 

3293.  Amonff  Legatees  by  PotOoHS  there  is  no  Arrretuyn. —  If 
same  thing  is  bequeathed  to  two  or  i»OTe  lc^tre»,  but  vi  MX\vm 
the  testator  divides  it  among  them,  as  if  he  lx'i]ueathfl  it  to  lixia 
by  equal  portjonii,  or  assigna  to  every  oue  hie  own,  (hctc  will  t» 
no  right  of  acxrelioii  among  them.     For  their  title  divides  them 
and  ^ves  to  every  oue  his  right  to  his  legacy  separated  &x>ni  thia 
of  the  others,  and  restrained  U>  his  own  |>ortion.     tio  thai,  if  an   .^^ 
one  of  the  ponions  of  these  Icgatei^s  should  bc<uuinc  vucttnt,  ll^^ 
others  would  hare  no  right  to  it;!*  but  it  would  go  cither  lo  tt-^^ 
heir  Of  executor,  if  it  was  he  that  wx  cbaigrd  witli  the  kgvcy,  ^^ 
to  u  kgalite,  if  the  testator  had  charged  one  t^acy  with  this  oth^-r; 
as  if  he  had  devised  a  land  or  tcormcnt  to  a  legatee,  and  h«c) 
etiargi'd  him  to  give  to  others,  either  a  portion  of  the  said  land*  of 
the  Dsulroct  of  the  whole  or  of  a  part  thereof,  or  a  suiu  of  ataiiejr 
to  be  divided  among  them. 

XIV. 
33!M.  Jhrert  Cattt  of  Arcrfliam  brltceen  Joml  Legatees.^UmK 
ahould  happen  that,  oik  and  the  same  thing  being  brqueoUii^A 
juintlyi  and  without  distinctioo  of  portions,  to  several  penNnUiS.'* 
bas  been  mentioned  in  the  deveoth  article,  one  of  the  Ic^M^^ 
being  a  pc^thiimoii?  rhild,  should  not  come  into  the  world,  or  th».*_ 
anoihiT  Ifi^aiec  fhouid  hapjx-ii  lo  be  dead  before  the  making*^* 
the  testament,  and  the  testator  knew  nothing  of  it,  Ike  p 
wfaicfa,  by  these  events,  would  become  racant,  would  i 

*•  DigtM.  Ml  wkh  ihM  of  TUbi^  wfl  adtr  pac»B  ^  ^  ofnarieM  w 
feteajk:  Md  AMk  ka  T[w»nlMBil  A>  kv o  tte  ^i^a  wWdh  JmU*  I 
^i*iWiha(Mbvkw'wkk*ka  !«■  jM  ■ov^oMl.hn^  J»oia»a  tet  Md 

hi-'-r"  I    ■  rtiii    'i  ■!  -Till.  VI  11  >  ifihil^iiiiBiii--hiniil|-Mliriiinrtiiii 


M|*tMJ«^Vk>lkaMi(in«».^lkt^^^MlBltel«MMwtoitwtf         J 

«k*a»r«aiaf  Aal^rMT^MMk*  iMiii  to  1h  pm^ar  Am^^mM  tfct  *•      M 
■c^tokiMdr.  ■ 
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And  it  would  be  the  same  thing  if  one  of  these  legatees, 
7ho  was  alive  when  the  testament  was  made,  should  happen  to 
le  before  the  testator.' 

XV, 

8296.  Accretion  w  Legacies  ami  Smccessians  is  a  Consequence  of 
he  Qn^unetion  by  the  Thing.  —  It  results  from  all  the  rules  which 
la^ve  been  here  explained,  that,  the  right  of  accretion  among  heirs 
'T  executors  being  an  effect  of  the  rule  which  ordains  that  the  in- 
leiitanoe  cannot  be  divided  so  as  that  part  thereof  shall  go  to  the 
testamentary  heir,  and  part  thereof  to  the  heir  at  law,  the  said 
right  is  acquired  by  the  thing  itself,  that  is,  by  the  inheritance. 
Rom  whence  it  follows,  that  the  inheritance  ought  to  go  entire  to 
kun  who  happens  to  be  the  only  person  who  is  to  succeed,  whether 
o  was  united  to  others  by  the  expression,  or  was  called  to  the 
'Ocession  separately,  or  was  even  restrained  to  one  distinct  por*- 
For  seeing  this  portion  cannot  remain  to  him  single  by 
r,  it  draws  to  him  the  portions  of  the  others  when  they  be- 
vacant ;  so  that  it  is  always  by  the  thing  that  heirs  or  exec- 
are  conjoined  with  one  another.  And  among  legatees  the 
rlit  of  accretion  is  likewise  an  effect  of  their  being  conjoined  by 
^  thing,  as  appears  by  the  rules  explained  in  the  articles  which 
^^ite  to  the  legacies." 

^     L,\^\2,D,de  legal.  1 ;  — /.  un.  ^  3,  C.  (i^  caduc.  toU. 

Z).  /.  wi.  i  4* 

81  totam,  an  partem  ex  qua  qais  hterefl  institatos  est  tadte  rogatiu  sit  restitttere,  ap- 

CNet  nihil  ei  debere  aocrescere,  quia  rem  non  videtnr  habere.    L.  83,  D.  de  acqmr.  vd 

^4.  motnd* 

%/ft  do  not  quote  here  this  text  because  of  the  rule  that  is  explained  in  it,  that  he  who 

dhaiged  with  a  tacit  trust  of  the  inheritance,  or  a  part  of  it,  has  not  the  right  of  accre- 

^1 ;  for  if  the  fiduciary  bequest  be  in  favor  of  a  person  to  whom  the  testator  could  not 

*^  anj  thing,  neither  the  person  for  whom  the  trust  is  created,  nor  the  heir  that  is  charged 

^^  it,  will  have  any  share  in  the  fiduciary  bequest.    And  if  it  be  in  favor  of  a  person 

whom  the  testator  might  lawfully  give,  it  will  be  very  evidently  the  pcrM)n  for  whom 
■^  tnist  if  who  will  have  the  benefit  of  the  right  of  accretion,  if  it  is  to  take  place ;  and 

"Will  be  his  business  to  regulate  it  with  the  person  who  is  charged  to  restore  to  him  the 
\ia\e  inheritance  or  a  part  of  it  But  we  have  put  do\vn  here  this  text  only  on  aocount 
^  these  last  words  in  it,  quia  rem  non  videtur  futbrre,  because  they  show  that  it  Ls  to  the 
^ing  that  the  right  of  accretion  Ls  annexed ;  which  is  a  principle  that  we  thought  neces- 
^17  to  be  explained  in  this  article.    See  the  texts  cited  on  the  eleventh  article. 
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SECTION    X. 

OF    THE    RIOHT   OF   TRANSMISSION. 

3296.  When  an  heir  or  executor  has  accepted  a  succession,  if  b 
dies  afterwards,  it  is  without  doubt  that  he  transmits  the  said 
cession,  that  is,  makes  it  to  pass  to  his  heirs  and  executors  wi 
his  other  goods.     If  a  legatee  dies  after  he  has  acquired  his  righ 
to  the  legacy,  he  transmits  it  in  the  same  manner  to  his  successor 
and  it  is  not  of  this  manner  of  transmitting  that  we  treat  h 
But  if  the  heir  or  executor,  or  legatee,  dies  before  be  has  known 
exercised  his  right,  it  does  not  appear  to  be  so  certain  that 
transmit  it  in  this  case  to  their  heirs  and  executors.     And  th». 
doubt  had  given  occasion  in  the  Roman  law  to  many  qnestio 
concerning  which  several  rules  have  been  made,  which  mark  dmf^ 
ferently  in  what  cases  heirs  and  legatees  transmit,  or  do  not  traima* 
mit,  their  right  to  their  heirs ;  that  is,  in  what  condition  their  rigbt 
ought  to  be  at  the  time  of  their  death,  in  order  to  make  it  p&as 
from  them  to  their  successors. 

3297.  Although  the  right  of  transmission  in  the  Roman  bir 
respects  successions  of  intestates  as  well  as  testamentary  succes- 
sions, and  it  may  seem  for  this  reason  that  we  ought  to  hane 
treated  of  this  matter  among  those  which  are  common  to  the  tw'O 
sorts  of  successions,  yet  we  have  placed  it  among  the  matters  relat- 
ing to  testaments.  For  in  our  usage  there  can  be  no  difficulty  a» 
to  the  transmission  of  legal  successions,  because  of  our  rule,  (hd^ 
the  dead  f^ives  seizin  to  the  living,  as  shall  be  explained  hereafter- 
Thus,  the  rules  which  concern  the  difficulties  of  transmission 
in  our  usage  limited  to  testamentary  dispositions,  whether  it 
for  legacies  and  fiduciary  bequests,  or  for  inheritances. 

3298.  We  may  make  the  same  remark  on  the  rules  of  the  R(> — 
man  law  which  concern  the  right  of  transmission,  as  we  hav^ 
made  on  those  relating  to  the  right  of  accretion,  that  the  origin  o* 
transmission,  as  well  as  that  of  accretion,  is  found  in  the  natun*.  1 
order  of  legal  successions.  For  as  the  right  of  accretion  bet  wee  «"* 
two  children,  for  example,  who  survive  their  father,  is  founded 
upon  this,  that  it  is  natural,  when  the  two  concur  together,  fo^ 
them  to  divide  the  inheritance  betw^een  them,  and  that,  if  one  o* 
the  two  be  left  alone,  he  should  have  the  whole ;  the  right  of  tran=^' 
mission  is  fomided  upon  this,  that  it  is  natural  also,  if  a  son  wb^^ 
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has  oatlived  his  father  happens  to  die  before  he  has  entered  upon 
the  succession,  or  even  before  he  knew  of  his  father's  death,  that 
he  should  transmit  to  his  children  the  right  which  he  had,  and 
that  his  children  taking  his  place  should  use  his  right,  which  be- 
comes theirs.     Thus,  he  transmits  to  them  the  right  which  he  had 
aoquired  by  the  death  of  his  father,  and  lie  would  transmit  it  in 
the   same  manner  to  other  heirs,  whether  heirs  by  testament  or 
heira  at  law,  because  this  succession  had  passed  naturally  to  him, 
and  was  become  a  part  of  the  goods  of  his  own  inheritance.     It 
^vas  in  this  manner  that  the  use  of  transmission  began  in  the  Ro- 
tnan  law ;  but  it  was  limited  to  the  children  who  were  under  the 
power  and  jurisdiction  of  their  father  when  he  died,  and  who  were 
called  m  htsredes.     And  the  children  who  were  emancipated,  not 
l>eing  sui  hteredes^  they  had  not  this  right  of  transmission,  if  they 
died  before  they  knew  and  had  exercised  their  right  to  the  inherit- 
And  it  was  the  same  thing,  and  that  with  much  more 
I,  as  to  the  other  heirs  of  blood.^ 
3299.  As  for  testamentary  successions,  there  was  no  transmis- 
^c>vi  in  them,  unless  the  testamentary  heir  or  executor  had  known 
tod  exercised  his  right;®  and  even  children  who  were  instituted 
k^ix^  or  executors  by  the  testament  of  their  parents  were  deprived 
of      it,  as  well  as  strangers,  and  they  began  to  have  the  right  of 
^'A.iismission  of  the  testamentary  successions  of  their  ascendants 
oraly  by  a  law  of  the  Emperors  Theodosius  and  Valentinian,  who 
8*»>re  to  children  and  other  descendants  this  right  of  transmission, 
no-fc  indifferently  to  transmit  the  testamentary  successions  of  their 
*a<5«ndants  to  their  executors,  whether  they  were  strangers  or  rela- 
tions, but  only  in  favor  of  their  children  and  other  descendants.* 
^*id  seeing  this  law  speaks  only  of  testamentary  successions,  and 
i!^c>t  of  successions  of  intestates,  the  most  learned  of  the  interpreters 
^"ve  been  of  opinion  that  it  made  no  change  in  the  successions  of 
intestates,  and  that  the  children  who  are  not  sui  hwredes  have  by 
**^  new  law  the  transmission  only  of  what  goods  come  to  them 
■^y  ^'irtue  of  the  testamentary  dispositions  of  their  ascendants ;  and 
^•t  as  to  the  successions  of  intestates  the  ancient  law  subsists, 
^'<5h  does  not  give  the  transmission  to  children  who  are  not 
^'''^ttcipated,  but  only  to  those  who,  being  under  the  father's  juris- 


I  "^^  4,  C  fin  adm.  ad  hon.  pouess.  pou. ;  —  /.  2,  C  ad  aenai.  Orph. 
,  '^■^  t,  i>.  !&  tm»  H  legit,  hatrrd. 
J  "^^^  n.  S^^C.dt  eadae.  toll. 

uu  CbdL  dekiiqm  anU  apert.  tab. ;— /.  un.  \  5,  Cod.  de  caduc.  toll. 


I,  wcae  md  harredes.     Thnn,  we  see  that;  by  tbe  Koman  V«if 
tlM  faanamiwrion  iia»  place  in  lestamentary  suceessionti  only    fot 
rit'HT*^!  and  in  legal  succedsions  only  for  euch  chiidrrn  as  \nr^ 
aot  nmumpated.     And  as  for  all  other  heirs,  whether  hcin  by  \ri^ 
telftant  or  bein  at  law,  thE?y  had  Qot  thia  right  if  they  died  heUa^^ 
tkeykoevtbiltthe  siicx^ession  was  fallen  to  th«tn,  or  before  Ck^fff 
Jwd  entend  upon  it."     And  thiB  rule  waa  so  strietly  observed,  tha       -^ 
■Hhoilgb  it  wars  bi'cause  of  absence  that  the  child  was  igiiuritn^    -I 
flf  the  death  of  bis  father,  he  had  no  right  of  traasmissioa  if  H^^bk 
dtad'in  that  igDOTBtice  of  hj^  right     And  it  wa;^  out  of  iiitiv  favor    -r 
ttat  the  OnpefOT  Antoninus  excepted  the  case  of  absence  on  acs^s- 
ffNWt'Of  thsiiraUic.' 

'.-SSDOl  y!^K9  was  another  exception  in  favor  of  heirs,  whethi-  -^i 
^Hin  1^  tsBtamsnt  or  heirs  to  intestates,  who  died  within  thr  tjii^  « 
Vribidh  tlw  bbWgAve  the  heir  to  deliberate  whether  he  would  av^>- 
M||t:Of  .tbe  inheritance  or  refuse  it.  And  they  who  died  witlimn 
tiw  aaid  time, vithout  explaining  their  intentiuna  theiein,  Trfimoi 
wMni  their  rigbfr  to  tlieir  heirs.' 

i.JSSA*  Al  to  l«gatees,  their  conditjoii,  in  what  concerned  tlio 
right  of  tnoHOiMion,  waa  more  advantageous  in  the  Komao  laiv 
llMA'that  of  the  iieirs  or  executors:  for  they  acquired  their  ri^t 
the ,  monwDt  that  the  testator  died,  if  the  legacy  was  pure  ancJ 
ttinpt^  I  aod  if  tiie  legacy  was  conditional,  the  right  of  the  legated 
depended  in  that  case,  as  it  waa  but  just,  on  the  accomplishmint 
of  tbe  condition,  und  he  did  not  acquire  it  till  the  condition  was 
accomplished.'!  Tims,  the  legatee  of  a  legacy  pure  and  simple 
happening  to  die  after  the  testator,  without  knowing  any  thing  »^ 
the  legacy,  transmitted  his  right  to  his  heir ;  and  if  the  legacy  «tt» 
conditional,  and  the  legatee  died  before  the  condition  was  fiilllilMlT 
as  he  had  acquired  nothing  himself,  so  he  transmitted  nothing  tc» 
others ;  which  was  also  natural  and  just, 

3303.  This  difference  between  the  condition  of  legatees  and  tha.* 
of  heira  or  execators,  as  to  what  concerns  the  right  of  transmiasiom  * 


■  £.7,  Cod.dejwtiittA.;  —  l.yn.  t  B,  Cde  ou/ucfoU. 

'  L.  S6,  D.  dt  acq.  tW  amill.  hiirfd. 

(  See  ihe  eighth  irticlc  of  Ihie  section.  There  wm  another  case  in  the  Romin  li^- 
where  the  tsat>uDeol«7  heir  traniimiiied  his  right,  if  he  died  before  he  enieird  Dpoi  ■'^^ 
inheritance.  Bnt  seeing  this  rase  has  no  confbrmitj  with  crar  mage,  wo  do  not  »»pliiil  ^ 
here  ;  and  we  only  take  this  notice  of  it  hero  to  satisfy  those  who  might  be  apt  to  fiiw*' 
fault  with  the  omission,  and  those  who  may  have  a  miud  to  consult  it  in  ia  prolyl  plse^*" 
V.  I.  3,  t  30.  D.  de  srnal.  Slian. ;  —  I.  pmu/l.  C  <fc  Sij  jufi.  at  ind. 

*■  See  the  tenth,  eleTenth,  and  twelfth  utklcs  of  Ihit  Methsi. 
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i  been  established  in  order  to  avoid  an  inconvenience,  which 
•old  have  happened  if  the  right  of  the  legatee  had  not  vested 
him  at  the  moment  of  the  death  of  the  testator.  For  seeing  in 
i  Roman  law  the  validity  of  the  legacies  depended  on  the  ac- 
rtanoe  of  the  inheritance,  so  that  if  the  heir  or  executor  re- 
nnoed  the  inheritance,  the  legacies  remained  null,  as  has  been 
plained  in  its  proper  place,^  it  might  have  happened  that,  if  the 
jht  had  not  vested  in  the  legatee  but  by  the  executor's  ac- 
ptanoe  of  the  succession,  which  depended  on  the  executor,  and 
hich  the  executor  might  put  off,  the  legatee  who  should  die  in 
e  interval  between  the  death  of  the  testator  and  the  executor's 
ceptance  of  the  inheritance  would  have  lost  his  right,  and  have 
insmitted  nothing  to  his  heirs.  It  was  for  the  preventing  of  this 
onvenience,  that  it  was  regulated,  in  regard  to  legatees,  that  the 
ht  to  the  legacy  should  be  vested  in  them  at  the  moment  of  the 
ith  of  the  testator,  that  they  might  have  the  right  of  transmit- 
S  it  to  their  heirs.  Thus,  it  was  a  favor  which  was  granted 
ra,  to  distinguish  their  condition  from  that  of  the  heirs  or  cx- 
iton,  in  what  concerns  transmission.  And  as  this  favor  was 
^ted  only  to  prevent  that  inconvenience,  so  it  had  not  place  in 
cases  where  the  inconvenience  was  not  to  be  feared.  Thus, 
legacies  which  could  not  be  transmitted,  such  as  a  legacy  of 
osufruct  of  any  thing,  or  a  legacy  of  liberty  to  a  slave,  which 
legacies  confined  to  the  persons  of  the  legatees,  the  legatees 
not  acquire  their  right  to  them  but  from  the  day  of  the  heir's 
«ring  upon  the  inheritance.^ 

1903.  In  our  usage  the  transmission  of  successions  of  intestates 
les  place  indifferently,  not  only  for  children,  but  also  for  all  the 
ct  of  kin,  whether  they  be  descendants,  ascendants,  or  collateral 
^tions.  For  according  to  our  rule,  the  dead  g-ives  seizin  to  the 
ingy  his  next  lineal  heir  who  is  capable  of  succeeding  to  him^  of 
lich  mention  has  been  made  in  another  place,™  the  heirs  of  blood 

See  the  nineteenth  article  of  the  fifth  section  of  this  title,  and  the  remark  that  is  made 
^nit 

^.  Ml.  4  2,  D.  qvando  dies  ttsw/r.  laj.  Cfti. ;  —  U.  2  et  8,  /).  quando  dhs  htj.  ctd.  But  if 
*  IcgHtec  of  a  usufruct,  having  sunived  the  testator  a  whole  year,  had  difd  U'f»)re  the 
''  had  accepted  the  succession,  would  it  have  been  just  that  the  heir  of  the  said  u>ufruc- 
Tfthoold  lo«J  the  fruits  of  that  year?  This  difficulty  cannot  happen  in  our  u^aj^e, 
•**  eqaitT  would  do  justice  to  the  usufructuary  or  to  his  heir.  And  one  or  other  of 
^  Would  hare  the  fruits  which  ou^rht  to  belong  to  him  from  the  time  that  the  surees- 

w^  open,  according  to  the  dis|)osition  of  the  testator,  and  according  to  the  rules  of 
''^ict  which  hare  been  explained  in  the  title  of  that  matter. 
^«e  the  preface  to  this  second  part  no.  7. 

Ol.  II.  36 
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I  fC(|iiiro  fheir  riglil.  to  the;  Buccession  (he  very  moment  that  it  h 
i*open,  although  the  death  of  the  person  to  whom  they  suottfrd  he 
linknowii  to  Ihciii,  and  they  be  ignorrtnt  of  their  right  to  ene- 
Ooed,  and  do  not  so  mnch  as  know  that  the  d(T>;a]«cd  nnu  ihcir 
J^^lfclRlioti.  It  follows  from  this  rale,  that  if  the  heir  at  law,  or  nax 
"of  kin,  who  survived  bat  one  moment  the  person  to  whom  he  had 
light  to  sneceed,  happens  to  die  immediately  after  him,  withoot 
■^ving  exercised  or  known  his  right,  he  transmits  it  to  hi«  beirs. 
"  3!)04.  A»  for  legades,  our  usage  gives  to  all  legateiis  the  tigbtk 
rpf  tmniimistuon  of  pure  and  simple  legacies,  which  may  paM  t^ 

i their  hdrs  ;  uiid  if  the  legatee  who  has  survived  the  testator  di^| 
before  be  had  knowledge  of  the  legacy,  he  transmits  it  DCWTtbrle^ 
to  hia  heir  iii  tlic  «Lmv  manner  as  the  heir  at  law  or  next  of  t^ 
tnus4nitii  to  his  heir  the  inheritance. 
3305.  There   remains,  tlieu,  no  other  difficulty,  except   in  Hj 
transmission  of  testamentary  successions ;  and  there  would  remeu 
L  Done  even  in  that,  if  the  rule  which  gives  the  right  of  transmiwuon 
I  te   legulrta  when  lh«y  have    outlived  the  testator  had  been  a- 
r  leiidL>d  to  tcstameiitofy  heirs  or  executors.     .4  rule  so  easy  and  m 
rnluill  Es  this  would   have   put  an  end  to  many  difficulties  wluci 
fmUl  remain  in  the  principles  of  the  Roman  law  concernii^  tlm 
rtoattrr,  and  would  have  removed  inconveniences  therein,  vtati 
•eented  to  desert  e  that  some  provision  should  have  been  made  to 
guard  against  them,  as  well  as  those  relating  to  legateea.    For  if 
it  would  be  hard  for  a  legatee  who  should  die  before  the  execntoc'i 
accepting  of  the  inheritance,  that  he  could  not  transmit  his  liglit 
to  his  heirs,  it  would  not  be  less  hard  for  children,  or  other  socen-     j 
stws  of  an  executor,  that  becanse  he  vras  ign<H«nt  of  his  ti^  to     \ 
the  inheritance,  whether  through  absence  or  for  other  causes,  be 
could  not  transmit  it  if  be  died  in  this  ignorance;  and  thatftv* 
mere  chance  sboidd  distinguish  his  condition  from  that  of  an  d- 
eeutor  who  should  die  after  be  had  known  of  his  right,  althoogb 
he  had  made  no  ?tep  towards  exercising  it.     For  he  would  neitf' 
theless  transmit  his  right  to  his  heirs,  if  he  died  within  the  time 
which  the  law  allowed  to  testamentary  beits  or  execators  for  d» 
Ubeiating,  as  has  been  already  oboerred. 

3306.  It  seems  veiy  strange  that  by  this  law  the  testameatiiT 
heir,  who  has  known  lus  tight,  and  neglected  it,  should  traoamt 
to  his  heirs  the  succession  that  was  fallen  to  him ;  and  that  if  tbe 
same  heir  had  beeu  ignorant  of  his  r^ht,  he  eotdd  have  tnni* 
mitted  nothiug.     Thb  loconTenience  mi^t  have  been  anffidciit 
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to  justify  a  rale,  which,  at  the  same  time  that  it  removed  the^  in- 
convenience, would  have  besides  been  useful  to  put  an  end  to  all 
the  difficulties  of  this  matter.  And  it  is  without  doubt  upon  this 
consideration,  that,  in  one  of  the  provinces  of  France  where  the 
Boman  law  is  most  followed,  they  have  established  it  as  a  rule  or 
CQstom,  tkat  the  dead  gives  seizin  to  the  living,  in  what  manner  so- 
ever he  succeeds,  whether  by  testament  or  without  testament.^  And 
if  this  rule  be  just  in  the  Roman  law  for  legatees,  that  they  should 
have  their  right  at  the  moment  of  the  death  of  the  testator,  what 
injustice  would  there  be  in  it,  if  it  should  take  place  likewise  for 
the  testamentary  heirs  or  executors  ?  since  it  is  true  of  the  testa- 
mentary heirs,  as  well  as  of  legatees,  that  they  hold  their  right  by 
the  same  title  of  the  will  of  the  testator,  and  of  the  law  which  au- 
thorizes the  said  will ;  and  that  this  title  is  still  more  favorable  for 
the  said  heirs  or  executors  than  for  legatees,  whom  the  testator 
has  less  considered  than  his  heir  or  executor ;  and,  in  a  word,  that 
the  testament  having  its  effect  by  the  death  of  the  testator,  it  is  at 
the  moment  of  the  said  death  that  the  testamentary  heir  ought  to 
take  the  place  of  him  to  whom  he  succeeds.  And  it  is  also  the 
fole,  that,  at  what  time  soever  afterwards  the  said  heir  or  executor 
accepts  of  the  inheritance,  he  is  considered  as  if  he  had  accepted  it 
at  the  moment  of  the  said  death,  and  is  bound  in  the  same  manner 
for  all  the  charges  that  were  fallen  due  before  he  accepted  the  suc- 
cession.^ 

3307.  Will  it  be  objected  against  the  transmission  of  an  inherit- 
9Lnce  in  the  case  where  the  testamentary  heir  died  without  know- 
ing any  thing  of  the  testament,  that  one  cannot  acquire  a  right 
which  he  knows  nothing  of;  and  that,  the  quality  of  heir  or  ex- 
ecutor implying  engagements,  it  is  necessary  for  acquiring  an  in- 
heritance that  the  heir  or  executor  should  know  the  right  which  is 
fallen  to  him ;  and  that  therefore  he,  having  been  ignorant  of  it, 
has  had  no  share  in  the  inheritance,  and  consequently  could  not 
transmit  it  to  his  heirs  ?     But  these  reasons  would  prove  in  the 
same  manner,  that  there  would  be  no  transmission  even  in  succes- 
sions of  intestates  ;  and  they  would  prove  likewise,  that  the  lega- 
tees who  had  known  nothing  of  the  legacies  left  them  could  not 
transmit  them  to  their  heirs,  at  least  those  whose  legacies  should 
be  subject  to  some  charges. 


"  See  the  customs  of  Bourdeaax  and  country  of  Guiennc,  article  74. 

*  8ee  the  fifteenth  article  of  the  first  section  of  Uein  and  Executors  in  general. 
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3308.  Will  it  be  said  that  the  testator  has  considered  only  the 
persons  of  his  executors,  and  not  the  persons  of  their  Baccessorsy 
and  that  therefore,  the  executor  being  dead  without  having  acquired 
the  inheritance,  his  heirs  or  executors  ought  to  have  no  share  in 
it?     But  this  reason  would  prove  the  same  thing  as  to  legatees; 
and  since  it  proves  nothing  with  respect  to  them,  neither  ought  it 
to  prove  any  thing  with  respect  to  executors.     Thus,  the  only 
natural  effect  of  this  reason  would  be  to  prove,  that,  if  he  who  is 
instituted  heir  or  executor  dies  before  the  testator,  the  institution 
does  not  pass  to  his  heirs ;  but  if  the  said  heir  or  executor  snr* 
vives  the  testator,  it  would  be  against  his  intention  to  deprive  him 
of  the  right  of  transmission,  since  every  testator  means,  that,  if 
those  whom  he  mstitutes  his  heirs  or  executors  do  survive  him,  all 
the  goods  of  the  inheritance  should  be  theirs  in  the  moment  tha^^ 
his  death  should  divest  him  of  them.     To  which  we  may  likewii 
add  this  consideration,  which  is  common  both  to  the  executor  ani 
to  the  legatee,  that  it  is  not  absolutely  true  that  the  testator  hat^ 
only  considered  their  persons.     For  it  is  very  usual  for  a  friend  ta«> 
institute  his  friend  his  heir  or  executor  in  consideration  of  his  cbii. 
dren,  and  to  leave  a  legacy  to  a  friend  upon  the  same  motive ;  no 
that  the  transmission  in  these  cases  is  agreeable  to  the  intention 
of  the  testator.     But  even  in  the  c€tses  where  the  intention  of  the 
testator  is  confined  to  the  sole  person  of  the  executor  and  legatee^ 
tlic  rii^lit  of  transmission  is  not  therefore  the  less  comprehended  in 
the  disposition  of  the  testator.     For  it  is  for  the  interest  of  the 
executor  and  of  the  h'ju^atee,  that  the  goods  which  come  to  them 

by  a  testament  should  pass  to  the  use  of  their  allairs,  whether  it 
be  to  acquit  their  debts,  or  for  other  uses,  which  cannot  be  done 
except  by  the  riii^lit  of  transmission.  Thus,  it  may  be  said  that, 
the  ri*^ht  of  transmission  being  founded  on  all  these  principles  of 
(•(piity,  it  was  not  so  much  a  favor  done  to  the  legatees  in  the 
Roman  law,  as  an  act  of  justice,  in  giving  them  the  right  of  trans- 
mission, although  they  should  happen  to  die  bt»fore  they  knew 
any  thing  of  the  legacy;  and  that  the  same  justice  might  be  like- 
wise extended  to  testamentary  heirs  or  executors  without  any 
inconvenience. 

3309.  It  seems  reasonable  to  conclude  from  all  these  reflection.^ 
that,  since  neither  natural  equity  nor  reason  renders  the  conditio/ 
of  the  testamentary  heir  worse  than  that  of  the  legatee,  it  woul 
have  been  just  to  have  made  it  ecjual  as  to  the  right  of  trausmi 
sion ;  and  that  the  rule  w4)ich  should  have  ordered  it  so,  bei 
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inded  an  principles  bo  natural  as  these,  would  have  been  mnch 
ve  nsefnl  than  the  several  snbtilties  which  one  meets  with  in 
s  matter,  as  well  as  in  others  of  the  Roman  law.  So  that  it 
old  have  been  convenient  that  the  rule,  the  dead  gives  seizin 
Ac  Ummgi  had  been  made  common  throughout  in  successions 
teitement,  as  well  as  those  without  testament,  as  we  have  seen 
t  it  it  in  one  of  the  provinces  of  France  where  the  Roman  law 
nott  in  ose,  and  where  they  have  very  prudently  judged,  that  it 
nneb  mcire  useful  to  establish  transmission  without  distinction 
eUI  sorts  of  successions,  whether  it  be  an  heir  that  succeeds  by 
bunent,  or  without  testament,  whether  he  knew  of  his  right,  or 
d  befoie  he  knew  any  thing  of  it,  than  to  introduce  distinctions 
1  of  inconveniences  without  any  advantage,  and  serving  for  no 
ler  use  than  to  give  occasion  to  many  lawsuits.  It  is  without 
nbt  upon  these  considerations,  that,  although  this  particular 
»tom  in  one  province,  which  is  governed  by  the  written  law, 
ttOM  to  insinuate  that  in  the  others  they  follow  the  Roman  law, 
t  some  authors  have  thought  that,  the  majdm,  that  the  dead 
yes  sdzm  to  the  Uvinff^  is  become  universal  throughout  the 
lole  kingdom  in  testamentary  successions,  as  well  as  in  succes- 
^08  of  intestates. 

3310.  It  is  to  be  remarked  on  this  matter  of  transmission,  that 
Qootains  some  particular  rules  which  would  be  of  necessary  use, 
eo  although  transmission  should  take  place  in  testamentary  suc- 
^ns ;  as,  for  example,  that  which  concerns  the  transmission  of 
nditional  dispositions :  and  that  there  are  also  other  rules  which 
&te  to  the  transmission  of  legal  successions,  such  as  those  which 
'  explained  in  the  first  articles,  which  regard  in  general  the 
tiie  of  transmission. 

Oil  All  these  several  sorts  of  rules  shall  be  explained  in  this 
tion,  and  shall  take  in  every  thing  that  belongs  to  this  matter 
transmission.  But  seeing  the  use  of  rules  and  principles  is 
ch  (Sscilitated  by  the  application  of  them  to  the  particular  cases 
^hich  they  may  agree,  and  that  we  have  been  obliged  to  ex- 
In  many  of  these  cases  in  the  ninth  section  of  the  title  of  Leg- 
?i,  the  reader  may  be  pleased  to  have  recourse  to  that  section 
the  same  time  that  he  reads  this. 

Art.  I. 

1312.  Definition  of  Transmission. —  Transmission  is  the  right 
ich  heirs  or  executors,  or  legatees,  may  have  to  convey  down 

36* 
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to  their  Buccessors  the  inheritance  or  h'gacy  whteh  belongs  lo  flu 
in  case  they  die  before  they  liave  exercised  tlieir  right.' 

II. 

3313.  To  wha4  Transmission  i.v  limited. —  It  resulu  from 
dcEoition  explained  in  the  preceding  article,  that  when  the  hwi 
executor  has  entered  upon  the  inheritance,  and  the  legatee  ! 
received  the  legacy,  it  Ls  not  any  longer  by  the  traasmiseiuo  ll 
their  right  passes  to  their  heirs,  but  barely  by  sacce<Miiin,  id  i 
same  manner  as  their  other  goods.''  For  trani^ mission  is  nmi 
stood  only  of  the  right  which  the  heir  or  executor,  or  legatee,  n 
have  to  convey  to  his  heirs  a  right  which  he  himself  had  w 
exercised,  and  wliich  may  have  been  altogether  uiikiiowo  V>  b. 
as  will  be  seen  in  the  sequel  of  this  sectiuu. 

m. 

3314.  Trammiision  Utkes  Place  when  the  Right  is  aofuired. 
Tlie  heir  or  executor  and  the  legatee  have  this  in  common,  t 
both  the  one  and  the  other  have  the  right  of  tranMnisaimt,  at 
same  time  that  the  right  to  the  inheritancci  or  to  the  legacy,  i< 
la  them.  Foe  having  at  that  tinie  their  right  in  their  own  { 
sons,  it  is  a  consequence  thereof,  that  they  should  traomiit  i 
their  heirs,  even  although  they  themselves  should  die  befon  t 
had  received  any  thing,  the  one  of  the  inheritanw.  or  the  n 
of  the  legacy ;  as,  oa  tfae  cootrary,  if  when  they  die  tliey  bw 
manDei  of  right  in  tbeir  own  povons,  they  ooold  tananuti  aoti 
to  their  sncceasois.* 

IV. 

3315.  TV  JVamtwusaim  depend*  om  the  Comditum  im  wkid 
R%M  is€U  tke  Time  of  tie  Death.—  It  foUows  from  Ute  pre 
ing  articles,  that,  when  the  qnestioB  b  about  the  nght  of  tr 
mission,  it  is  necessary  to  consider  in  what  condition  the  rigt 
the  heir  «  executor,  (x  that  of  the  l^atee,  was  at  the .  tiin> 
his  death.  And  this  depends  on  the  rales  which  shall  be 
plained  hereafter.* 

^  L.1,mf.CAjm»M3L    awAtfWbhaf  d^wedoa. 
^  nit  m^rnrnyKmui rf tfct  atfaMoa Ui)m  rigfct  rf trmwaarioa. 
*  S«*  dM  fcUosin^  vlicle,  m  abo  Ae  dgMi  u<  unth  ntklc*.    Sai,  ta  idMJ 
do)  utirk  nd  dKW  thM  fcUow,  tke  Bstk  a*  the  otlwr  fotloiriiig  uticki  at  dw 

»  oT  A*  (nndiac  articIcB. 
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V. 

331- C   There  is  no  Transmission  if  the  Testamentary  Heir  or 
Jjgga^'^e  dies  before  the  Testator.  —  There  is  likewise  thb  common 
to  th.^    testamentary  heir  and  to  the  legatee,  that  although  their 
lights    have  the  testament  for  their  title,  yet  nevertheless,  if  it  hap- 
pens  ^hat  they  die  before  the  testator,  although  after  making  the 
testflLXXient,  there  is  in  that  case  no  transmission ;  for  the  testament 
was  Tiot  to  have  its  effect  but  by  the  death  of  the  testator.     So 
that  "^hen  their  death  precedes  that  of  the  testator,  they  have  no 
ngM^  and  consequently  do  not  transmit  any  thing.*     And  there 
would  be  still  less  ground  for  transmission  if  the  testamentary 
hfix  or  legatee  were  already  dead  before  the  testament  was  made, 
it  being  possible  that  the  testator  knew  nothing  of  the  death.' 

VL 

3317.  The  Institution  and  the  Legacy  may  be  conceived  in  Terms 

vhich  make  them  to  pass  to  the  Heirs. —  We  may  add,  as  another 

™c  that  is  common  to  testamentary  heirs  and  to  legatees,  that  if 

™®  testator  had  conceived  his  dispositions  in  such  terms  as  to 

™^  tbat  it  was  his  will,  that,  in  case  his  heir  or  executor,  or  his 

^^te^s,  should  chance  to  die  before  their  right  fell  to  them,  the 

•™  '^ght  should  pass  to  their  children,  or  in  general  to  their  heirs ; 

•^^  ^^  disposition  would  have  its  effect,  not  so  much  by  the  right 

of  transmission,  as  by  the  proper  right  of  the  said  children  or  heirs 

of  th^    testamentary  heir  or  legatee,  who  would  in  this  case  be 

^■"^^   by  the  testator  by  way  of  substitution  to  the  others.* 

VII. 

^X8.  The  Acceptance  of  the  Inheritance  gives  the  Right  of  TranS" 
•^''•oii.  —  If  he  who  is  instituted  heir  by  a  testament,  having  ac- 
^*ptecl  of  the  inheritance,  should  chance  to  die  before  he  touched 
•^y     thing  thereof,  he  would  transmit  to  his  heirs  the  right  to 

*  ^ix>  non  scriptis  sunt  iis  relicta  qui  Tivx>  testatore  decednnt    JE'x  §§  2  ef  3,  /.  tm.  C.  de 

^-  A^D.de  hit  qua  pro  non  script. 
^  Since  the  will  of  the  testator  holds  the  place  of  a  law,  nothing  would  hinder  such  a 
™po«ition  from  having  its  cfiect.  And  wc  have  set  down  this  rule  here,  because  it  is  a 
F'^^^^'itioQ  used  by  manj  for  preventing  tho  events  which  make  the  transmission  to  cease, 
Dt  taking  care  to  have  added  to  the  dispositions  of  testators,  when  it  is  their  utill  that  it 
uoald  bo  10,  tome  expression  that  may  have  this  effect  to  make  tho  inheritance  or  the 
'^S^  to  pass  to  the  saccessors  of  the  testamentary  heir  or  legatee,  in  their  default ;  as 
<■)  w  example,  this  expression,  that  the  testator  gives  to  such  a  one  and  his  helm. 
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gather  in  the  cflecta  belonging  to  it.     For  by  his  acreptanci  (J 
he  hud  ncquirrd  the  qnitlily  of  heir,  nnd  tiii^  n^ht  lo  tbi'  i 
enee."     Thas  this  right,  as  well  as  all  the  others  which  he  n 
bavv,  would  pii^s  to  his  heirs,'  and  that  with  maoh  more  reasca 
tkaii  in  the  cane  of  the  rule  that  follows. 

Via 

3319.  3TW  Testanuintary  Heir  who  diet  leiMn  the  Timt  far  6- 
hberatiH^  iransmitx  his  Right. —  If,  during  the  timt  that  lb*  hw 
givirs  the  ti'-slnmentary  heir  to  deliberate  in  whether  he  will  aceppt 
or  refuse  the  saefession,  he  happens  to  die  without  having  dme 
any  one  aet  na  heir,  he  knowing  of  the  testament,  wbelbei  it  be 
tliat  he  was  really  deliberating  abont  it,  or  that  he  had  not  in  titf 
manner  explained  his  mind  therein,  but  only  that  he  had  ootR- 
nonnccd  the  inheritance;  the  law  presumes  from  his  sUrncr  tfa&t 
he  wan  deliberating,  and  he  transmits  his  right  to  his  heir*,  who 
inay  in  their  own  right  accept  the  inheritance  or  re.notincR  it.' 

Rkmarxs  o\  the  Fkecrdixo   Artio.r. 

8320.  We  ha\'e  not  set  down  in  the  article  that  which  u  satdia* 
tfac  text  cited,  that  the  hciis  of  tlie  heir  hare  no  more  time  ford^' 
Hberating  than  what  remained  to  the  deceased.  For  if  there  t^— 
maincd  only  two  or  three  days,  oi  so  little  time  that  it  war  ntw^ 
poaaibk  for  them  to  cxendae  their  rights,  equity  woukl  m{tiin!  ths-'* 
Ibey  should  have  a  lon^fcr  delay.  And  as  it  is  not  agr«!>cafak  t-^ 
our  usage  lo  be  so  very  rigorous  in  such  like  cases,  it  wtiold  leecVI. 
just  to  grant  onto  them  Ihc  same  delay  that  the  ordinance  of  l&iV, 
tit  7,  art.  1,  gives  to  heirs  to  deliberate  in,  seeing  that  delay  >* 
<Hily  for^'  days  after  the  inventory. 

3321.  We  have  mentioned  in  this  article  only  the  cftae  wlwv* 
the  testamentary  heir  knew  of  the  testament,  and  died  within  tkv 
time  allowed  by  the  law  for  deliberating ;  and  have  said  imiliiiB' 
of  the  case  where  the  heir  who  knew  of  the  testament  had  let  the 
time  for  delibenUing  slip,  witbont  making  any  deolaiatiwi,  *»d 
died  aft^n  the  said  time  was  ex[ure(L    For  although  by  the  Bomi 
law  that  heir  did  not  transmit  his  right  to  his  bora,*  yet  oar  lutg' 
seems  to  be  opposite  to  that  rigor. 

33:^  And  seeing  by  the  ddinna  of  lfiS7  the  ddayforth- 

^  Sf  d»<m«iictenfifa«a«rt»ee«ioa,Jhitolri  la-M&ammnm^^tM.  ' 

*  L1*.CA>nAH.  *  l,n,C.4kjwtJM. 
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Itber6i.^ting  is  only,  as  has  been  already  mentioned,  of  forty  days 
after      the  inventory,  whereas  by  the  Roman  law  they  had  whole 
yearsK    to  deliberate  in,  and  that  this  time  of  forty  days  woald  be 
too  Sil^ort  a  time  to  take  away  the  right  of  transmission,  it  does  not 
suit  "^vith  our  usage,  as  has  been  likewise  already  taken  notice  of, 
to  o1:>aerve  this  rigor  in  the  eases  of  non-performance  of  that  which 
oagblb  to  be  done  within  a  certain  space  of  time,  unless  there  were 
soitt^  equity  in  the  strict  observance  of  the  said  rigor:  as,  for  ex- 
ample, to  exclude  one  who  had  a  right  to  dissolve  a  sale  by  virtue 
of  i^    power  or  equity  of  redemption,  and  who  should  not  come 
wiftiin  the  time  fixed  for  bringing  the  action  for  that  purpose. 
ThtiA,  the  heir  and  his  successor  would  be  always  received  to  exer- 
cise tiieir  right,  and  would  not  be  refused  all  such  delays  as  should 
tp|>ear  to  be  just  and  necessary.^ 

3333.  But  if  the  testamentary  heir  should  chance  to  die  before 

be  knew  of  his  right,  would  he  transmit  it  to  his  successor,  whether 

fce  died  within  the  time  allowed  for  deliberating,  or  after  the  said 

too  ?     It  might  be  urged  in  favor  of  the  transmission,  that  as  in 

^  Homan  law  the  heir  who  knew  of  his  right  did  not  transmit 

^  n  he  died  without  declaring  his  mind,  having  let  the  time  pass 

^ieh  the  law  allowed  him  for  deliberating,  as  has  been  just  now 

*^^^^^rved,  so  it  would  seem  to  follow,  by  the  rule  of  contraries, 

^^^  tins  time  ought  not  to  run  against  the  heir  who  should  die 

^'^hoat  knowledge  of  his  right ;  in  the  same  manner  as,  in  the 

Lilian  law,  the  time  given  to  the  heir  at  law  to  demand  the  pos- 

**^»ioD  of  the  goods  that  were  fallen  to  him  did  not  run  against 

"^    heir  who  was  ignorant  that  the  succession  was  fallen  to  him.* 

^>^c3  if  it  is  just  to  grant  a  delay  to  the  living  heir,  who  was  igno- 

'**it  of  his  right,  although  the  time  regulated  by  the  law  be  ex- 

P^^'od,  as  that  delay  is  granted  by  an  express  rule  of  the  ordinance 

*     1667,  tit.  7,  art.  4,  is  it  not  as  equitable  to  grant  to  the  succes- 

*^^  of  this  heir,  who  begins  to  know  the  right  of  the  deceased,  the 

•^Ttie  delay  which  would  have  been  granted  to  the  deceased,  had 

"^  been  in  a  condition  to  demand  it  ?     And  as  it  has  been  found 

• 

I'^t  in  the  Roman  law,  that  the  heir  who  knew  of  his  right,  and 
^©d  within  the  time  allowed  for  deliberating,  should  transmit  it  to 
*^  successors,  although  he  had  done  nothing  to  show  his  accept- 
ance of  the  inheritance,  provided  only  that  he  had  not  renounced 

^  S«e  the  ordinance  of  1667,  dt  7,  art  4. 

^  L.%  D.  quit  ordo  in  hon.  poss.  iervet. ;  —  /.  S,  C.  qui  adm.  ad  bon.  potseM.  pom. 
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it ;  may  it  not  be  said  of  the  heir  who  dies  in  ignorance  of  1^^ 
right,  that  the  time  for  deliberating  ought  not  to  run  against  hinx  t 
And  it  having  been  impossible  for  him  to  deliberate,  some  time 
for  deliberating  ought  not  to  be  refused  to  his  successor.    From 
whence  it  follows,  that  the  transmission  to  this  successor  is  as  just 
as  that  to  the  heir  of  him,  who,  having  known  his  right,  had  neg- 
lected it  to  the  time  of  his  death,  which  happened  within  te 
time  allowed  for  deliberating,  and  who  did,  nevertheless,  tranimit 
the  succession  to  his  heirs,  according  to  the  rule  explaiiied  in  tins 
article. 

3324.  The  reader  may  join  to  these  considerations  the  feflee- 
tions  which  have  been  made  on  this  subject  in  the  preamble  cC 
this  section,  and  particularly  that  which  has  been  remarked  tooeb- 
ing  the  sentiment  of  those  who  think  that  it  is  at  present  the  gen- 
eral usage  of  the  kingdom,  that  the  rule,  ihe  dead  gives  seizmioik^ 
livings  extends  to  testamentary  successions. 

IX. 

3325.  When  the  Institution  or  Substitution  of  an  Heir  is  Qmii^ 
tionaly  he  has  no  Right  to  transmit^  unless  the  Condition  be  come  €^ 
pass.  —  If  an  institution  of  a  testamentary  heir,  or  a  substitotioKm. 
was  conditional,  and  the  condition  not  being  come  to  pass  at  ttsc 
time  that  the  succession  fell,  or  that  the  substitution  could  bav^ 
taken  place,  the  heir,  or  the  person  substituted  to  him,  should  hap- 
pen to  die ;  as  he  would  have  had  no  right  himself,  so  he  ooaU 
transmit  nothing  to  his  heir.     Thus,  for  example,  if  a  testator  bflui 
instituted  or  substituted  one  of  his  relations  or  friends,  on  con- 
dition that  he  had  children,  or  in  ease  he  were  married,  his  death 
happening  before  the  condition,  whether  before  or  after  the  suc- 
cession fell,  or  the  substitution  could  take  place,  would  have  an- 
nulled in  his  person  all  use  of  the  right  to  inherit  the  succession, 
and  to  transmit  it.°* 

X. 

3326.  Transmission  of  a  Legacy  that  is  Pure  and  Simple,  —  As  to 
the  h^gatee,  if  the  legacy  is  pure  and  simple,  that  is,  without  condi- 
tion, his  right  vests  in  him  at  the  time  of  the  testator's  death,  as  is 

"•  ^  9,  Liisi.  dc  haired,  inst.  It  is  the  nature  of  conditions,  that  what  depends  on  theo 
should  have  its  cflect  or  remain  null,  according  as  they  happen  or  not  happen.  S«e  the 
tirst  article  of  the  eighth  section. 
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ezplamned  in  its  place:*  and  if  he  chances  to  die  before  he  has 
dana.vmded  or  even  known  of  his  legacy,  he  transmits  his  right  to 


XL 

2SSn.  Dransmissian  of  a  Conditional  Legacy.  —  If  the  legacy 
was  oonditional,  that  is,  if  it  depended  on  the  event  of  a  condition, 
the  right  would  not  vest  in  the  legatee  till  after  the  condition  had 
happened ;  and  if  the  legatee  died  before,  as  he  had  no  right  to  the 
fegaoy  himself,  so  he  would  transmit  none  to  his  heir.     And  al- 
tbom^  the  condition  should  afterwards  come  to  pass  after  the 
death  of  this  legatee,  yet  this  event  would  be  useless  to  his  heir. 
TbuB,  for  example,  if  a  testator  had  left  a  legacy  on  condition  that 
Us  heir  should  die  without  children,  and  it  happened  that  the  leg- 
atee  died  before  the  heir,  who  afterwards  died  without  children, 
this  event  would  be  useless,  both  to  the  legatee  who  was  already 
dead^  and  to  his  heir,  to  whom  he  had  not  transmitted  any  right, 
he  halving  had  none  himself.' 

XIL 

23SS.  Transmission  of  a  Legacy  to  an  Uncertain  Day,  —  As  there 
•"^  legacies  which  are  made  to  uncertcdn  days,  and  which  are  con- 
oitiotial,  as  has  been  explained  in  its  place,^  these  sorts  of  legacies 
"*  c>f  the  same  nature  with  those  which  depend  on  other  sorts  of 
^^^^itions  :  and  as  to  what  concerns  the  right  of  transmission,  they 
^*^  x^gulated  in  the  same  manner  as  other  conditional  legacies.' 

^^«e  the  preamble  of  this  section,  and  the  first,  second,  and  third  articles  of  the  ninth 
******  of  jLejocMii. 

/!..  5,  §  1,  D.  quand.  dieM  legat.  vd  fiddc.  ced. ;  —  /.  un,  \  1,  inf,  C.  de  cad.  toll. ; — I.  5, 
^'  ^Hcurf.  difs  legat.  vet  fid.  ced. 

Z*.A\,  D.de  amd.  el  dem.  ;•—  T  59,  eod    See  the  fourth  and  cleyenth  articles  of  the 

'"^^  lection  of  Lfgaciet.    It  is  necessary  to  remark  on  this  article  the  difference  which 

"^  l%wi  make  between  conditions  in  testaments  and  those  of  covenants.    The  difference 

'^'^^ists  in  this,  that  in  the  dispositions  of  testators  there  is  only  the  testator  himself  who 

'^^^^tes  the  effect  of  his  disposition ;  and  if  it  docs  not  expressly  comprehend  the  heirs 

,  Mm  in  whose  favor  the  disposition  is  made,  it  is  limited  to  his  pennon,  that  is,  if  the 

'^S^  is  not  acquired  to  that  person  daring  his  life,  he  can  transmit  nothing  of  it  to  his 

^^<   Bat  in  covenants  there  arc  two  persons,  who  treat  both  for  themselves  and  for  their 

^**'s,  if  they  are  not  excepted.    Thus  the  effect  of  conditions  in  covenants  passes  to  the 

■^.    See  the  thirteenth  article  of  the  fourth  section  of  Cor'enants. 

^  See  the  twelfth  and  thirteenth  articles  of  the  eighth  sectioiL 

'  This  is  a  consequence  of  the  nature  of  these  legacies,  which,  being  conditional,  are  not 
^tismitted,  except  in  the  case  that  the  condition  be  come  to  pass  before  the  death  of  the 
leCitee,  as  has  been  said  in  the  preceding  article. 
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3329.  The  Bides  of  TVansmissum  ma^  be  applied  to  &6iliiMiof^ 
and  to  Fiduciary  Bequests.  —  The  rules  which  concern  the  light  ^ 
transmission  for  testamentary  heirs  and  le^tees  may  be  appli<^ 
to  those  who  are  substitnted  to  them,  and  to  those  for  whoae  m^ 
count  any  thing  is  devised  in  trust  to  others,  whether  it  be  tbc 
whdie  inheritance,  or  some  particular  thing,  which  the  heir  cr^ 
legatee  had  been  charged  to  restore  to  them,  according  as 
rules  may  be  applicable  to  them.  Which  it  is  easy  to  discen 
therefore  noways  necessary  to  repeat  the  same  rules  with  regiicS 
to  them.  Thus,  when  a  testator  hath  substituted  to  his  heir  ta^ 
other  heir,  to  succeed  to  him  in  case  the  first  either  could  not  fsM 
would  not  accept  the  succession ;  or  has  obliged  his  hdr  tcr: 
restore  the  inheritance  to  another  person  when  the  said  heir  ihtU 
die ;  or  a  testator  hath  charged  his  heir  or  a  legatee  with  a  smcr 
of  money  in  trust,  or  with  other  things  which  ought  to 
after  their  death,  or  within  a  certain  time,  to  other  persons:  in 
these  cases  the  persons  substituted,  and  the  persons  for  whose 
count  the  fiduciary  bequest  is  made,  surviving  those  after  whocr 
they  are  called,  and  happening  to  die  afterwards  before  they 
and  exercised  their  right,  or  before  the  event  of  the  conditioDs, 
there  were  any,  transmit  or  do  not  transmit  their  right  in  the 
manner,  and  according  to  the  same  rules,  which  have  been  j 
now  explained  for  heirs  and  legatees." 


SECTION  XI. 

OF    THE    EXECUTION    OF    TESTAMENTS. 

3330.  The  execution  of  testaments  is  naturally  the  duty  of  xl 
testamentary  heirs,  who,  remaining  masters  of  the  goods,  are  bean 
for  all  the  charges.     Ami  the  legatees,  on  their  part,  and  all  tb 
other  persons  interested  in  the  execution  of  the  testaments,  hfl^'< 
the  liberty  to  look  after  it,  and  to  procure  the  execution  of  what 
concerns  themselves.     Bnt  seeing  there  are  some  dispositions  of 
testators,  the  execution  of  which  depends  solely  on  the  integrity  o' 
the  testamentary  heir,  and  that  those  very  dispositions,  of  which  the 
parties  concerned  may  sue  for  the  execution,  may  remain  with- 
out eflect,  either  by  reason  of  the  death  or  absence  of  such  parties, 

*  /..  11,  ^  6,  />.  de  hffat.  ti\—l.  81,  /).  de  aaptir.  tW  cm.  hared. 
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or  l>y  the  knavery  of  the  heir,  or  for  other  causes,  care  has  been 
taken,  by  the  use  of  executors  of  testaments,  to  have  the  wills  of 
testators  aocompUshed  without  any  regard  U>  the  honesty  or  knav- 
eiy  of  their  testamentary  heirs. 

3331.  In  the  Roman  law  we  see  very  few  examples  of  the  case 
where  the  testator  commits  to  other  persons  than  to  the  testamen- 
tary heir  himself  the  execution  of  his  dispositions ;  and  we  do  not 
find  there  any  rule  which  hath  established  in  general  the  use  of 
eiecators  of  testaments,  who  are  charged  with  the  entire  execution 
of  the  testament ;  whereas  the  use  of  executors  of  testaments  is  so 
mncli  approved  and  favored  by  our  customs  in  France,  that  they 
ordain  all  the  movable  goods  of  the  succession  to  be  put  into  the 
hands  of  those  to  whom  the  testator  commits  this  function ;  and 
Cor  this  reason  the  executors  are  obliged  to  make  an  inventory  of 
the  goods,  and  the  heir  ought  to  be  called  to  assist  at  the  making 
<rfH;  or  the  testator  may,  if  he  pleases,  when  he  names  an  execu- 
tor, ordain  a  certain  sum  of  money  to  be  put  into  his  hands,  for 
^^^Acating  the  dispositions  which  he  shall  commit  to  his  care. 

3332.  Although  these  dispositions  be  not  common  to  all  the 
^''^'tonis,  and  in  many  of  them,  as  well  as  in  divers  places  which 
•"^  governed  by  the  written  law,  there  is  little  or  no  use  of  ex- 
^^tors  of  testaments ;  yet  seeing  it  is  everywhere  free  for  testa- 
^^  to  name  them,  and  that  in  general  due  care  ought  to  be  taken 
"^'  the  execution  of  testaments,  we  shall  explain  in  this  section 
^'hat  is  essential  to  this  matter,  and  what  may  be  gathered  from 
"*®  Homan  law  conceniing  it 

Art.  I. 

^333.  The  First  Security  for  the  Exeadion  of  Testaments  w,  thai 

^^y  be  knoicnj  and  deposited  in  some  Public  Place.  —  The  first  pre- 

^'ition  necessary  for  the  security  of  the  execution  of  the  wills  of 

^tators  is,  that  the  testaments  or  other  acts  which  contain  their 

****p09itions  be  known  to  all  persons  who  have  any  interest  under 

^*^in,  and  that  they  be  deposited  in  some  safe  place,  where  the 

P^ies  concerned  may  have  free  access  to  them  as  occasion  re- 

^^ires.     And  it  is  for  this  rei^son  that  the  testaments  which  are 

^^aled  up,  and  kept  secret,  are  opened  in  the  manner  which  has 

^0  explained  in  its  place,*^  and  that  the  others  remain  in    the 

bands  of  public   notaries,  who   take   down   the   minutes   or  in- 

*  See  the  cightcentli  and  ninctccntli  articles  of  the  third  section. 
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structions  thereof,  that  they  may  give  out  attested  copies  thereof 
to  those  persons  whom  the  said  dispositions  of  the  testators  ma^-^ 
any  way  concern.^  And  there  are  even  some  dispositions  whic^ 
for  the  greater  security,  ought  to  be  made  public  in  a  court  ^^ 
justice,  and  enrolled,  that  is,  entered  in  the  public  registeri  th^^ 
the  memory  of  them  may  be  preserved.® 

IL 

3334.  The  Use  of  Executors  of  Testaments.  —  Seeing  there  «i0 
often  dispositions  in  testaments,  the  execution  of  which  depends 
wholly  on  the  integrity  of  the  testamentary  heirs,  and  that  man^ 
heirs  fail  in  the  performance  thereof,  it  is  free  for  testators  to  com-' 
mit  to  other  persons  the  execution  of  their  dispositions,  which  thej^ 
are  not  willing  should  depend  altogether  on  their  testamentary 
heirs  ;  and  the  persons  to  whom  the  testators  give  this  power, 
called  executors  of  testaments.* 


^  Seo  the  fifteenth  article  of  the  first  section  of  PartUicnM  among  cobeirs  or 

"  When  testaments  contain  sabstitutions,  thcj  ought  to  be  made  pablic,  as  shall  be 
in  its  proper  place.    See  the  end  of  the  preamble  to  the  third  title  of  the  fifth  book. 

^  In  tcstamcQtis  quaedam  scrihuntur,  ({ute  ad  auctoritatem  duntaxat  scribentis 
tur,  nee  obligationem  pariunt.    Hroc  autem  talia  snnt,  si  te  haeredem  solum  inititaaiB  « 
scribamf  uti  monnmcntum  mihi  certa  pecnnia  facias;  nuUam  enim  obligatioiicm  ^ 
scriptura  rccipit,  sed  auctoritatem  meam  servandam  poteris,  si  velis,  faoere.    Alitcr  ^ 
que  si  cohaerede  tihi  dato  item  scripscro ;  nam  sive  te  solum  damnavero,  uti  mots  ^ 
mentum  facias,  cohacrcs  tuus  agcre  tecum  poterit  familiie  erciscundse,  uti  facias,  qnoiiic» 
interest  illius ;  quin  etiamsi  utrique,  jussi  estis  hoc  facere,  invicem  actioDem  habebt 
L.  7,  D.  de  ann.  legal,  etjideic.    Si  quis  Titio  decem  legaverit,  et  rogaverit,  ut 
Mievio :  MoiWusquc  faerit  mortnus,  Titii  coramodo  cedit,  non  hseredis,  nisi  don 
ut  ministrum  Titium  elegit.     L.  17.  D.  de  letjnt.  2. 

Si  testator  dcsignavcrit  j)er  <jiicni  dcsiderat  redcmptioncm  fieri  captivorum,  is  qui  ^pe 
cialitcr  desi<^natus  est  le;;:ati  vel  fideicominissi  liabeat  exij;endi  licentiani:  ct  pro  sua  con- 
scientia  votuiu  adimplcat  testatoris :  sin  autem  persona  non  designata,  tcstiitor  absolute 
tantumniodo  Mimniain  Icj^^ati  vel  fideicomniissi  taxaverit,  k\\\x  deheat  mcmoratA  caa>jK 
proficere,  vir  revcrendissimus  episcopns  illius  civitatis  ex  cjua  te.stator  oritur,  habcat  fiwiii- 
tatem  exijrcndi  (juod  hujus  rci  gratia  fuerit  derelietuin,  pium  dufuneti  pro]K>situm,  ttHis 
ulla  euiK'tatione,  ut  convenit,  inipleturus.     L.  2H,  §  1,  C.  de  tpisc..  ct  cUr. 

We  see  in  the  first  of  these  texts,  that,  for  want  of  a  person  who  niiglit  oMigf  the 
testamontarv  heir  to  execute  the  will  of  the  testator,  the  heir  is  left  at  libertv  to  doiior 
not,  as  he  pleases ;  whieh  shows  the  use  and  necessity  of  executors  of  testamentj. 

It  may  he  remarked  on  the  second  of  these  texts,  that  a  sura  of  money  might  be  put 
into  the  hands  of  a  legatee,  that  he  might  dispose  thereof  as  executor  of  the  will  of  iK* 
testator,  which  was  known  to  him,  nt  m'mhtrnm. 

As  for  tlie  tliird  text,  it  is  necessary'  to  see  the  sixth  article  and  the  remark  upon  it 

We  see,  in  the  68th  novel  of  the  Emperor  Leo,  the  use  of  executors  of  testaments:  qW' 
\)\\^  testatores  hona  illorum  existimatione  moti,  testamentarias  de  rebus  suis  praxriptio- 
nes  committunt. 

IThe  character  of  executor,  as  described  in  this  article,  is  more  applicable,  with  w  ii 
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IIL 
3335.  Execution  of  a  Disposition  committed  to  the  Testamentary 
Hrfr,  or  to  another  Person.  —  The  testator  who  names  several  tes- 
tunentary  heirs,  and  who  confides  more  in  one  of  them  than  in 
the  others,  may  charge  him  in  particular  with  the  execution  of 
some  dispositions  of  his  testament,  empowering  him  to  take  out  of 
the  estate  the  fund  which  may  be  necessary  for  the  execution  of 
the  said  dispositions  :  and  he  may  likewise  commit  this  care  to  a 
legatee,  or  appoint  some  other  person  for  it,  although  he  should 
fpft  him  nothing  for  his  trouble,  in  consideration  of  the  quality  of 
the  testator,  and  of  that  of  the  executor,  or  though  he  should  leave 
him  a  legacy  for  his  pains,  as  it  is  lawful  for  him  to  do.* 

IV. 

8336.  Security  for  Conditional  Leg-odes.  —  If  among  the  lega- 
cies there  were  any  of  them  conditional,  whether  it  be  that  the 
execution  of  the  testament  were  committed  to  one  of  the  testa- 
n^cntary  heirs,  or  to  a  particular  executor  of  the  testament,  the 
rond  for  paying  these  conditional  legacies  would  remain  with  the 
testamentary  heirs,'  they  giving  to  the  legatees  security  for  their 
legacies  according  to  the  circumstances,  as  has  been  explained  in 
**»  |dace.i 

V. 

3337.  Execution  of  Indefinite  Dispositions.  —  The  execution  of  a 
•^•tament  consists  not  only  in  the  payment  of  the  legacies,  and 
^^^uittance  of  the  other  charges,  which  are  committed  to  the  ex- 
*^^tor  of  the  testament,  according  as  they  are  regulated  in  the  tes- 
*^^ent ;  but  there  may  be  some  dispositions  whereof  the  destina- 
^^ti  may  depend  on  the  will  of  the  executor,  or  other  person  to 
^*^om  the  testator  shall  have  referred  it ;  as,  for  example,  if  he  had 

.  ^^a^udf  to  what  we  call  an  orersccr  of  a  will,  than  to  the  execntor.  For  some  testators, 
^>il^  named  execators  of  their  wills,  do  also  appoint  some  persons,  whom  they  hare 
^  ^^lore  special  tmst  and  confidence  in,  to  be  overseent  of  their  wills,  that  is,  to  see  to  the 
^^  performance  and  execution  of  all  the  several  dispositions  in  their  wills.  But  altliou^h 
^•w  should  be  no  such  overseers  appointed,  yet  it  is  not  much  to  Ikj  questioned,  that  duo 
^•t  will  be  taken  to  oblipe  the  executors  to  a  strict  performance  of  all  the  dispositions  in 
1*^  will,  by  the  persons  who  shall  have  an  interest  in  the  said  dispositions,  and  who  will 
•^?e  tiio  aid  of  the  law  to  compel  the  executors  to  perform  the  will  of  the  decease<l.l 

*  L.  107,  D.  de  iegat.  1 ;  —  /.  96,  §  3,  fod.     See  the  texts  cited  on  the  foregoing  article. 

'  See  the  seventeenth  law,  IJ.  de  Ug.  2,  cited  on  the  second  article. 

f  See  the  forty-sixth  article  of  the  eighth  section,  and  the  seventh  article  of  the  tenth 
iMtkNl  Of  tJtigOCUB. 
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/n  of      I    /  to  be  difltrfirated  to  poor  fiunilieii  or  to 
I  be  laid  out  oa  eOmr  ohultihlo 

<  tbing  in  particiilar^  livviag  it  to  tto 

/le        L  r  ooed  in  Uo  teotuneat  to  oppi^  tho 

L  i    I        moot  proper^ 
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hototm  haiiiig  nomed  nobody  for  the  mnm&m  of  Uo 
tbe  tsetementary  heir  should  fail  to  Miiidt  tfao  elmitafale  hg^km 
left  to  M»ne  church  or  boepital,  the  officers  of  jortiea  night  tdi9 
care  to  see  the  will  of  the  deceased  eseooted  Bat  if  tta  hgKif 
were  indefinite,  snch  as  that  of  a  snm  of  numey  to  be  distaibitoA- 
to  poor  people,  the  testator  leaving  the  diqposal  thereof  to  ids  tes-^ 
tamentaiiy  heir,  he  could  not  be  soed  at  law  Ibr  legaciee  of  <k» 
kind;  Ibr  he  may  have  aoquittod  them  ymy  hoaeetly;  and  nottiii^ 
would  oblige  him  to  give  an  aooonat  tlMMo^  seslag  the 
had  eKCUsed  him  from  doing  it^ 

VIL 

8881k  if  il.-*^8esiMg«he 

tor  of  the        jnent  is      d  ge  t       innetlcm  out  of  tta 

of  goods  which  shall  be  put  if  i     jids  eltiier  by  the 

mentary  hdr,  or  by  decree  of  a  cc    rt  oi  justiee,  he  is  obliged 
give  an  account  how  he  has  r  f  the  goods  wWeh 

been  put  into  his  hands,  to  pn  luittaaoes  of  flio 

and  of  the  other  charges,  except  as  to  what  the  testator  kad 
mind  to  trust  to  his  own  integrity,  as  in  the  case  of  the  filtt 
cle ;  and  he  may  likewise  put  down  in  his  account  the  ch 
which  he  has  been  at  in  executing  the  testament.^ 

^  See  the  twenty-eighth  law,  Cod,  de  epuc.  et  der^  dted  on  the  leoond  artide. 
the  following  article,  and  the  remark  upon  it 

'  L.  S8,  S  1)  G'  de  episc.  et  derc.    According  to  the  nmge  in  'Frmace,  h  ii  iIm  dnt^ 
tiie  king's  council  at  law  to  appl  j  to  the  coorts  of  justice  for  Aeir  aMistaaoa  tmiaidf 
execution  of  these  sorts  of  dispositions,  if'  thej  are  neglected  by  the  tratMnmtaiy 
and  bj  the  persons  who  ought  to  take  care  of  the  said  dispositions,  such  m  the 
and  administrators  of  hospitals,  the  ecclesiastics  who  are  intrusted  with  tbe 
tion  of  the  goods  belonging  to  the  churches,  and  other  penont  iHio  may  hftre  any  i 
est  in  the  said  legacies. 

^  This  if  a  cofuequeiioe  of  the  ftmction  of  the  txeeutor  of  a  ttfrainant 
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TITLE    II. 

OF  AH  UNDUTIFUL  TESTAMENT,  AND  OP  DISHERISON. 

3340.  The  liberty  which  the  ancient  Roman  law  gave  to  parents 
to  disinherit  their  children  without  any  cause,  as  has  been  ob- 
KSTTed  in  tbe  preface  to  this  second  part,^  was  followed  by  so  great 
a  vmnmber  of  disherisons,^  that  it  was  found  necessary  to  set  bounds 
to  it,  by  giving  to  the  children  who  should  pretend  to  be  unjustly 
disinherited,  whether  by  their  fathers,  or  mothers,  or  other  ascend- 
ants, the  right  of  complaining  of  those  dispositions  which  were 
GCLlled  undutiful,  because  they  were  contrary  to  the  duty  of  parents, 
w^hich  ties  them  to  leave  their  goods  to  their  children,  who  have 
done  nothing  to  deserve  the  being  deprived  of  them.  And  at  last 
J^^Lstinian  regulated  by  an  express  law  the  causes  which  might  de- 
•^■Tve  disinheriting. 

S341.  They  called  the  action  which  the  law  gave  to  children 
^S^Qst  the  testaments  in  which  they  were  disinherited  the 
^^^^reloj  that  is,  the  complaint  of  undutifulness ;  and  it  was  per- 
"^J^tted  likewise  to  make  such  a  complaint  against  excessive  dona- 
^^*Js  and  marriage  portions  given  to  some  of  the  children,  or  to 
^ther  persons,  if  the  said  dispositions  were  undutiful,  that  is,  if 
^^y  did  not  leave  to  all  the  children  their  legitime,  or  child's  part 

3342.  Besides  the  disinheriting,  which  may  be  either  just  or  un- 
J^**t»  there  is  another  manner  of  depriving  children  of  the  inher- 
**^nce,  and  that  is  by  not  naming  them,  or  making  no  mention  of 
^^^ti  in  the  testament,  which  is  called  in  the  Roman  law  preteri- 
^^^•S  and  is  distinguished  from  an  express  disherison  by  this  differ- 
^Hc^j  that  whereas  a  disherison  may  be  just  if  there  are  just 
^^^Bes  for  it,  preterition  cannot  but  be  unjust,  there  being  no  cause 
^^•igned. 

3343.  To  soften  what  a  complaint  of  undutifulness  might  con- 
^iti  io  it  that  might  be  injurious  to  the  memory  of  the  testator, 
^^y  gave  to  this  complaint  in  the  Roman  law  the  pretext  of  a 
pT^j^umption  that  the  testator  had  not  the  free  use  of  his  reason, 
^^^  that  it  was  for  want  of  his  right  senses  that  he  made  such  a 
^^position.*  But  in  our  usage  we  do  not  observe  tliis  preiau- 
^^ti,  and  we  chaise  the  testator  very  freely  with  inhumanity,  in- 

^  See  the  prefix,  do.  7.  ^  L.  1,  D.  de  inoff.  test.  ^  L.  2,  D.  de  inoff.  toL 
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justice,  and  hardship,  or  with  having  been  influenced  by  passion* 
and  the  instigations  of  a  mother-in-law,  or  of  some  other  person 
3344.  The  same  equity  which  made  the  complaint  of  childre 
to  be  received  against  the  undutiful  testaments  of  their  parent 
made  likewise  the  complaints  of  fathers  and  mothers,  and  oth 
ascendants,  to  be  received  against  the  testaments  of  their  childre 
who  deprived  them  of  their  successions  without  just  cause,  whetk) 
by  expressly  disinheriting  them,  or  passing  them  by  without  taki^i 
any  manner  of  notice  of  them  in  their  testaments. 


SECTION    I. 

OF    THE    PERSONS    WHO    MAY   COMPLAIN  OF   A   TESTAMENTy  OR  OTHERS' 

UNDUTIFUL    DISPOSITION. 


3345.  We  shall  not  insert  in  this  section  that  law  of  the 
mans  which  allowed  bastard  children  to  complain  of  the  MnAm^-^ 
tifulness   of  the  testament  of  their  mothers.^     For  in 
bastards  are  incapable  of  all  legal  successions,  as  has  been  ol 
served  in  its  place.** 

3346.  It  is  to  be  remarked,  that  we  ought  not  to  reckon  amoa 
the  children  who  are  allowed  to  complain  of  their  not  being  i 
serted  in  the  testaments  of  their  fathers,  and  other  ascendan 
daughters  who  have  renounced  their  right  to  the  successions :  fi 
seeing  they  cannot  succeed  to  one  who  dies  intestate  while  the 
are  male  children,  or  any  descended  of  males,  there  is  no  obli 
tion  to  call  them  to  the  succession  by  testament.* 

Art.  I. 

3347.  Children  cannot  he  disinherited  xcithout  a  Just   Cause, 
T(^stators  who  have  childnMi,  or  other  descendants,  whom  the  1 
calls  to  succeed  to  them  if  they  die  intestate,  according   to  the 
rules  which  have  been  explained  in  their  place,*  cannot  disinherit 
lliein,  unless  they  have  some  one  of  the  causes  which  shall  be  ex- 
plained in  this  title.^ 

»  L.  29,  §  1,  D.  de  inoff.  testnm. 

^  See  the  eij^hth  article  of  the  second  section  of  Heirs  and  Eieruton  in  general 

^  See  the  remark  on  the  first  article  of  the  second  section,  In  what  Manner  Ckildrtnfi^ 
Cfid. 

■  Sec  the  second  section,  Tn  what  Manner  Children  succeed. 

^  Nov.  1,  in  prof.  S  2;  —  /.  1,  D,  de  inoff.  tettam. ;  —  Nov.  115,  c.  3.  See  the  firt,  •«• 
ond,  and  third  articles  of  the  leoond  section. 
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11. 

3.  Neiiher  Fal/iers,  nor  Mothers,  nor  other  Ascendants.  —  The 

m  who  have  no  children,  and  who  are  survived  by  their 

I,  or  mothers,  or  other  ascendants,  cannot  disinherit  them, 

for  some  one  of  the  causes  which  shall  be  likewise  explained 

IIL 

9.  Preterition  of  Children  hath  the  same  Effect  as  Dislierison 
U  Cause.  —  If  a  father,  or  other  ascendant,  without  expressly 
eriting  one  of  his  children,  makes  no  mention  of  him  in  his 
lent ;  this  silence,  which  is  called  preterition^  is  considered  in 
me  manner  as  disherison  which  has  no  cause.^ 

IV. 

0.  And  also  the  Preterition  of  Parents.  —  The  preterition  of 
B  in  the  testaments  of  their  children,  to  whom  they  have  a 
»  succeed  if  they  die  intestate,  if  there  are  no  descendants 
lude  them  from  the  succession,  hath  the  same  effect  as  the 
ition  of  children  in  the  testaments  of  their  fathers.  For  al- 
h,  by  the  order  of  nature,  parents  are  not  called  to  succeed  to 
children,  and  ought  not  to  expect  this  sorrowful  succes- 
yet  it  is  just  that,  if,  contrary  to  this  order,  the  parents 
e  their  children,  they  should  not  be  deprived  of  their  in- 
nce.* 

V. 

1.  Parents  cannot  disinherit  their  Children,  although  they  leave 
heir  ChiUTs  Part  by  other  Dispositions,  —  Although  a  testator 
has  children  leave  them  their  legitime  or  child's  part  by 
donation,  legacy,  or  other  disposition  ;  yet  he  may  not  disin- 

nibiu  tarn  parcntibus  quam  liberis  de  inofficioso  licet  dispatare.    Z.  1,  Z>.  de  inoff. 

Nam  etsi  parentiboH  non  debetnr  filiomm  hsercditas,  propter  yotum  parentum,  et 

m  er^  filios  caritatem ;  tnrbato  tamen  ordino  mortalitatis,  non  minus  parcntibus 

beria  pie  relinqui  debet.    L.  15,  D.  de.  inoff.  tesiam. 

mas  non  licerc  lil)eris  parcntes  suos  prajtcrire,  aut  quolibet  mo<lo  a  rebus  propriis, 

IS  habent  testandi  licentiain,  eos  omnino  alienare:  nisi  causas  quas  enumeravimus 

testamentis  spccialiter  nominavcrint.    Nov.  115,  c.  14.     Sec  tbe  fourth  article  of 

nd  section. 

(OS  Terbi  de  inofficioso  tcstamento  vis  ilia  est,  daccrc  immerentem  se,  et  ideo  in- 

raUrihtm^  rel  etiam  exhttrcditationc  summotum.     L.  5,  />.  de  inoff.  testam.;  — 

;— Abv.  115,  c.  3.    See  the  texts  quoted  on  the  first  article. 

the  mti  cited  apon  the  first  article,  as  also  upon  the  third  article. 
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hcrit  them  by  his  testament,  or  pass  them  by  without  taking  an 
notice  of  them  therein.     But  he  ought  to  institute  them  heirs  (kc- 
executors  in  his  testament,  unless  he  mentions  therein  some  joi^ 
louses  for  disinheriting  them.' 

Remarks  on  the  Preceding  Article. 

3352.  It  may  be  remarked  on  the  text  cited,  that  the  interpreters^ 
even  the  most  skilful  among  them,  have  been  of  opinion  that  tbe 
meaning  thereof  is,  that,  to  make  the  testament  of  a  father  vali^it 
is  necessary  that  what  he  leaves  to  his  children  shonld  be  giveo 
them  by  way  of  institution ;  and  that  otherwise  the  testament  in 
which  their  filial  portion  or  child's  part  is  left  them  without  the 
quality  of  heir  would  be  null.     And  this  opinion  is  so  onivenaLt 
that  it  passes  for  a  rule ;  although  it  be  certain  that  the  auth<»  of 
those  extracts  which  are  commonly  called  authentics,  taken  ont  oC 
the  noN*els  of  Justinian,  and  which  are  inserted  in  the  places  of  th^ 
Code  to  ^iiich  thev  have  relation,  seems  not  to  have  underttooA- 
this  text  in  that  sense.     For  in  the  authentic  IHyn  Kcet  G  de  fi^— 
prfpfer,^  which  is  taken  from  thence,  he  has  made  no  mention 
the  necessity  of  leaving  the  filial  portion  to  the  children  by  way  (^l 
institution :  which  he  ouirht  not  to  have  failed  to  do,  if  it  had 
his  own  opinion :  seeing  in  the  authentic  Norissifna  (X  de  inoff,  U^" 
fam.^  ^aken  out  of  the  eighteenth  novel,  chap.  1,  he  had  been  caitz- 
fnl  to  insert  in   it  what  was  ordained  bv  the  said  novel,  that  tl».^ 
filial  portion  might  be  left  to  them,  not  only  by  way  of  institntioKm. 
but  also  by  a  bare  legacy  or  a  fiduciary  bequest.     Sive  quis  ilhm^^ 
%mf\t^ifumh  mofi'K  siir  />*r  h'i^*:ft\  f>/fw  esf  tHrer(\  et  si  per fideicorrm' 
m\$si  /-'"r"  •■•?.'<:/  r  ►  *'-  y '  *\'  t  ■.     These  are  the  termj^  of  that  eiijhteeii  T  li 
novel,  whirh    he   !m>  ron^raett\l   in   that   authentic  Xovissima.    in 
these   \\v^rii<,    >?'    •;'■>    r^'u'i    ^''^'.>;    which    is    directly    contrarv 
TO  w»v\r   :his  opi:Mo:i  will   have  to  have    been  r»^£rulated   bv  the 
hniuirivi    :u\d   i';::rei:':i   novel.     S^>   ;*:.i:   tiiis   author   having  con- 
tei\t\i  in  These  :er::.s  :he  ;nr:iv::*ie  .V ■■■;>.<.'//*<»,  and  having  in  the 
:iu:)ie;Tie  .V  -j  <V'r '  iiiavie  no  mention  ol'  the  ueivssiiv  of  this  in5fi- 
ti;:io:-,  i:  see:::s  p.ain  eiu^Uirh  th.i:  he  J^.vl  not  believe  that  this  hun- 


'     :'•■  \ ;'  "'  ',"•   \   '     .\-.-'-i       ..—  -^  ■.  r.iTv-'.-'     i  ::  i  x.'r.  ^r*:  i-e-*  in  *uo  faare  tf**' 

»    v  -    •  •.."      ■:    ■ .7*   ■  ;    ".  r-."r-   t,!  r  :-;.'«-' ■r.T:ii'!>um.  vc!  alii:^ 
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dred  and  fifteentii  novel  ought  to  be  taken  in  this  sense.     And  if 

we    examine  carefully  the  terms   of  this   hundred  and  fifteenth 

novel,  either  in  the  original  Greek  or  in  the  Latin,  we  shall  not 

find  that  it  is  said  there  that  the  legitime  or  filial  portion  ought  to 

be  left  by  way  of  institution ;  but  only  that  it  is  there  said,  that 

fathers  and  mothers,  and  other  ascendants,  cannot  disinherit  their 

diildren,  nor  pass  them  over  in  silence  in  their  testaments,  even 

tithongh  they  had  left  them  their  filial  portion  by  some  donation, 

legacy,  or  fiduciary  bequest,  or  in  some  other  manner  whatsoever, 

unless  there  were  just  causes  for  disinheriting  them,  and  that  the 

tame  were  expressed  in  the  testament     Sancimus  turn  licere  libe" 

ros  pneterire^  out  exfueredes  in  suo  facere  testamento ;  nec^  si  per 

^mMmdibet  donaHonem^  vel  legatum^  vel  ftdeicommissum^  vel  alium 

ftemcmufue  modum^  eis  dederit  legibus  debitam  portionem :  nisi/or^ 

mi  probabufUur  ingrati,  et  ipsas  nominatim  ingratitudinis  causas 

porentes  suo  inseruerint  testamento.     Which  words  seem  only  to 

nnpiy,  tiiat  it  is  not  lawful  to  disinherit  children,  or  pass  them 

^^^^^  in  silence  in  a  testament,  although  by  other  dispositions,  of 

^b»t  nature  soever  they  may  be,  the  parent  had  given  them  their 

™<U  portion,  as  by  donations  or  codicils ;  and  that,  if  after  these 

™*po8itions  a  father  or  other  ascendant  makes  a  testament,  he  is 

^Sged  to  make  mention  therein  of  his  children,  and  cannot  disin- 

"^rit  them  without  just  cause.     And  to  show  that  this  sense  is  al- 

^'^^S^her  natural,  we  might  add,  that  seeing  Justinian  speaks  in 

*'*^»  place  only  of  a  testament  which  should  contain  a  disherison 

®'  pteterition  of  children,  as  appears  evidently  firom  the  words 

^"ich  have  been  just  now  quoted,  it  seems  to  follow  from  thence, 

^^t,  when  he  says  that  disinheriting  was  not  allowed  by  a  testa- 

''^nt,  although  the  children  had  their  child's  part  left  them  by  do- 

*^*tton8,  legacies,  or  fiduciary  bequests,  he  meant  only  other  dispo- 

"•^^otis,  and  not  the  testament  itself,  in  which  he  supposes  them  to 

"^    cliainherited  or  omitted.     For  can  any  one  say  that  a  father 

^c>  disinherits  his  son  could  ever  think  of  leaving  him  his  filial 

P^^^on  by  a  legacy  or  fiduciary  bequest,  in  the  same  testament  by 

^'^ich  he  disinherits  him  ?     And  much  less  can  tliis  be  said  of  a 

^^t^ment  wherein  the  son  is  passed  over  in  silence  by  a  pretention, 

^   that  we  may  say  that,  Justinian  having  said  that  one  cannot 

"^inherit,  nor  pass  over  in  silence,  children  in  a  testament,  even 

^^Viough  their  filial  portion  had  been  left  them  by  a  donation,  a 

S^cy,  or  a  fiduciary  bequest,  or  in  any  other  manner  whatsoever, 

"^  did  not  mean  that  this  other  manner  of  giving  the  filial  |)ortion 
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should  be  in  the  testament  itself  by  which  the  child  is  disinherit, 
ed  or  omitted ;  but  that  he  meant  only  to  ordain  thereby,  that  a 
father,  or  other  ascendant,  should  not  only  not  have  power  to  disin- 
herit his  children  without  cause,  but  even  not  to  pass  them  over  in 
silence  in  a  testament ;  and  that  such  a  testament  should  be  ooll, 
although  the  testator  had  given  to  his  children  by  some  other  title 
their  child's  part.     But  even  although  that  other  title  should  be  a 
testament  by  which  the  children  had  been  instituted  heirs  or  eiec* 
utors,  whether  for  their  child's  part  or  otherwise,  that  institutioiE 
would  not  hinder  the  nuDity  of  a  second  testament,  in  which  thcjr 
should  be  passed  over  in  silence  or  disinherited;  which  is  th© 
subject-matter  of  Justinian's  rule,  explained  in  the  words  Bbov^ 
cited,  and  which  regard  only  the  nullity  of  a  preterition,  or  nnjoB^ 
disherison,  and  which  he  judges  to  be  such  independently  of  a& 
other  dispositions  by  which  the  legal  portion  due  to  the  childrecB. 
may  have  been  left  them. 

3353.  We  may  likewise  add  on  the  same  subject,  that  JustiniaCM. 
has  been  careful  to  observe,  in  several  places,  that  he  had  not  sot- 
fered  any  thing  to  be  put  into  his  code  which  was  contrary  t^3 
other  dispositions  therein  contained ;  and  that  he  has  renewed  th^ 
same  observation  on  the  matter  concerning  the  successions  of  chil- 
dren in  one  of  his  novels,'  where  he  proves  that  he  has  not 
gated  a  law  of  the  Emperor  Theodosius ;  and  that  it  cannot 
pretended  to  be  contrary  to  one  of  his,  for  this  reason,  because  tha^ 
law  of  Theodosius  is  in  his  code.      From  whence  one  migfa^ 
gather,  if  this  declaration  of  Justinian's  were  perfectly  sure,  that  i^ 
w^as  not  his  intention  in  this  hundred  and  fifteenth  novel  to  mak^ 
it  necessary  that  the  children  should  be  instituted  heirs,  in  order  to 
prevent  a  complaint  of  undutifulness  ;  since,  besides  the  eighteentta 
novel,  we  find  in  the  code  of  this  emperor  many  laws,  and  ever» 
some  of    his  own,  which   forbid  the  complaint  of  undiitifuliie?^*- 
when  the  testator  has  left  any  thing  to  his  children,  by  what  title:^ 
soever,  whether  of  legacy  or  fiduciary  bequest;**  and  which  in  rhi=^ 
case  give  the  children  only  a  right  to  demand  a  supplement  of  th^^ 
portion  due  to  them  by  law. 

33'">4.  We  have  not  made  this  remark  in  opposition  to  the  ordm  — 
nary  sense  every  body  gives  to  this  hundred  and  fifteenth  novel* 
nor  to  condemn  the  usage  of  this  sense  thereof,  which  has  pas?etJ 


*  .Vor.  15S,  c.  1. 

^  U.  29,  30,  3  L  32,  C.  dc  inojf.  Ust. ,  —  r.  i  8,  §  6,  D.  eod. 


J 
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>  a  nile,  since  it  may  be  said  otherwise  that  this  rule  is  alto- 
ber  equitable,  and  that  it  is  just  that,  the  children  being  called 
fcheir  birth  to  the  inheritance  of  their  parents,  it  should  be  left  to 
na  with  the  title  of  heirs,  which  nature  and  the  laws  give  them. 
d  this  rule  would  be  particularly  just  in  the  cases  where  parents 
naid  call  to  their  succession  other  heirs  together  with  the  chil- 
to.  But  if  a  father,  having  many  children  under  age,  had  insti- 
led for  his  universal  heiress  their  mother,  his  wife,  of  whom  there 
s  no  reason  to  fear  that  she  would  have  other  children  by  a 
lond  husband,  and  he  had  failed  to  make  use  of  the  name 
heirs  with  relation  to  his  children,  fixing  only  their  filial  portion 
child's  part '  at  certain  sums ;  there  would  be  some  inconven- 
loe  in  annulling  a  testament  of  this  nature  for  that  defect :  as 
5ve  would  be  likewise  an  inconvenience  in  annulling  a  testament 
lerein  a  father  had  made  a  partition  of  his  goods  among  his 
ildien,  without  giving  them  in  the  testament  the  name  of  heirs, 
no  other  fault  were  found  in  it.  And  seeing  it  happens  often,  in 
me  provinces  which  are  governed  by  the  written  law,  that  fa- 
eis  make  such  dispositions  for  the  good  of  their  children  who  are 
tder  age,  instituting  their  widows  heiresses,  and  regulating  at 
rtiin  sums  the  portions  due  to  their  children  by  law,  in  order  to 
Old  the  charges  and  trouble  of  seals,  inventories,  and  partitions, 
'd  upon  other  reasonable  considerations,  we  have  thought  it 
^per  to  make  this  observation ;  and  we  have  been  likewise  in- 
ioed  thereto  by  the  fidelity  that  is  due  to  the  true  sense  of  the 

VI. 

3355.  Undutiful  Testaments  are  annulled  as  to  the  Undutiful  hh 
^ton.  —  The  testaments  which  are  found  to  be  undutiful,  either 
^use  children  or  parents  are  omitted  in  it,  or  because  they  are 
iustly  disinherited,  are  annulled  as  to  the  undutiful  institution.^ 

VII. 

^356.  JBbuf  the  Complaint  of  Undutifulness  passes  to  the  Heirs  of 
Person  disinherited,  —  If  the  person  who  had  a  right  to  com- 

•in  of  an  undutiful  testament  had  children,  and  chanced  to  die 

Tore  he  had  exercised  his  right,  and  made  his  demand  ;  the  chil- 
is s,  4  16,  D.  de  inoff.  testam. ;  —  v.  Nov.  115,  c.  3,  in  /  et  cap.  4,  in  /.     See  hereafter 

ftfth  article  of  the  fourth  section,  and  the  sixteenth  article  of  tlie  fifth  section  of  Tcsta- 

iti. 
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inishment  which  ought  to  extend  to  his  children ;  for  other- 
t  would  be  useless,  and  would  not  even  affect  the  son  who  is 
srited,  since  he  would  have  by  means  of  his  children  the  use 
goods  which  he  could  not  have  himself. 

VIIL 

3.  An  hwobmtary  PreterUion.  —  If  a  father  or  mother,  who 
TO  or  more  children,  having  disposed  of  their  goods  among 
>y  a  testament,  happened  afterwards  to  have  another  child, 
ich  no  mention  was  made  in  the  testament,  and  died  without 
g  it;  this  testament  would  do  no  prejudice  to  the  rights  of 
id  chikL  For  if  it  was  through  negligence  that  the  said  tes- 
t  was  not  reformed,  it  would  be  an  undutiful  one :  and  if  it 
pare  effect  of  a  sudden  and  unforeseen  death ;  as  if  it  was  a 
r  who  died  in  childbed  of  the  said  child,  whose  birth  she  per- 
iraited  for,  in  order  to  settle  her  will ;  the  presumption  that 
old  not  have  for  the  said  child  any  other  than  the  tender  den- 
ts of  a  mother  would  supply  the  want  of  a  testament,  which 
ifioreseen  accident  had  put  her  out  of  a  condition  to  make« 
■t  this  child  would  still  have  the  same  portion  of  the  in- 
ioe  which  he  ought  to  have  had  if  there  had  been  no  testa- 
it  alL^  But  if  the  said  father  or  mother,  having  no  children 
time  of  making  their  testament,  had  instituted  other  heirs 
cators,  it  would  be  annulled  by  the  birth  of  this  child,  either 
ng  an  undutiful  testament,  or  as  being  vacated  by  the  said 


IX. 

9.  If^  of  two  or  more  Children^  one  alone  is  disinheriiedj 
i  being'  particularly  named,  the  Disherison  is  null.  —  If  a 
who  had  two  or  more  children,  having  a  mind  to  disinherit 
them,  did  express  himself  in  such  a  manner  as  not  to  dis- 
»h  him  from  the  other  children,  saying  only  that  he  disin- 
I  his  son,  without  specifying  him  by  name,  or  describing  him 
ne  other  mark ;  this  disherison,  which  would  not  fall  upon 
n  more  than  the  others,  would  be  \vithout  effect,  even  as  to 
hom  it  might  be  reasonable  to  presume  that  the  father  in- 
1  to  deprive  of  his  succession.*^ 

,  C  de  moff.  tfst. 

the  sixth  article  of  the  fifth  section  of  TettomenU, 
\D.d€Ub.tt  pott. 

.  II.  38 


446  THE   CIVIL   LAW.  [PART  IL  BOOK  H^- 

X. 

3360.  Provision  for  the  Son  who  is  disinherited^  pending  the 
peal  from  the  Sentence  given  in  his  Favor.  —  If,  the  son  who 
disinherited  having  procured  the  testament  to  be  declared  nni}|j. 
tiful  by  a  sentence,  he  who  was  instituted  heir  or  executor  therein 
had  appealed  from  the  sentence,  and  pending  the  appeal  the  son 
should  demand  a  provision  of  alimony  out  of  the  estate ;  this  pro- 
vision would  be  decreed  him  according  to  the  value  of  the  estate 
and  his  quality.^ 

XL 

3361.  TJie  Portion  of  a  Child  whose  Disherison  subsists  accrue'^ 
to  the  other  Children.  —  K,  of  two  children  whom  a  father  had  dis^ 
inherited,  one  of  them  enters  no  complaint  against  it,  he  renoanr'^ 
cing  the  inheritance   for  his   part,   or,  having  entered  his  oomr^^ 
plaint,  he  has  been  declared  to  be  duly  and  justly  disinheriteiE^^ 
and  the  other  disinherited  child  on  his  part  gets  the  testament 
be  annulled,  and  comes  in  for  his  share  of  the  inheritance  with  thi 
other  children ;  every  one  of  them  will  have  in  the  partition  of 
estate  his  portion,  according  to  their  number,  without  taking 
in  who  is  found  to  be  justly  disinherited,  or  who  has  renoiUK 
For  he  having  no  share  in  the  inheritance,  the  portion  which 
ought  to  have  had  remains  in  the  mass  of  the  estate,  and  accrai 
to  him  who  was  unjustly  disinherited  in  conjunction  with  the  oth 
children.     And  if  this  child  should  happen  to  be  the  only  one 
maining,  he  would  have  the  whole  estate.P 

XII. 

3362.  Children  to  whom  their  Parents  leave  less  than  their  Le^^'- 
time  or  Child's  Part  have  the  Supplement  of  it,  —  If  the  childre/j 
have  no  other  ground  of  complaint  against  the  testaments  of  their 
parents,  but  that  the  portion  left  them  therein  is  not  so  large  as 
what  they  have  a  right  to  by  law,  or  that  the  testator  hath  made 
his  disposition  which  relates  to  them  to  depend  on  some  condition 
or  on  a  time  which  suspends  the  effect  thereof;  these  would  not 

°  /..  27,  §  3,  7).  de  inoff.  tcstam. 

P  Z-.  17,  I),  de  inoff'.  tt^t.;  —  r.  /.  16,  eod  ;  —  /.  1,  §  5,  D.  de  conjnng.  cum  rmanc.  lib.fj. 
If  one  of  the  sons  disinherited  had  only  deUiyed  to  brinj^  his  action,  without  approving  of 
his  bein<;  disinherited  or  renouncing;  the  inheritance,  his  portion  would  not  accrue  to  the 
other  children  by  this  silence.     But  the  others  niifjjht  oblijre  him  to  explain  himself;  and 
it  would  be  necessarj'  to  have  the  question  about  his  disherison  judicially  discussed,  in 
case  ho  should  not  acquiesce  under  it.     V.  I.  8,  ^  8,  D.  de  inoffic.  testam. 
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sufficient  grounds  for  having  the  will  declared  void,  on  account 
its  being  undutiful,  but  they  could  only  demand  the  supplement 

the  portion  due  to  them  by  law ;  and  the  conditions,  or  other 
L&fles  of  delay,  would  be  without  effect,  so  as  that  they  might 
ve  their  whole  right  at  the  time  of  the  death  by  which  they  ac- 


XIIL 

3363.  The  Favor  of  the  Person  who  is  instituted  Heir  or  Execu- 
•  will  not  make  the  Disherison  to  subsist.  —  Whatever  may  be 
^ed,  either  on  the  score  of  piety,  duty,  or  other  consideration 
ft  ataoever,  in  favor  of  the  disposition  of  a  testator  who  had  un« 
fttly  disinherited  one  of  his  sons,  the  testament  would  neverthe- 
^  be  annulled.     For  the  institution  of  children  is  the  first  duty 

jpaients  in  their  testaments.' 

XIV. 

3364.  Brothers  and  Sisters  cannot  complain  of  a  Testament^  as 
mng  Ihduiifult  unless  the  Person  instituted  Heir  or  Executor  be  an 
famous  Person.  —  Of  all  the  persons  whom  the  law  calls  to  the 
.^soessions  of  persons  dying  intestate,  it  is  only  those  who  are  in 
^  line  of  ascendants  and  descendants  from  the  testator  who  may 
^inplain  of  the  testament  as  being  undutiful.  And  this  right 
^68  not  pass  to  any  of  the  collaterals,  not  even  to  brothers  and 
^ters:  and  they  cannot  complain  of  the  testaments  of  their 
^others  or  sisters  who  institute  other  heirs  or  executors,  unless 
^e  institution  were  such  as  were  contrary  to  good  manners  and 
ecency,  because  of  the  quality  of  the  person  who  is  instituted 
sir  or  executor,  as  if  it  were  an  infamous  person.' 

^  L,  32,  C.  de  inoff.  testam,  ;—U.  29, 30,  ef  31,  ftx/.    See  the  fifUi  article,  and  the  remark 

at  U  there  made  on  it. 

'  Si  imperator  sit  hseres  institntus,  posse  inofficiosam  dici  tcstamentam,  saepissime  re* 

ripcnm  est.    L.  8,  ^  2,  />.  <i<r  inoff.  testam. 

The  case  of  this  text  appears  to  be  so  different  from  oar  nsage,  that  we  did  not  think  it 

[>per  to  give  such  an  instance.    For  who  with  us,  to  make  the  disherison  of  his  children 

inbciat,  wooid  ever  think  of  instituting  the  kinc;  his  heir  ?    And  yet  this  case  must 

eds  hftre  been  very  frequent  at  liome,  seeing  it  is  said  in  the  text  that  it  has  been  often 

cided,  that  although  the  prince  were  instituted  heir  bj  an  undutiful  testament,  yet  that 

>ald  be  no  hindrance  why  a  complaint  against  it,  as  being  undutiful,  should  not  be  re- 

red. 

'  I^  \,  D.  de  inoff.  test.; — /.  21,  C  md. ;  —  /.  27,  C.  eod.     Justinian  having  abolished 

►  difference  between  the  agnati  and  coynali  by  his  hundred  and  eighteenth  novel,  why 

Mild  not  the  brotliera  by  the  mother's  side  have  the  same  right  as  brothers  by  the  father's 
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SECTION    II. 

OF   THE    CAUSES    WHICH    RENDER  A  DISHERISON   JVB' 

Art.  I. 

3365.  Children  cannot  be  disinherited  without  a  JuU  < 
Seeing  nature  and  the  laws,  which  call  children  to  the  si 
of  their  parents,  look  upon  the  goods  of  the  parents  as  b 
already  to  the  children,  even  in  the  lifetime  of  their  paieE 
cannot  be  deprived  of  them,  if  they  have  not  deserved  sac 
ishment,  which,  taking  from  them  the  goods,  does  at  t 
time  stain  their  honor,  and  exposes  them  to  yet  grea 
Thus,  the  laws  have  restrained  the  liberty  of  disiiihei 
which  fathers  might  be  apt  to  make  a  bad  use,^  either  tbi 
unjust  passion,  or  by  the  impressions  of  a  mother-in-law,  oi 
persons :  ^  and  they  have  regulated  the  causes  which  ma} 
disinheriting.® 

IL 

3366.  Two  Sorts  of  Causes  of  Disinheriting'.  —  The  c 
disinheriting  children  may  be  distinguished  into  two  sorts 
those  which  concern  the  person  of  the  parents,  as  if  a  sot 
tempted  any  thing  against  the  life  of  his  father ;  and  the 
of  such  as,  without  attempting  any  thing  directly  against 
sons  of  the  parents,  may  deserve  their  displeasure ;   as 
engages  himself  in  an  infamous  possession,  as  shall  be  m 
in  the  following  article.     But  although  these  causes  be 
according  to  these  two  views,  yet  the  laws  give  the  name  < 
of  ingratitude  to  all  those  which  may  deserve  disinheriting 
ifying  with  this  name  every  thing  that  is  contrary  to  1 
which  children  owe  to  their  parents.     For  this  duty  im 
abstaining  from  every  thing  that  may  justly  draw  upon 
dren  the  wrath  of  their  fathers. 

side  ?    And  would  it  not  also  be  equitable,  that  the  other  near  rclatioiis  bey 
^ee  of  brothers  should  have  a  right  to  annul  an  infamous  institution,  since 
nevertheless  contrary  to  decency  and  good  manners,  and  against  the  spirit  of 
though  the  testator  should  have  neither  brothers  nor  sisters? 

*  L.  19,  in/,  D.  de  liber,  et pott  heared,  imt.  vd  exhcarecLf—l  5,  Z>.  dt  woff,  tm 

^  L.  3,  tod, ;— ;.  4,  eod.;^L  18,  C  md. 

«  Seetiie  i 
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III. 

33€7.  Divers  Causes  of  disinheriting  Children.  —  Fathers  and 

motS^^rs,  and  other  ascendants,  may  disinherit  their  children,  if 

thejr     have  attempted  to  take  away  their  life,  either  by  poison  or 

by  c^-fther  ways;*  if  they  have  struck  them,'  or  abused   them,  or 

conk  vrxiitted  any  grievous  offence  against  them ; «  if  they  have  not 

fcUtt'^^-ed  them  out  of  prison,  by  engaging  to  present  them  in  judg- 

or  to  pay  the  debt  for  them,  as  far  as  their  own  circum- 

will  allow  them ;  ^  if  they  have  suffered  them  to  remain  in 

^ty,  while  they  were  able  to  redeem  them;*  if,  the  father 

been  mad,  they  have  neglected  to  perform  those  offices  to- 

«  him  which  that  condition  may  have  required;*  if  by  any 

'wioL^nce,  or  other  unlawful  way,  they  had  hindered  him  from  dis*« 

pow^xig  of  his  estate  by  will ;  and  if  the  father  had  died  without 

^'■^S  able  to  make  his  will,  and  to  disinherit  the  son  who  had 

"^K^  guilty  of  this  violence,  this  son  would  nevertheless  be  deprived 

^  "tlie  inheritance ;  ■*  if  they  have  accused  their  parents  of  other 

^'tt^^^s  besides  treason  against  the  king  or  the  state ;  **  if  a  son  has 

*^>*^ knitted  incest  with  his  mother-in-law;*  if  he  had  contracted 

^^y    familiarity  with  scelerates,  and  led  the  same  kind  of  life  with 

™®*«i;'  if  he  had  taken  up  an   infamous   profession,  which  his 

^^*^^r  did  not  follow;  *  if  a  daughter  prefers  an  infamous  life  to  a 

""^^^^ied  state.' 

-^far.  115,  e.  3,  S  *•    See  on  this  article  the  third  section  of  Han  and  Execukm  in 

^^  qnis  parentibas  fois  manns  intnlerit*    />.  c.  3,  f  1 . 
^     ^di  gravem  et  inhonestam  injnriam  eis  injecerit.    D,  c.  \  2. 
I      ^i  qoemlibet  de  priedictis  parentibns  inclusnm  esse  continent,  &c.    D.  c.  §  8. 
I    ^^i  mam  de  pnedictis  parentibas  in  captivitate  detineri  contigerit,  &o.    D.  c.  §  13. 
^  ^^i  quia  de  predictis  parentibas  fariosus  fucrit,  &c.    D.  c.  \  12. 

8i  oonTicCos  fnerit  aliqois  liberonim  ex  eo  quia  prohibuerit  parentes  snos  condere 
lentam,  &c.    D.  c.  §  9.    See  the  tenth  article  of  the  third  section  of  Heirs  and  Exee^ 
hi  generaL 
Qi  eot  in  criminalibns  cansis  accnsarerit,  qnie  non  sunt  adyersns  principera,  sire  rem- 
D.  c.  §  3. 
^1  delator  contra  parentes  filias  extiterit,  et  per  soam  delationem  gravia  eos  dispendia 
'^t  snstinere.    D.  c.  ^  7. 
Si  noTerc«  sua'filins  seso  immiscnerit.    />.  c.  ^  6. 

Si  cam  maleficis  hominibas  ut  raalcficas  vcnatur.    D.  c.  ^  4.     It  is  in  the  Greek 

<f>apiiaK9ttWy  cam  rcncficis.    Bat  whatever  sense  we  give  to  this  word,  it  would  seem 

this  caase  of  disinheriting  ought  not  to  be  confined  to  the  frequenting  of  the  compa- 

^  ^nd  imitating  the  example  of  one  kind  only  of  wicked  persons. 

.    ^    Si  pneter  Toluntatem  parentum  inter  arenarios,  vcl  mimos  sese  filius  sociavcrit ;  et 

t^ac  profesrione  permanserit :  nisi  forsitan  etiam  parentes  ejusdcm  professionis  fuerint 

•  c.  S  10. 

Si  aliqni  ex  pradictis  parentibus  volenti  suie  filiu;,  vcl  nepti  maritum  dare,  et  dotem 
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IV. 

3368.  Divers  Causes  of  disinheriting  Parents.  —  Children  c^^^^ 
not  disinherit  their  parents,  except  where  they  have  a  juat  ca>^^ 
for  it ;  as,  if  they  have  attempted  any  thing  against  their  life ;  «  jf 
they  have  put  them  in  danger  of  losing  it  by  some  accusation^  er- 
cept  it  be  in  the  case  of  treason,  mentioned  in  the  foregoing  art/, 
cle ;  ^  if  the  father  has  been  guilty  of  incest  with  the  wife  of  bia 
8on;°  if  the  parents  have  employed  unlawful  means  to  binder 
their  children  from  making  their  testaments ;  *  if  they  have  aban- 
doned them  in  their  madness,^  or  in  their  captivity ;  *  and  if  the 
father  or  mother  have  attempted  to  take  away  the  life  or  senses, 
the  one  of  the  other,  by  poison  or  otherwise,  their  common  child 
may  disinherit  the  author  of  such  a  crime.* 


•ecandam  Tires  sabstantis  snie  pro  ea  pncstare,  ilia  non  oonsemerit,  ted 
gere  vitam  elegerit.    D.  e,^  11 ;— o.  /.  19,  C.de  xnoff.  tett. 

We  hare  not  inserted  in  this  article  the  last  of  the  causes  of  disinberitiiig,  whidi 
ian  has  collected  in  his  hundred  and  fifteenth  novel,  which  is  that  of  bemj.    For 
nsMf^  of  this  cause  having  ceased  for  a  long  time  in  France,  whUit  the  Protestants 
the  free  exercise  of  their  religion,  it  hath  ceased  in  the  present  situation  of  affairs  fior 
contrar}'  reason,  in  that  the  late  edict  and  declarations  have  taken  awaj  from  tliem 
liberty  of  conscience  which  they  formerly  enjoyed. 

Although  Justinian  had  restrained  the  causes  for  disinheriting  diildren  to  thoae  whi 
we  have  just  now  explained,  and  had  rejected  all  others,  yet  we  have  in  Franoe  anod^' 
cause  of  disinheriting  brought  into  use  by  the  ordinances,  which  have  given  permissioiL 
fathers  to  disinherit  their  children  who  marry  against  their  consent,  allowing  only 
after  they  have  accomplished  thirty  years  of  age,  and  daughters  after  they  are  past  fk  ^w- 
Hiul-twontv.  to  inarrv  themselves,  alter  thev  have  in  a  dntiftil  manner  desired  the 
aiul  aih  ioc  of  thoir  fatluTs  and  mothers    EdicI  of  Henry  II.,  in  the  year  1556.    Ordi 
of  li'ois,  art.  41.     .Viul  iniu'ht  not  there  1)0  other  just  causes  of  disinheriting  1    As,  for* 
stance,  if  a  >on  hml  ationi[>it.il  to  nmnlcr  his  inotlicr-in-law,  his  father's  wife!  if  on 
ixvii'iion  ho  had  faikvl  in  any  essential  duty  towards  his  parent*,  such  as  to  furnish  tfarzxa 
with  noco>sarii>  in  their  wants  ' 

*  Si  \enonis.  aut  m:iIoticiis,  aut  alio  modo  p^arvntcs  filiorum  vita?  insidiati  probabuntiLX". 
Aim*,  llo,  «•  4,  ^  2. 

*  Si  parxntos  ad  intcriium  >-it;v  libi'ros  suos  tradiiierint:  citra  tamen  causam  qii«  a^ 
majost.^teni  |vrtinca'  i\>irno>iciiur.     />.  c.  4.  ♦  1. 

"  Si  paler  niirui  >u;i'  se>c  immiseuerit-     /'.  c.  4,  ^  3. 

*  Si  par\:ue<  tilio-i  suo^  testaiueniinn  «vn.lcre  pR^hibuerint,  in  rebus  in  quibus  hsbttrt 
lestandi  luvi'ti.uu.     /'.  c  ^  4 

y  Si  l;:e;>  \vl  i:::.>  e\  hi'j  :::  fun»rv'  vt^n>:i:uto.  parenies  eos  curare  ncglexerint.   P- 
0  4,  ♦  6. 

'  His  oasibu<  eiiani  eladem  cantiviiatis  adiuncimas,  io.     P.  c.  4.  4  7. 

*  Si  e\»:'T  .:erit  autem  vinim  uxori  su.v  a«.l  intoritum.  aut  alienationem  mentis,  dsre  v^^' 
nenum  ai:t  uxorvm  niah:o,  vel  alio  mv^io  alterum  v;:*  alterius  iusidiari :  tale  qniviim* 
urjvte  ruMieuui  vTtinen  vvns:i:u:uni.  sevurd'am  loi^.***  examinari.  ot  vindictam  Iecitiin*B' 
puv.ietx-i  deeernunus  ulvr.s  au:cin  e>>e  '.iv-vuiiam  cir.il  i:i  -iuL-*  tesiamcnti*  de  facultal*' 
bu-i  >;i.'>  i;Li  jvrk^uje  rvlinvjutTe  i^u*  :alo  ><e>as  coM.::ur  vv.iauni>i5se.     />.  c.  4.  i  5. 
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V. 
J,  The  Causes  of  Disinheriting'  ought  to  be  proved.  —  It  is 
lOUgh  to  justify  the  disinheriting,  that  the  parents,  or  the 
m,  mention  the  causes  of  it  in  their  testaments ;  but  the  per- 
rho  are  instituted  heirs  or  executors  ought  to  prove  the  facts 
nrhich  the  disinheriting  is  grounded  :  and  if  they  prove  them 
will  be  null.^ 

VI. 

)•  The  ILisband  is  not  deprived  of  his  Wtfe^s  Dowry,  for  the 
Uude  of  his  Wife  towards  the  Parents  who  gave  it.  —  Al- 
1  parents  may  deprive  their  ungrateful  children  of  their  es- 
ind  even  revoke  donations  which  they  may  have  made  in 
etvor,  as  has  been  said  in  its  place  ;®  yet  if  a  daughter  who 
idowed  by  her  father  or  mother,  or  any  other  ascendant,  had 
into  the  crime  of  ingratitude,  the  marriage  portion  that  was 
or  promised  to  the  husband  would  nevertheless  be  due  to 
for  as  to  him  the  charges  of  the  marriage,  which  he  is  bound 
r,  are  a  just  title  for  him  to  keep  the  said  marriage  portion, 
lemand  it,  without  any  regard  to  the  act  of  his  wife.*^ 


SECTION    III. 

OTHER    CAUSES    WHICH    MAKE    THE    COMPLAINT    AGAINST    A 
TESTAMENT,   AS    BEING    UNDUTIFUL,   TO    CEASE. 

Art.  I. 

1.  The  Complaint  against  a  Testament,  as  being  Undutiful, 
by  the  Approbation  of  the  Testament.  —  If  the  person  who  is 
erited,  although  without  just  cause,  had  once  approved  of 
^tament,  the  disherison  would  have  its  effect,  whether  it 
y  an  express  act  that  the  testament  had  been  approved,  or 
9  which  did  imply  the  said  approbation,  as  shall  be  explained 
rules  which  follow.' 

the  ancient  Roman  law,  the  son  who  was  disinherited,  and  who  had  a  mind  to 
I  complaint,  was  obliged  to  moke  it  appear  that  he  was  nnjastly  disinherited. 
de  inoff.  test. :  —  /.  28,  C.  de  inoff.  test.    But  Justinian  ordered  that  the  causes  of 
ting  should  be  proved,  nisi  forsan  probabuntur  infjrati.    Nov.  11 5,  r.  3.    And  it  is 
general  rule,  that  no  ncrusation  is  rejrardod  unless  it  be  proved. 
the  second  article  of  the  section  of  Ihnations. 
9,  S  6,  />.  dejure  dot. ;  —  r.  /.  24,  C.  rod. 
1,  in/.  D.  de  innff.  trst.     See  the  following  articles. 
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IL 

3373.  If  the  Person  disinherited,  being  a  LegaUtj  receives  L^g 

Leg'ocf/y  he  approves  of  the  Disherison.  —  If,  in  the  same  testamei}^ 
which  contains  the  disherison,  there  were  a  legacy  left  to  the  pe^ 
son  disinherited,  as  if  a  father,  having  disinherited  his  son,  bad  left, 
him  a  legacy,  saying,  that,  although  he  were  unworthy  to  have  any 
share  at  all  in  his  succession,  yet  he  left  him  out  of  commiseration^ 
a  certain  sum,  or  a  pension  for  alimony,  and  this  son  had  receivi 
the  legacy,  he  would  thereby  have  approved  the  testament,  an< 
could  not  any  more  complain  of  his  being  disinherited.    But  if  thi 
son  who  is  disinherited  chanced  to  discover  some  flaw  in  the  testa- 
ment, that  would  be  sufficient  to  annul  it;  as  if  it  was  forged,  oi 
null  through  some  nullity  which  had  been  hid ;  the  legacy  whi 
he  had  received  would  not  bar  him  from  the  right  of  imp 
such  a  testament.^ 

III. 

3373.  What  a  Guardian  does  for  his  Minor  ought  mot  to 
himself  nor  what  he  does  to  himself  to  be  of  angf  Prejudice  to 
Minor.  —  If  it  should  happen  that  the  person  who  is  disinherit 
is  guardian  to  one  to  whom  the  testator  has  left  a  legacy  by 
same  testament  which  contains  the  disherison,  and  that,  by 
of  his  office  of  guardian,  he  had  received  the  legacy  left  to  his  min< 
this  would  not  be  an  approbation  of  the  testament  with  respect 
himself:  and  what  the  interest  of  his  minor  had  obliged  him  to 

wouUl  bo  no  hiiulraiuv  to  his  bringing  hb  complaint  in  his  o^w d 

nanu"  air  i:!i>:  '!:••  siiid  t» -tairnnt,  ii>  IxMiia  undutiful.     And  if, 
xhv  coninrv.  a  latiuT.  liavino^  di-inhiTitod  his  son  who  is  a  mino- 
had  by  liu*  >.in;o  :o>taii.t!i:  Iftt  a  K'iTvioy  to  one  who  hap|>ens  aftezr- 
wards  to  Iv  apjuMiKtd  jzuiudian  to  the  said  son  that  is  disinheril 
t\L  the  loiy.piain:  wliivh  tho  luixtion  of  this  iruardian  would  oblig 
him  To  1  nttT  a^rain-:  :i-e  >aid  !e>:airiOni,  as  bein^  undutiful.  wouit 
no:  rtndiT  l'ww  i;r.\vor:hv  oi  ihis  locaiv.    And  likewise  thedemam 
o:  :i;o  i-ca^x    \vor..d  no:  e\vii;».:e  h':ii\  from  I irin sins:  a  complain^ 
a^:  ;::;>:   :..t    :i>:..:  .-.!  \  .i>  Vt.rc  ui:/:i:::!ui.  on  the   behalf  of  hiss 
:..i:'.v^7.  ::'  i:   '^o  w-. ..  c:-- .::.:•  vi."      A::d  ::  would  be  the  same  thiiiC^   *t 
\:  a  cv.ar.tii:;  wirt^  l\i::;.i.  .is  su.  h,  :o  iiv.peach  the  testament  o: 
of  ;h:s  r..i:;or.  as  Ix  iiic  fo r^red,  if  in  the  said  testament 


'-^.-.y 
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h  by  the  event  was  declared  to  be  genuine,  there  were  a  lega- 
ft  to  the  said  guardian.**  For  in  all  these  cases  the  guardian 
aaea  the  rights  of  two  persons,  who  are  distinguished  in  him, 
of  the  gaardian  and  that  of  his  own  ;  so  that  he  does  himself 
rqndice  by  any  thing  which  his  duty  of  guardian  requires  of 


IV. 

74.  He  who  approves  of  the  Testament  by  any  Act,  is  excluded 
I  entering  a  Complaint  against  it^  as  being  Undutiful  —  If  he 

would  complain  of  a  disherison,  or  of  some  other  undutiful 
»ition,  had  treated  with  the  person  instituted  heir  or  executor, 
r  for  the  whole  inheritance,  or  a  part  of  it ;  if  he  had  bought 
of  the  effects  thereof  from  him,  knomng  him  to  be  heir  or  ex- 
MT ;  if  he  had  hired  of  him  some  house  belonging  to  the  sue- 
on ;  if  he  had  paid  him  a  sum  of  money  which  he  was  in- 
sd  to  the  testator,  or  had  received  payment  of  a  sum  which 
laid  executor,  or  a  legatee,  had  been  charged  by  the  testator 
aiy  to  him :  these  kinds  of  acts,  and  others  of  the  like  nature, 
Id  be  approbations  of  the  testament,  which  would  bar  him 
bringing  a  complaint  against  the  same,  as  being  undutiful.^ 

V. 

75.  This  Complaint  prescribes  in  Five  Years^  Time,  if  there  be 
ist  Cause  for  the  Delay.  —  If  the  son  that  is  disinherited,  being 
ill  age,  had  let  five  years  pass  without  entering  his  complaint, 
he  knew  he  was  disinherited,  and,  being  present  on  the  place, 
ad  suffered  the  person  who  was  instituted  heir  or  executor, 
her  it  was  his  brother  or  any  other  person,  to  continue  in 
Jable  possession  of  the  goods  of  which  the  disherison  had 
3ed  him,  without  being  able  to  allege  any  excuse  which  had 
;red  him  from  bringing  his  action  ;  this  voluntary  silence, 
I  joined  to  the  presumption  that  the  disposition  of  his  father 
just,  would  make  it  be  presumed,  under  these  circumstances, 
he  had  approved  of  it,  and  therefore  his  complaint  ought  not 

that  to  be  received/ 

« 

90,  f  I,  eotL    See  the  fifUi  article  of  the  second  section  of  Legacies,  and  the  serenth 

^th  articles  of  this  section.     The  said  tutors  wonld  be  very  ill  advised,  if  they 

omit  to  make  the  protestations  which  are  usually  made  in  the  like  cases. 

23,  §  1,  A  d<!  inoff.  Ust. ;  — /.  8,  ^  10,  0od.;^l.8,^  1,  C.  eod. 

2,  C  Ml  quib.caus  in  integr.  test,  nee  n.  eat; — /.  14,  inf.  C.  de  inoff.  test.; — L  8,  §  uU. 
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Remjlki 
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3376.  Although  this  prescription  of  five  yvars  may  socm  to  l^^ 
too  short  :i  time  tu  extinguish  a  deraand  of  an  inberitaiiee,  uid 
kti   hrrir  niny  bring   his   action  for  an   inheritance  at  any  tiine 
within  thirty  years,  yet  we  ought  to  make  a  great  dit&rence  be>- 
tweeu  the  ailrnce  of  a  disinherited  son  who  forbears  to  (Ximmrnce 
his  action  under  the  circumstances  explained  in  this  article,  antJ 
ttie  silence  of  an  heir  who  is  not  deprived  of  the  iuheritunvc  bru* 
■ct  of  disherison :  for  whereas  be  who  is  not  disinherited  has  oolj^ 
lite  ordinary  prescription  to  be  afraid  of,  and  bis  rigtit  remnia^^ 
•otin;  whilst  the  time  of  that  prescription  is  not  eipired  ;  the  wr:^ 
who  18  disinherited  ia  excluded  from  the  succession  by  an  express* 
title  which  deprives  him  of  it,  and  makes  it  to  pass  to  nnothrr  — 
80  that  it  ia  both  hia  duty  and  his  interest,  and  for  his  honor,  tC^ 
annul  the  s«id  titt*',  if  it  is  possible  for  him  :  and  If  be  lets  the  6ve^M 
yean  ran,  having  no  excuse  to  plead,  it  may  be  alleged  againsi*"^-* 
hint,  rithrr  llial  be  hits  stitTercd  thi»  time  to  pass,  that  the  proofs  o^^af 
the  causes  of  the  disheriMja  might  perish,  or  that  lus  silence  wa^^^l 
only  lite  eAl-ct  of  liU  con^ousnuM  thar  he  was  Justly  dUinlirriIe>iz:=zL 
It  is  becsuso  of  these  considerations  that  we  have  jodgcd  the  rul^He 
ef  the  Roman  law,  which  makes  the  complaint  against  an  umluc::;^ 
All  testament  to  i>-a^e  after  fire  vear^'  silence,  w^ben  therr  app(>a     ^o 
no  jnst  cause  for  the  delay,  to  be  jost  and  eqnitaUe,  *— p°"«^r~Tr 
under  the  circumstances  which  we  hare  added,  and  that  thos  c^.'^if 
usage  might  approve  o(  it. 

VL 

3377.  b'  tJte  Afiiom  cf  Cbmplatmt  is  lei  tbvp  far  Want  of  Pre^at- 
rafHM,  i7  ij  mot  ntlmmnh  rerrired.  — ~  If  a  son  who  is  disinheritet^ 
having  enmv<d  his  eoniplainl  against  tbe  testament,  lc;ts  his  acd'oa 
drop  for  n'ant  of  prosecuting  it  within  tbe  time  limited  by  law,  this 
silence,  or  non-prosecution  of  tbe  suit,  would  be  instead  of  an  ap- 
|.w4>«tioa  of  tbe  testament,  against  whjcb  be  had  brought  his  com- 
|>l;unl.> 

vn. 

337^  7W  OmfttMim  Ike  Sam  tf  IMalifulmess  does  not  tx- 
i-lmh  tie  Arti.^  on  lie  BtMl  <f  Fonrny.  nor  Ike  Action  of  Forgtri 
tk*  0>M(Cii»,'  V'  rmAili^mkatss,  —  If  be  wbo  is  disinh^ted  by  a 

<  t.S.M.OLAMarM. 
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»^nent  which  he  pretends  to  be  forged,  having  first  entered  his 
in  on  the  score  of  forgery,  had  been  cast  in  it ;  that  would  not 
im  from  bringing  his  complaint  against  the  testament,  as  be- 
"^=indatiful.  For  although  the  testament  were  not  forged,  yet 
^ciisherison  might  be  unjust.  And  if,  on  the  contrary,  having 
with  his  complaint  against  his  being  disinherited,  he  had 
declared  to  have  been  duly  disinherited,  he  might  nevertheless 
\^Xign  the  testament,  as  being  forged.  For  if  the  testament  is 
^S^,  the  disherison  cannot  subsist,  even  although  it  had  been 
^*^6ed  in  judgment** 

VIIL 

3379.  One  may  plead  the  Nullities  of  the  Testament^  or  the  Dh' 
^^lU^uhess  of  Uj  successively  one  after  the  other.  —  If  he  who  had 
tght  to  complain  of  a  testament  as  being  undutiful  should  like- 
Wbc  pretend  that  there  were  some  nullity  in  the  form  of  the  testa- 
nenti  and  that  for  the  quicker  despatch,  and  to  avoid  a  suit  about 
be  nndutifulness,  he  should  desire  that  the  question  touching  the 
lollity  might  be  discussed  in  the  first  place,  it  would  be  just  and 
qaitable  to  begin  first  with  that  question ;  and  if  he  should  be 
aat  in  that,  to  admit  him  afterwards  to  his  complaint  against  the 
Mtament,  as  being  undutiful.  Or  if,  having  begun  with  this  com- 
laint,  he  had  discovered  afterwards  some  nullity  in  the  testament, 
s  if  some  of  the  witnesses  were  under  some  incapacities  which 
lad  not  been  known,  and  which  came  afterwards  to  be  discovered, 
t  would  be  just  to  admit  that  allegation.*  But  if  the  circum- 
tances  do  not  require  that  these  two  causes  should  be  divided,  it 
KTOuld  be  proper  to  join  them  together  in  one  and  the  same 
iction.^ 


SECTION    IV. 

OP    THE    EFFECTS    OF    THE    COMPLAINT    AGAINST    A    TESTAMENT,    AS 

BEING    UNDUTIFUL. 

Art.  I. 
3380.  If  the  Testator  has  left  less  than  the  Legitime  or  Portion 
lue  by  Law,  it  ought  to  be  made  up.  —  If  the  complaint  of  unduti- 

^  L.  14,  C.  df  inoff.  test.  '  L.\^,  C  de  inoff.  testam. 

'  ^.  8,  §  12f  D.  eod.    We  have  added  these  last  words  to  the  article,  becaase  it  is  our 
■age  not  to  divide  actions  that  may  be  joined  in  one. 
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fulness  were  against  a  testament  in  which  no  other  wrong  were 
done  to  the  person  who  complains  of  it,  except  that  he  was  there- 
by reduced  to  a  portion  less  than  what  was  due  to  him  by  law, 
without  branding  him  with  any  accusation,  the  effect  of  the  com- 
plaint would  only  be  to  procure  him  a  supplement  of  his  legitime, 
or  portion  due  by  law,  such  as  it  ought  to  be,  according  to  the 
rules  which  shall  be  explained  in  the  following  title.* 

IL 

3381.  The  Testament  being  declared  Unduiiftd^  atl  the  OiUrm 
succeed*  as  if  there  had  been  no  Testament  at  all  —  If  the  testa- 
ment is  declared  to  be  undutiful,  the  institution  of  the  heirs  or  ex- 
ecutors whom  the  testator  had  put  into  the  place  <^  the  complain- 
ant will  be  vacated,  if  the  said  heirs  or  executors  were  others  tham. 
the  children  of  the  testator.     And  if  they  were  his  children,  who 
ought  to  share  the  inheritance  with  him  who  was  unjustly  disiii- 
herited,  their  portions  would  be  diminished,  by  taking  from  then^ 
not  barely  the  legitime  or  portion  due  by  law  to  the  person  disuH 
herited,  but  the  entire  portion  which  he  would  have  had  in  tiie 
inheritance,  if  there  had  been  no  testament  at  alL^ 

IIL 

3382.  A  Case  tchere  the  Complainiof  Undmlifulness  amgmentiiie 
Ihrtion  of  the  Stm  who  is  instityted.  —  If  a  testator,  having  two 
sons,  had  instituted^  one  of  them  his  heir  or  executor  for  a  less  po^ 
t\on  than  that  which  would  have  come  to  his  share  if  his  fatber 
had  died  intestate:  and.  makinsr  no  mention  of  the  other  son, or 
disiiilit  riiii^.iT  hiiiu  h:\J  ii:sTi:uied  a  ^tranizer  hi?  heir  or  executor  for 
tiio  suq^lus  ol*  !  is  os:a:o:  the  said  institurion  being  made  void  be- 

•  /    .^•:.  ;'"  :•<:  :  —  "  c  \  -  •:'.     S<x^  :he  f.r±  anicle  of  the  lirst  section,  and  the 

rt":v..i-s.  v.'.v^-.  ;: 

^  v^^  ;...•;.  :•.::-.  .-..•  .:-:  v.:  ;".t:-.  V.t -..:,;":  \   r::z::  r-.it-n-.cnto  evacnato.  ad  parentnmh«- 
T\"^ii:..%".-  "..  ^.■.  >  V.-:     :a:v.  ;..  ■.v.iv-Ti-.   •  \  -t  .ui  :s.i,r:c  j'<.r\cr»irf.     -Nw.  115,  r.  3,  inf. 

\:  ^*  .  '.  -V  "  ■>  *"  :  >  :;\:  *  ..u  i  ,r'y  :o  :';  .  :.ul..rr  cf  the  institution  of  heirs  that 
\»irv  >■-.:  _^"^  •  •■  .  r  ".  •  .  .'  •  .  .  ...>.-  :>'.;..-.:.::  i::.i  that,  as  the  nnduiiful  ti'Sta- 
v;.  ■  :  -  ..•  ■.  :  .  '.  .  •  -^  ..-  :  ■'^  ..:  . .  •  ,%rr.-  ::.•.  .:.-:rr.-;r:::rj.  and  that  the  lo;:at'i«  t-*'" 
.:.:..;'.•:.-'."  -.  ..:  x  .-  >  .  .^:  ^  >^:wr  :'  :'7  r":.  iir::;>,  if  the  testator,  havin;/ 
»*;-;:-,'  .•  u  "  .  ■  n  .-"  -  .':'  .-  :.  .-\"  '  ^  ■  ".r-r.TUTiA:  :..-  .'tr.-.r  vhilOAtn  in  unequal  portions 
;  >»v-.;  ,1  "i. .  .V  •..':  :*   'x  .v"*--  ■-  •  -    "    "  "     '-."•■J  —  *■      -'  ^"'^o:-  that  the  nullity  of  the 

.■  x'  .■  x- ■  X      ;■.::•.•..-••.■•.. .>..  i-\7.  ■.  .:ua1  ui.ivh  the  father  had  tlij'iin- 

...-':.      .  '  X  «...       :    : '1       -.  - . .  X       X.7  :      .^  ^  >. -r.  :!*  v-:  inion.  that  tliis  rule  ou;:ht 
.     K  :.  V.  -.i.:  •>.  :■  .;  :  v  :^.-\  v.;:...;_x  .!  uic  l^vji-js:-     ^ii  the  following  article,  and  the 
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caase  of  the  pretention  or  disherison,  the  complaint  of  nndutiful- 
*vld  have  this  effect,  that  the  inheritance  would  be  divided 
the  two  sons,  as  if  there  had  been  no  testament  made. 
By  wbJi-<^h  means  it  would  happen  that  the  son  who  was  instituted, 
piofitiir^.£  by  the  complaint  of  the  other  son  who  was  excluded, 
^md  tl^^sreby  getting  a  moiety  of  the  estate,  would  have  more  to 
1u8  the^jxe  tl]»Ji  was  left  him  by  the  testament® 


IV. 

u  Extravagant  Donations  and  Dowries  are  diminished  to 
make  ^^mji  the  Legitime^  or  Portions  due  by  Law  to  Children  or  Par' 

eitfj. ff  a  father,  or  other  ascendant,  had  made  donations  either 

to  80CXB.e  of  his  children,  or  to  other  persons,  or  settled  dowries  or 
marri^iL^e  portions,  so  as  to  diminish  his  estate  in  such  a  manner 
IS  theLt;  there  would  not  remain  effects  enough  to  satisfy  the  legi- 
time, or  portions  due  by  law  to  the  other  children,  reckoning  into 
the  estate  the  value  of  the  things  given  away ;  these  extravagant 
dooatlons  and  dowries  would  be  liable  to  be  complained  of,  as 
beiii§f  contrary  to  the  duty  of  parents  towards  their  children,  were 
^i^te  a  testament  or  not ;  and  so  much  would  be  cut  off  from  the 
»i«  <lonation8  and  dowries  as  would  be  necessary  to  make  up  the 
I^g^  portions  of  the  children,  even  although  the  donees,  and  the 
daughters  who  had  been  endowed,  should  be  willing  to  abstain 
from  the  inheritance.     And  if,  the  donor  having  no  children,  his 
■''^^^^ion  were  to  go  to  his  father  or  other  ascendants,  they  might 
demand  in  the  same  manner  their  legitime  or  legal  portion  of  the 
inhentance  out  of  the  said  excessive  donations.^ 

V. 

^^64.  The  Legacies  of  an  Undutiful  Testament  subsist.  —  The 
^^•^^^ent  which  is  undutiful  because  of  an  unjust  disherison,  or 
*  P*^terition,  is  made  void  only  in  so*  far  as  concerns  the  institu- 
^^^  of  another  heir  or  executor  in  the  place  of  him  who  is  disin- 
"^ted.    Thus,  when  he  who  is  instituted  heir  or  executor  is  some 

t^\9^D.de  inoff.  UMam.  There  is  this  difference  between  the  case  of  this  article  and 
^^  of  the  remark  which  has  been  made  on  the  fore{^>ing  article,  that  in  this  it  is  I)0caa2}e 
^  ^  exclusion  of  the  stranger  heir  that  the  portion  of  the  son  who  was  not  disinherited 
^pens  to  be  aagmented. 

^  V.ttito  titulo  Cod,  de  inoff.  don.; —I  vn.  Cod.  de  imff.  dot.;  — Nov.  92.  To  avoid 
^  length  of  manj  citations,  we  refer  the  reader  to  these  titles,  the  substance  of  whicli  is 
^'^prehended  in  this  article.  See  the  third  article  of  the  third  section  of  the  following 
title. 
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other  person,  and  not  one  of  the  children,  the  inBtitation  reroams 
without  any  effect  at  all :  and  if  they  be  children  who  arc  iiuti* 
tuted  by  the  undutiful  testament,  their  institution  is  reduced  in 
such  a  manner,  that  he  who  was  unjustly  disinherited  has  as  moob 
as  he  would  have  had  if  there  had  been  no  testament  at  all,  as  ha;s 
been  said  in  the  second  article.     But  the  legacies,  the  fiduciary 
bequests,  and  all  the  other  dispositions  of  the  uudntiful  testament:^ 
subsist,  and  have  their  effect,  whether  the  person  disinherited  wcrci 
a  descendant  or  an  ascendant,*  as  has  been  remarked  in  anotbe:^ 
place.' 

Remarks  on  the  Preceding  Article. 

3385.  By  the  ancient  Roman  law  the  legacies  of  a  testament 
which  was  declared  to  be  undutiful,  whether  because  of  a  disheri— 
son  or  preterition,  were  annulled  as  well  as  the  institution,  and 
that  for  this  reason,  because  the  testament  was  considered  as  hav- 
ing been  made  by  a  man  out  of  his  senses.     FUio  preeteriio^  qm 
fuit  in  patria  potestate^  neque  libertaies  competutUj  neque  legalm 
prcestantur.    L,  17,  D.  de  injust  rup.  irr.  fact.  test.     Oum  tnojkih' 
sum  testamentum  arguitur^  nihil  ex  eo  testamento  valet.     £.  28,  IL 
de  inoff.  teslam.     And  if  the  legacies  had  been  paid,  the  legatees 
were  bound  to  restore  them.     Nee  legata  debentur,  sed  soluta  refi^ 
tuntur.     L.  8,  §  pen.  eod.     This  rule  had  its  justice,  supposing  ft- 
disherison  or  preterition  to  be  altogether  unjust     But  seeing  it  i^ 
very  rare,  and  hard  to  be  imagined,  that  parents  will  be  moved  tt^ 
disinherit  their  children,  or  children  their  parents,  without  gmt? 
cause ;  it  has  been  thought  equitable  on  this  consideration  to  ratif]^ 
and  confirm  the   legacies  and  other   dispositions   of  testaments 
which  contain  disherisons  that  are  annulled.      And  although  itr 
does  happen  from  hence  that  the  condition  of  the  legatees  prove^t 
to  be  more  favorable  than  that  of  the  person  who  is  instituted  heix 
or  executor,  whom  the  testator,  nevertheless,  valued  more  than  th^ 


•  Si  vero  contigerit  in  quibusdam  talibas  tcstamcntis  qnaedam  Icgata,  tcI  fideicommi«s<^ 
aut  libcrtatcs,  aut  tutorum  dationcs  relinqui,  vel  qaa'libct  alia  capitula  conccssa  legibii* 
nominari,  ca  omnia  jubcmas  adimplcri,  et  dari  illis  quibus  foerint  dcrclicta,  ct  tanqaimi'* 
hoc  non  rccissum  obtineat  testamentum.     Nov.  115,  cap.  3,  injine. 

This  text  relates  to  tlic  testaments  of  children,  and  the  same  thing  is  ordained  at  i5i* 
end  of  the  following  chapter  with  respect  to  tlie  testaments  of  parents. 

Si  quid  autem  pro  legatis,  sive  fideicommissis,  et  libertatibus,  et  tutorum  dationiJia"* 
aut  quibuslibet  aliis  capitulis,  in  aliis  legibus  inventum  fuerit  huic  constitutioni  conirar- 
um,  hoc  nullo  modo  volumus  obtinere.     D.  Nov.  cap.  4,  injine. 

^  Sec  the  sixteenth  article  of  the  fifth  section  of  TestumeuU. 
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legate^f^  as  it  may  fall  out  on  other  occasions,  as  has  been  ah^ady 

in  another  place ;  *  yet  this  event  in  such  a  case  would 
o  inconvenience.  For  the  condition  of  an  heir  or  executor, 
who  (>c388es8ed  unjustly  the  place  of  the  person  disinherited,  and 
who  [^^srhaps  contributed  to  the  getting  him  disinherited,  ought 
sot  to  T>e  so  favorable  as  that  of  the  legatees,  seeing  the  disposi- 
tions S.x^  which  they  are  concerned  do  not  the  same  injury  to  the 
f^noKM.    disinherited. 


TITLE    III. 

Olf  TfBB  LEGITIME,  OB  LE6AX.  PORTION  DUB  TO  CHILDREN  OB 

PARENTS. 


X*-"**^ 


I.  We  have  seen  in  the  foregoing  title,  that  parents  ought 
to  *^^^^e  to  their  children,  and  children  to  their  parents,  a  certain 
F^^*^^  n  of  their  estate.  It  is  this  portion  that  is  called  the  legitime^ 
Of  ^'^S"€l  portion^  which  shall  be  the  subject-matter  of  this  title. 

^^*^^.  The  legal  portion  of  children  was,  by  the  ancient  Ro- 

TDMX^    law,  only  a  fourth  part  of  the  portion  which  they  would  have 

^*^    Vf  the  parent  had  died  intestate.*     Thus,  an  only  son  had  for 

Wf  l^gal  portion  the  fourth  part  of  the  whole  estate ;  and  if  there 

^*®^^  two  sons,  they  had  each  of  them  the  fourth  part  of  one  half 

^  ^Ixe  estate,  that  is  to  say,  an  eighth  part  of  the  whole  ;  and  so 

^  I^*X)portion,  according  to  their  number. 

^^88.  This  legal  portion  was  fixed  to  this  small  proportion  of 
~  ^^state  at  a  time  when  they  began  to  set  some  bounds  to  the 
""^^^  that  every  one  had  to  dispose  of  his  goods  as  he  thought 
**^'^'*  and  even  to  deprive  his  children  of  them.  And  whereas  it 
IS  natural  that  the  children  should  have  either  the  whole  es- 


•^  or  the  greatest  part  of  it,  and  that  the  liberty  of  bequeathing 
•oo\il(j  i)e  limited  to  some  small  portion  of  the  estate,  as  it  is  reg- 
'"^'ted  by  our  customs ;  the  Romans  left  the  greatest  share  of  the 

8ee  the  fifth  article  of  the  serenth  section  of  TestamenU^  and  the  remark  made  there 

•p;^it 

Qoarta  debitJB  portionis.    L.  8,  §  8,  />.  de  inoff.  test. 

Uti  qnisque  legasnt  de  re  sua  ita  jiu  esto.    Inst  de  lege  Falc.  ex  I.  \2  tabb. ;  —  Nov. 

^»  Can.  9. 
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estate  to  the  free  disposal  of  the  testators,  and  restrained  the  righ  '^ 
of  the  children  to  a  small  portion.    So  that  what  is  said  of  legacies^ 
in  a  law,  which  calls  them  a  small  diminution  of  the  inheritance*, 
which  ought  to  belong  wholly  to  the  heir  or  executor,"  would  b^ 
more  applicable  to  this  legal  portion  of  the  children,  which  b  \wx 
effect  only  a  small  retrenchment  of  the  inheritance,  the  whole  of 
which  may  be  left  to  one  sole  legatee,  of  whom  one  would  be  very 
much  in  the  \\Tong  to  say  that  his  legacy  were  only  a  small  dimi- 
nution of  the  inheritance. 

3389.  Jusstinian  was  sensible  that  this  portion  allotted  to  the 
childrt»n  by  law  was  not  sufficient,  and  he  augmented  it,  but  witA 
moderation,  distuiguishing  the  legal  portion  according  to  the  Dum- 
ber of  the  children,  and  giving  to  them  all,  if  they  were  four  in 
number,  or  under,  a  third  part  of  the  whole  estate,  and  the  half  of 
the  estate  if  the  children  were  five  or  more  in  number :  so  tint 
this  third*  or  this  half,  is  equally  divided  among  the  children,  and 
the  t^o  thirds,  or  the  other  half*  remain  for  the  legacies.  Tbiu, 
what  number  soever  there  be  of  children,  the  legal  portions  of 
them  all  together,  when  they  are  reduced  to  it,  are  at  most  bot 
equal  to  the  share  of  the  legatees ;  and  if  the  children  be  fewer  in 
number  than  five,  the  legatees  have  double  the  portion  which  i^ 
reserved  bv  law  for  the  children. 

3390.  Our  customs  in  FVance  have  almost  all  of  them  distill-—' 
guished  between  the  several  sorts  of  estates  and  goods,  betw( 
estates  of  inheritance  and  estates  of  purchase,  between  goods  mor- 
able  :ijui  in.!r.o\  ;\ble  :  and  accoiding  to  these  different  sorts  of 
tates  aiui  ir».vvi>.  :htv  hAvo  reinila:ed  dilferendy  the  liberty  of 
ta:or>.  lu^:  oi.'.y  \v::h  r-v^^xvt  :o  ;he  children,  but  even  in  favor 
iho  ht\rs  ot  I  .vHxi  :ho  i:.o<:  reniore,  whom  ihev  can  only  deprives 
of  ;\  vvr: :-.:!!  :v^r::.^:i  o:'e>:?.t05  ot  ir.hvrirance.     And  some  cu^tom^ 
hiwe  ir.Avit'  r.o  :v.a:::>.t  o:  d:>::!u:ioi:  of  iroods,  but  have  restrainecJ 
T^t^  '.iS^r y  ot'  v:>;w:rc  by  :r-^:.\::■4t ".i:  to  a  small  portion,  such  a^ 
oiir^  vr.r*::  v  .r.  c\   .\..   :':.•.    i:~-^^x:>  :::  cv-ivraL  and   reser\ed  thret? 
Vr.r:':-   :\ir:s  ot*  :he  \v:..\e  :o  ::.o  ht  j-f^  ot   blood,  whether  thcv  be 
v!;..v.rf.:  v^r  ^  ''trs,     T;  u>.  Tiivs-;  »:v.>:o:r.s  iTive  a  finreat  deal  more  t<J 

: :  ;'  :'*. o >*  vi . >•  .\ r.:  r^ . a  . ; o r  ?  : :. .\ \\  : :. •:  y  il! o w  to  be  si ven  to  lej^tces : 
.i.:.:  ::  ■  p— ;v:\  .:'  ::  :  :>:.\:-  -a-^m.::  trry  :ippropriate  to  the  heir^ 
.  •.  i^.vw:.  .-.r.s:  \\h..h  '.■.-.v  .v.:  :..'t  b-:  .:•  :^r>ed  rt*  bv  a  testament,  b 
!  :..  •.  cr;  a:::  :  ...■.:  .  .:^~M  :,  ;:  .:  ^  .!  ;  ^  rtioii.  of  the  children  in 
V   .  .V  *...»?: ^  \*  ...K ..  .kn  «.K  •  t . ..iX*  .  »   ...t    »»T.».en  law. 
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2391  •  It  is  not  our  business  to  examine  here  which  of  these 
two  lai.^%9vs  is  most  just  and  equitable,  whether  the  Roman  law  or 
the  la^^s^T*  of  our  customs  :^  both  the  one  and  the  other  may  be  use- 
ful in    ^heir  different  ways.     For  if  on  one  hand  it  be  just  that  es- 
tates    should  be  appropriated  to  the  families,  and  that  the  great 
liberty    that  is  taken  in  making  dispositions,  very  often  unjust, 
■hoolc^i.  not  strip  the  children  and  the  other  heirs  of  blood ;  so  on 
tile  o^^er  hand  it  may  be  of  service  if  the  said  heirs,  and  especial- 
ly the      children  who  are  incapable  of  being  wrought  upon  by  bet- 
*w  ni^:>  lives,  be  kept  to  their  duty  out  of  fear  of  seeing  themselves 
to  a  very  small  portion  reserved  to  them  by  the  law. 
All  the  rules  relating  to  this  matter  of  the  legitime,  or 
'®g^    X^ortion,  respect  either  the  persons  to  whom  a  portion  is  due 
by  la. ^^^7,  or  the  quantity  of  the  said  portion,  or  the  goods  out  of 
whicft^   it  is  taken,  and  the  manner  in  which  it  is  regulated;  which 
•"■**    ^36  the  subject-matter  of  three  sections. 


SECTION    I. 

^^  IHE    NATURE    OF    THE    LEGITIME,  OR   LEGAL    PORTION,    AND   TO 

WHOM    IT    IS    DUE. 


-T 


It  is  necessary  to  make  the  same  remark  here,  as  has  been 

in  the  foregoing  title,  that  we  are  to  except  out  of  the  num- 

^^    '^::^f  children  to  whom   a   legitime,  or  legal  portion,  is  due, 

«***^^hters  who  by  their  contract  of  marriage  have  renounced  their 

^^S^'^  and  pretensions  to  their  parents'  inheritance,  in  consideration 

•  ^-   marriage  portion.     For  although  this  marriage  portion  may 

V^'^e  to  be  less  than  the  legitime  which  would  accrue  to  them  by 

^^'^   out  of  the  goods  of  their  fathers  who  have  endowed  them ; 

1^^  the  uncertainty  of  the  events  which  may  diminish  the  said 

P^Hls  is  one  of  the  motives  which  justify  the  renunciation  of  a 

^tnre  and  uncertain  profit,  for  a  certain  and  present  portion.* 

3394.  We  must  likewise  take  notice,  in  relation  to  this  matter  of 
the  legitime,  of  the  regulation  that  was  made  for  the  legitime  of 
JJiothers  out  of  the  successions  of  their  children,  by  that  ordinance 
which  is  called  the  edict  of  mothers,  of  which  mention  has  been 

'  Sec  what  has  been  said  on  this  subject  in  the  preface  to  this  second  part,  no.  7. 
*  See,  concerning  these  renunciations,  what  has  been  said  in  the  preamble  to  the  sec- 
ood  sectioo  of  Ifnn  and  Executora  in  general. 
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made  in  thr^  iiroamble  of  the  first  section,  In  to/uU  Manner  fWA«r* 
awi  Mothers  mcrfiiL 

Art.  I. 
3395-  Drfmilion  of  the  Legilime.  —  The  le^tiroe,  or  If pil  por- 
tion,  IB  a  certain  tthare  of  the  inheritance  which  the  Iaw»  appropri.  i 
Bte  to  those  persons  who  cannot  be  deprived  of  the  quality  oflwv, 
and  to  whom  they  give  a  right  to  complain  of  undntifnl  willi 
Anil  this  has  oct-asioiied  the  liberty  of  devising  by  will  lo  (hdr 
prrjndice  to  be  restmined,  so  as  that  there  may  remain  for  tbeiti  ■ 
share  of  the  inheritance,  of  which  they  cannot  be  depiiTwl  by  •17 
di9p(.>sition.* 

IL 
3396.  The  Legitime  it  due  lo  DeseendanU  and  AscendaniL— 
There  tat  two  orders  of  pereons  to  whom  the  laws  give  a  legitime, 
to  children  out  of  the  ejitates  of  their  parents,  and  to  parrnt*  out 
of  tile  estntrs  of  their  children.  But  if  in  the  same  sDcoMion 
there  are  both  childTcn  of  the  deceased  and  also  parents,  UiercTU 
be  only  a  legitime  for  the  children :  for  they  exdodc  the  paieots 


in. 

3397.  All  ChiUffn  who  art  eapabtf  of  iithfrUins^  kntr  a  lUf. 
to  •  Lrgitime. —  All  the  children  of  both  aexes  have,  witboirtdi 
tiaction,  the  right  to  demand  a  legitime,  or  legal  portion, « 
tbey  be  in  the  first  degree  of  eons  or  daogfatera,  <»-  whether  thi^T' 
be  descended  one  or  more  degrees  Iowa,  provided  only  that  th^^ 
be  called  to  tbe  inberitance,  wbetbu-  it  be  in  their  own  nam^  <^P 
by  represeutatioo,  as  has  bem  explained  in  its  proper  place.* 

IV. 

3398.  TV  Lfgitime  of  the  CHUn*  ijf  tie  Pint  Degree  ii  rege- 
lated aeronhmg  lo  Ikeir  ^Xtmier,  —  When  theie  are  only  chiMrea 
vS  the  first  decree,  they  have  each  of  tfaem  tbeir  legitime  by  eqaiJ 
shales.     And  iT  tbefe  are  at  tbe  same  time  cbiMiai  of  tbe  first  (fe- 

•  £-«.ni.i>.*Mgr:M^:— LvcAw^.dM..— jiiuis,c^i,B/  emit 
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ie  alive,  and  grandchildren  descended  firom  others  deceased,  the 
x:ession  is  divided  according  to  the  number  of  the  children  of 
'  first  degree  who  are  still  alive,  and  of  those  who,  being  dead, 
^e  left  children  who  represent  them ;  and  these  grandchildren 
re  only  among  them  the  legal  portion  which  the  person  whom 
y  represent  would  have  had :  for  it  is  that  legal  portion  which 
s  to  their  share.^ 

V. 

K399.  And  that  of  Children  of  Remoter  Degrees  is  regulated  by 
ir  Stocks  of  whom  they  are  descended,  —  If  there  were  no  child 
the  first  degree  alive,  but  several  grandchildren  of  the  second 
,  or  other  degree  more  remote,  they  would  have  all  of  them 
legal  portions,  not  according  to  their  number,  but  the  descend- 
bs  of  each  son  would  have  among  them  the  legitime  which 
iix  father  would  have  had.  And  every  one  of  these  descendants 
»iild  have  their  share  in  the  said  legitime,  greater  or  lesser,  ac- 
nding  as  they  are  more  or  fewer  in  number.* 

VI. 

3400.  Among  Ascendants  the  Legitime  is  dtie  only  to  the  nearest 
The  second  order  of  persons  to  whom  a  legitime,  or  legal  por- 
»ii,  is  due,  is  that  of  parents,  that  is,  of  fathers  and  mothers,  and 
her  ascendants.'  But  there  is  this  difference  between  them  and 
iMren,  as  to  what  concerns  the  legitime,  that  seeing  the  nearest 
<%iidants  exclude  the  remotest  from  the  successions  of  descend- 
its,  and  that  in  the  order  of  ascendants  there  is  no  right  of  rep- 
lantation, as  there  is  in  the  order  of  descendants,  it  is  only  the 
latest  ascendants  to  whom  a  legitime  is  due.s 

VII. 

3401.  If  the  Ascendants  are  many  in  the  same  Degree,  one  Half 
^  the  Le^ime  goes  to  those  of  the  Father's  Side,  and  the  other 
^f  to  those  of  the  Mother's  Side.  —  If  the  nearest  ascendants 

Thif  is  A  conseqaence  of  the  foregoing  article,  and  of  the  order  of  the  sacccssion  of 
*ldini. 

Thif  is  a  conM^qnence  of  the  same  order. 

•W  1,  imprtrf.  §  2. 
'  See  the  se<*ond  book,  title  2,  section  1,  article  5.    We  mast  tiikc  this  article  in  the  same 
^^  u  what  has  been  said  of  the  succession  of  ascendants,  so  as  that  ther  may  preserve 
^  Hght  of  rvrenion  of  estates  that  arc  sahject  to  it    See  the  third  section  of  the  same 
«ODd  title. 
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happen  to  be  many  in  the  same  degree,  some  paternal  and  some 
maternal,  the  total  of  their  legitime  will  be  divided,  not  by  the 
head,  according  to  their  number,  but  in  two  parts,  one  for  the  am 
cendants  of  the  father's  side,  and  the  other  for  the  aaeeiidaoti  of 
the  mother's  side ;  although  the  number  of  those  of  one  aide  be 
greater  than  the  number  of  those  of  the  other.  And  if  then  be 
ascendants  only  of  one  side  in  the  same  degree,  their  legitime  ii 
divided  by  heads.** 

VIIL 

3402.  Brothers  have  no  Legitime.  —  Although  brotben  maj 
complain  of  an  undutiful  testament  of  their  brother,  in  the  case  o( 
the  last  article  of  the  first  section  of  the  foregoing  title,  yet  tkey 
have  not  for  all  that  a  right  to  a  legitime.  For  in  that  case  it  ii 
the  whole  inheritance  that  the  law  gives  them,  and  in  all  oAer 
cases  they  may  be  deprived  by  testament  of  all  share  in  the  is* 
heritance.^ 


SECTION    II. 

WHAT   IS   THE   QUOTA   OR  QUAXTITT   OP   THB   LBOITIME,  OH  USeAl 

PORTIOX. 

Art.  L 

;W0o.  Diffrent  Qttotas  of  the  Lesritxme.  —  The  quota  of  the 
leiritime  is  the  pK^nion  o{  the  whole  good?  of  the  inheritance,  which 
is  :\ppn^pri:\TtHi  to  him  to  whom  a  legitime  is  due.  And  the  said 
porion  is  dirforontly  remilaied.  a^  shall  be  explained  bythefollow' 
inc  arriolos,* 

XL 

^(\\.  Th-:  L'-citin-:  c-*'  Chi!i^-fn  diffrs  oerordino-  to  their  Aim- 
h:", —  Wi:h  n^sixv:  to  i  hi!dn?n.  :ho  law  hath  differently  regnlatetl 
:l.oir  loi:i:i:r.i\  a^wrdinc  to  their  numbH?r.^  bv  the  rules  which 
v'/.ow. 

S;v  :>«i'  '.A>j  ir:.:k  o:"  ihc  f.rv:  <orr?:r.  :■'. 'j:a  T.r(vrsi;s^  tiUe- 
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IIL 
3409w  y  there  be  Four  Ckildrenj  or  under  that  Number^  ikey  hate 
i  Third  Part  of  the  Estate.  —  If  there  are  four  children,  or  a  lesser 
umber,  they  have  all  of  them  together  for  their  legitime  a  third 
ttt  of  the  estate ;  so  that  this  third  remains  entire  to  one  only 
hOd,  if  there  be  no  more  than  one,  or  is  divided  among  them  all, 
oooidiiig  to  their  number,  each  of  them  having  for  his  legitime  his 
bsie  of  tiiis  third  part® 

IV. 

S406.  y  there  be  Five  or  fnore  Children^  they  have  a  Moiety  of 
be  EtUUe.  —  If  there  are  five  children,  or  a  greater  number,  they 
a¥€  all  of  them  among  them  for  their  legitime  the  half  of  the 
state ;  so  as  that  the  said  half  be  divided  among  them  all  accord- 
sg  to  their  number,  each  of  them  having  for  his  legitime  his  share 
f  the  said  moiety ;  and  that  it  remain  entire  to  one  only  child,  if 
here  is  bat  one.^ 

V. 

3407.  Those  who  come  by  Representation  have  only  one  Share 
wnonff  them.  —  We  must  understand  the  two  preceding  articles  in 
he  sense  explained  in  the  third,  fourth,  and  fifth  articles  of  the 
irst  section ;  so  as  that  the  children  who  come  by  representation, 
rf  what  number  soever  they  consist,  may  have  among  them  only 
he  share  of  the  person  whom  they  have  right  to  represent* 

VI. 

3408.  3%^  Legitime  of  the  Ascendants  is  the  Third  Part  of  the 
Estate,  —  Seeing  the  legitime,  or  legal  portion,  of  the  ascendants  is 
lot  more  favorable  than  that  of  the  children,  and  that  there  is  for 
:he  legitime  of  an  only  child,  and  even  of  four  children,  but  a  third 
part  of  the  estate,  there  is  likewise  only  a  third  part  for  the  as- 
cendants, to  be  divided  among  them,  if  they  are  more  in  number 
ttian  one.' 

Remarks  on  the  Preceding  Articles. 

3409.  It  is  certain  that  a  legitime  is  due  to  ascendants,  seeing 
the  law  gives  them  a  right  to  complain  of  the  undutifulness  of 

«  N6c.  18,  c.  1.  ^  Nov.  18,  c.  1. 

*  See  the  said  articles,  and  the  second  book,  tit.  1,  sect  2. 
'  Ihe.  18,  cop.  1,  in  fine. 
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tlieir  children's  testaments,  which  it  would  not  give  them  if  it  did 
not  appropriate  to  them  a  part  of  the  inheritance,  which  cannot  be 
taken  away  from  them.  But  when  Justinian  regulated  the  legal 
portions  by  his  eighteenth  novel,  the  texts  whereof  have  been  cited 
on  the  preceding  articles,  he  confined  himself  to  the  legitime  of 
children,  and  did  not  expressly  regulate  that  of  parents.  So  that 
it  has  been  doubted  whether  the  legitime  of  parents  ought  to  be 
the  same  with  that  which  has  been  settled  for  the  children.  And 
seeing,  by  this  regulation  of  Justinian,  the  legitime  of  the  childreo 
has  been  diversified  according  to  their  number,  having  been  fixed 
to  a  third  part  of  the  inheritance  when  there  axe  only  four  chil- 
dren, or  a  lesser  number,  and  to  the  moiety  when  there  are  fire 
children,  or  upwards,  as  has  been  said  in  the  third  and  fourth  arti- 
cles ;  there  was  ground  to  doubt  whether,  after  this  regolatioDy  the 
ascendants  ought  to  have  either  a  third,  or  a  moiety,  or  only  the 
ancient  legitime,  which  was  the  fourth  part  of  what  would  have 
fallen  to  them  had  the  party  died  intestate,  as  has  been  said  ifl 
the  preamble  of  this  title.  This  question  has  been  decided  bj 
usage,  and  by  the  opinions  of  interpreters,  who  have  judged  that 
the  legitime  of  parents  ought  to  be  a  third  part  of  the  inberitanoe. 
And  this  opinion  may  be  grounded  on  the  last  words  of  that 
eighteenth  novel  of  Justinian ;  for  after  having  there  regulated  the 
legitime  of  children,  he  says  that  the  same  thing  shall  be  observed 
wiih  rospei^t  to  all  persons  to  whom  the  ancient  law  gave  the 
ri^lii  to  complain  of  a  testament  as  undutiful,  and  a  fourth  part  of 
the  inlieritaiiee  (or  their  legitime.  Hoc  obstrvando  i/i  omnibus  pef' 
sonis  in  </^/7>ruN'  ab  initio  unfiqutr  quartii  ratio  de  ifwjficioso  lege  de- 
en  til  tst.  These  words,  which  are  the  same  that  have  been 
quoted  on  this  article,  seem  to  eomprehend  clearly  enough  the 
ascendants,  and  can  be  iinderstocxl  only  of  one  legitime,  without 
distinctiiMi  of  their  number,  since  we  ought  not  to  suppose  that 
there  are  more  than  Knir  asiH^ndants  concurrins:  together  to  the 
suvwssion.  Thus,  i:  would  seem  reasonable  on  that  account,  that 
tlicir  legitime  siivmid  Iv  regulated  to  a  third  part  at  least.  To 
whicii  we  may  add.  :ha:  ,lus:inian,  sjx'aking  of  the  legitime  clue  to 
|\ircn:s  in  tlie  eighty-ninth  novel,  chap.  12,  §  3,  says  there,  that  he 
l'..i>  already  tixed  the  said  iegitiine.  ^'  vtro  habuerint  hi  quos 
:  ... ;L •;■.;..<  i ; ," ; •./ j* .  s  i .w .>  »; . ;V rii i i. i:i ,  tciri* inuzm  i is  re linqu ant  partefi^ 
.  .':  :  f  r  K.\<  t\>»;v:.::.i>;:,.N\  Which  can  be  applied  to  nothing 
c!>c  :^\i:  :o  :!*.e  n"i:uui:;v^n  i::  iiis  e:j:h:oenth  novel. 

tUlO.  Ti*is  llr^T  c,ues:;on  concerning  the  legitime  of  ascendants 
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has  been  followed  by  another,  which  has  divided  the  same  inter- 
Heten  into  two  parties.  It  is  in  the  case  of  a  testator,  who,  hav- 
mg  no  children,  leaves  behind  him  one  ascendant,  and  brothers  of 
he  whole  blood,  and  institutes  either  his  brothers  or  strangers  his 
leirs  or  executors,  leaving  to  the  ascendant  only  a  small  portion 
if  the  inheritance,  such  as  does  not  satisfy  him ;  whether,  in  this 
ase,  the  ascendant's  legitime  be  a  third  part  of  the  whole  estate, 
nr  only  a  third  of  the  portion  which  the  said  ascendant  would 
lave  had  if  there  had  been  no  testament,  the  brothers  concurring 
Hdth  him. 

3411.  Of  these  two  parties,  one  pretends  that  the  legitime  of 
MurentB  is  always  the  same,  namely,  a  third  part  of  the  estate :  and 
he  others  will  have  the  legitime  in  this  case  to  be  only  a  third  of 
he  share  that  the  ascendant  would  have  had,  if  there  had  been  no 
estament  So  that  if,  for  example,  there  were  two  brothers,  as 
he  ascendant's  portion,  if  there  were  no  testament,  would  be  a 
hird,  as  has  been  shown  in  its  place,*  his  legitime  ought  to  be  a 
third  of  that  third ;  and  this  is  their  reason,  which  has  given  rise 
to  this  question.  They  establish  for  a  principle  and  general  rule 
in  the  matter  of  the  legitime,  or  legal  portion,  that  every  legitime 
is  nothing  else  but  a  portion  of  that  share  of  the  inheritance  which 
would  have  accrued  to  him  who  demands  his  legitime,  in  case 
there  bad  been  no  testament  From  whence  they  infer,  that  when 
the  deceased  leaves  behind  him  brothers  by  the  same  father  and 
mother,  the  legitime  of  the  ascendant  is  diminished  according  to 
their  number ;  since,  when  there  is  no  testament,  the  hundred  and 
eighteenth  novel,  chap.  2,  calls  to  the  succession  the  brothers  of 
the  whole  blood,  together  with  the  ascendants,  by  equal  portions. 
Prom  whence  it  follows,  according  to  their  principle,  that  the 
legitime  of  an  ascendant,  when  the  deceased  leaves  behind  him 
brothers,  is  only  a  third  part  of  the  share  which  he  would  have  had 
in  conjunction  with  the  brothers,  if  the  deceased  had  died  intes- 
tate. So  that  if  there  were,  for  instance,  seven  brothers,  the  legi- 
time of  the  ascendant,  who  would  have  had,  if  there  had  been  no 
testament,  only  an  eighth  part  of  the  inheritance,  would  be  only  a 
four-and-twentieth  part.  And  to  this  reason  they  add,  that,  if  the 
legitime  of  the  ascendants  were  always  a  third  part  of  the  whole 
estate,  it  would  fall  out  that  their  legitime  might  be  much  greater 
than  the  portion  which  would  have  fallen  to  their  share  if  there 

the  aerenth  article  of  the  first  section  of  the  second  title  of  the  second  hook. 
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had  been  no  testament :  since,  in  this  very  case  of  the  seven 
brothers,  the  portion  that  would  fail  to  them,  in  case  there  were  no 
testament,  would  be  only  an  eighth  part,  and  yet,  nevertheless, 
their  legitime  would  be  a  third ;  which,  they  say,  would  be  a  great 
inconvenience. 

3412.  The  others,  on  the  contrary,  have  been  of  opinioD,  that  ^ 
the  legitime  of  ascendants,  in  all  cases  where  it  ought  to  taki^ 
place,  is  always  a  third  of  the  inheritance  to  be  divided  amoag  &l!l!^ 
the  ascendants,  as  that  of  the  children  is  always  either  a  third  c^^ 
a  half,  according  to  their  number,  to   be   shared  among  their::::^ 
Which  is  founded  on  the  remarks  that  hav^  been  just  now  mad«^^ 
and  on  this,  that  the  rule  of  the  ancient  Roman  law,  which  fix^^ 
the  legitime  at  a  fourth  part  of  the  portion  that  would  be  due  if 
there  were  no  testament,  has  been  altered  by  Justinian,  who  hms 
regulated  the  legitime,  not  at  a  portion  of  the  share  that  would  fiiZf 
to  them  if  there  were  no  testament,  but  at  a  certain  portion  of  tfce 
total  of  the  inheritance,  to  wit,  a  third,  or  a  moiety.     Thus,  tte 
legitime  is  independent  of  the  portion,  greater  or  less,  which  one 
might  have  in  case  there  were  no  testament     To  which  they  add, 
that,  the  brothers  having  no  legitime  reserved  to  them  by  law,  they 
cannot  come  in  for  any  share  of  the  legitime  of  the  asc^ndanti  to 
diminish  it. 

3413.  One  sees  that  these  difficulties  are  a  consequence  of  the 
law  of  Justinian,  which  has  called  the  brothers  of  the  w^hole  blood 
to  the  sueeeirsion  with  the  ascendants,  when  there  is  no  testament 
For  if  the  hrotliers  of  the  whole  blood  did  not  concur  in  the  suc- 
cession with  the  ascendants,  no  more  than  the  brothers  by  the 
mother's  side  only,  there  would  never  have  been  any  doubt  con- 
cerning the  manner  of  regiilating  this  legitime  of  the  ascendants. 
From  whence  it  seems  reasonable  to  conclude,  that  seeing  the 
whole  diliiculty  proceeds  barely  from  the  novelty  of  that  law 
which  diminishes  the  portion  of  ascendants  succeeding  to  one  who 
dies  intestate,  when  there  are  brotliers,  and  that  there  is  no  proof 
that  Justinian  intended  by  that  law  to  lessen  the  legitime  of 
ascendants,  nor  to  render  it  uncertain,  according  as  the  brothers 
should  be  in  a  greater  or  lesser  number,  those  of  the  second  party 
may  agree,  without  any  prejudice  to  their  cause,  that  the  legitime 
ought  to  be  a  portion  of  that  share  which  one  would  have  if  the 
deceased  had  died  intestate ;  adding  to  it  what  seems  to  be  agree- 
able to  reason  and  justice,  to  wit,  that  this  rule  ought  to  be  under- 
stood of  the  portion  which  he  who  demands  the  legitime  wooU 
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lave,  in  case  he  succeeded  alone  to  the  person  dying  intestate,  or 
liat  nobody  concnrred  in  the  succession  with  him,  except  persons 
x>  ^whom  a  legitdme  would  be  likewise  due.  For  in  this  sense  it 
arill  always  hold  true,  according  to  the  ancient  law,  that  the  legi- 
ime  will  be  a  portion  of  what  one  would  have  if  the  deceased  had 
lied  intestate,  as  may  be  seen  in  the  legitime  of  children  regulated 
yy  Justinian ;  since  it  is  certain  that  the  third  or  half  of  the  estate 
sirbich  be  gives  to  the  children  makes  a  third  or  half  of  the  succes- 
lioiii  which  they  would  have  entire  if  there  were  no  disposition 
that  curtailed  them  of  it 

3414.  The  other  difficulty  then  that  remains  is  to  know  whether 
Tastinian,  when  he  granted  the  favor  to  brothers  of  the  whole  blood 
to  call  them  to  the  succession  with  the  ascendants,  intended  there- 
by to  make  such  a  confusion  as  to  overturn  the  order  and  the  prin- 
ciples of  the  legitime,  or  legal  portions,  and  to  make  a  rule  which, 
without  being  anyways  explained,  should  have  this  effect,  that  a  tes- 
tator, leaving  behind  him  a  father  and  eleven  brothers,  might  give 
to  his  father  only  a  six-and-thirtieth  part  of  his  estate,  and  noth- 
ing at  all  to  his  brothers,  leaving  the  five-and -thirty  portions  to  a 
stranger.  Nothing  obliges  us  to  judge  that  Justinian's  law,  which 
calls  the  brothers  together  with  the  ascendants  to  the  inheritance 
of  their  brothers,  ought  to  make  such  a  change  in  the  legitime  of 
the  ascendants ;  but  this  law  is  limited  to  the  successions  of  those 
who  die  intestate.  And  although  it  may  happen  by  this  law,  that 
the  legitime  of  an  ascendant  may  be  much  greater  than  the  por- 
tion he  would  have  had  in  the  inheritance  if  the  deceased  had 
died  intestate,  yet  this  is  no  greater  inconvenience  than  that  which 
happens  with  respect  to  the  legitime  of  children,  that  when  they 
arc  only  four  in  number,  their  legitime,  which  ought  to  be  greater 
than  if  they  were  five  in  number,  is  nevertheless  smaller.  For  in 
this  case  every  one  of  the  four  children  has  only  a  fourth  part  of  a 
third,  which  is  only  a  twelfth  part ;  whereas  among  five  children, 
each  of  them  has  a  fifth  part  of  a  moiety,  which  makes  a  tenth 
part  of  the  whole.  These  kinds  of  consequences  are  natural  to  ar- 
bitrary laws,  as  has  been  observed  in  other  places,  and  are  not 
such  inconveniences  as  ought  to  make  any  change  in  them. 

3415.  It  seems  reasonable  to  conclude  from  all  these  reflections, 
ind  from  the  words  of  the  eighteenth  novel  quoted  upon  this  ar- 
ticle, that  Justinian  has  fixed  the  same  legitime  for  ascendants  as 
For  children,  when  they  have  a  third ;  and  that  this  legitime  of  the 
iscendants  is  always  the  same,  whether  there  be  brothers,  who 

VOL.  II.  40 
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concur  with  them  in  the  succession,  or  whether  there  be  none. 
And  this  rule  can  be  attended  with  no  inconvenience,  whatever 
case  may  happen.  For  if  we  suppose  that  a  son  institutes  his  fa- 
ther or  his  mother,  and  his  brothers  of  the  whole  blood,  his  heirs  or 
executors  by  equal  portions,  the  father  and  mother  could  not  oom- 
plain  of  a  testament  which  gives  them  all  they  would  have  had  by^ 
law,  had  there  been  no  testament.  But  if  this  son  had  institutec^ 
a  stranger  his  heir  or  executor,  together  with  his  father,  leaving  hi^ 

father  not  so  much  as  what  the  law  allots  him,  it  would  be  for  th 

interest  of  the  brothers  that  the  father  should  have  a  third  pai^* 
seeing  this  third  would  come  to  them  after  the  father's  deatJ% 
And,  in  fine,  if  the  brothers  were  instituted  with  the  &tber    ^ 
mother,  but  by  unequal  portions,  so  as  that  the  father  or  motl^ 
should  have  less  than  some  of  the  brothers,  it  would  not  be  jus^ 
nay,  it  would  be  a  hardship  in  the  brothers,  to  reduce  theb  fr 
ther  or  mother  to  a  third  part  of  the  portion  which  each  ot  tbeo 
would  have  if  there  were  no  testament. 


SECTION    III. 

out  of  what  goods  the  legitime  is  taken,  and  how  it  is 

regulated. 

Art.  L 
3416.  The  Leg^ifime  is  reg-nlated  according'  to  the  Value  of  the 
Goods.  —  Seeing  the  legitime  is  a  portion  of  the  inheritance,  it  is 
out  of  all  the  goods  in  gross  that  it  ought  to  be  taken,*  not  by  di- 
viding eaeh  land  or  tenement,  eaeh  riiiht,  or  other  goods,  separately 
hv  themselves,  in  order  to  i^ive  a  part  of  every  one  thereof  to  him 
to  whom  a  le^fitime  is  due ;  but  by  estimating:  the  whole  effeits 
belonuini:r  to  the  inheritanee,  and  so  to  mve  him  his  share  of  the 
said  etl'eets,  to  the  value  of  his  portion. 

XL 

^>U7.  The  Demand  of  the  Legitime  is  a  Demand  of  a  Partitwn. 
—  If  he  to  whom  a  legitime  is  due  insists  on  having  his  share  of 
the  inheritanot\  not  in  value,  but  in  hereditar\'  effects,  the  heir  or 
executor  cannot  refuse  it.     And  if  they  do  not  agree  among  thein- 

*  Tenia  proprue  sabstantije  pars.    Aoc.  18,  c  1. 
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lelves,  it  is  necessary  to  make  a  partition,  and  to  give  for  the  legi- 
ime  goods  of  the  inheritance  which  may  make  it  up.  For  the 
egitime  being  a  part  of  the  inheritance,  the  demand  of  a  legitime 
8  in  eflkct  a  demand  of  a  partition ;  ^  which  ought  to  be  made  ac- 
xjiding  to  the  rules  explained  in  their  place.® 

III. 

3418.  Goods  given  away  in  the  Testator's  Lifetime  are  subject  to 
Ike  Legitime,  —  Seeing  the  securing  of  a  legitime  to  the  persons  to 
BrhoiD  it  is  due  is  to  hinder  any  dispositions  that  might  diminish 
their  share  in  the  estate  of  him  who  ought  to  leave  this  legitime, 
it  most  be  taken,  not  only  out  of  the  goods  which  he  has  left  be- 
hind him,  but  also  out  of  the  goods  which  he  may  have  disposed 
of  by  donations  made  in  his  lifetime  to  his  children,  or  to  other 
persons,  or  by  marriage  portions  to  daughters ;  for  otherwise  these 
kinds  of  dispositions  might  quite  destroy  a  legitime.  Thus,  it  is 
taken  out  of  the  goods  alienated  in  this  manner,  as  well  as  out  of 
those  which  remain  in  the  inheritance.*^ 

IV. 

3419.  7%e  Children  who  are  Donees  may  abstain  from  the  In^ 
heriiance,  but  their  Donations  are  subject  to  the  Legitime.  —  If  the 
children  to  whom  the  parents  had  made  donations,  or  given  mar- 
riage portions,  to  the  prejudice  of  the  other  children,  should  pre- 
tend to  content  themselves  with  what  had  been  already  given 
them,  and  offer  to  renounce  their  share  in  the  inheritance ;  they 
might  very  well  abstain  from  taking  upon  them  the  quality  of  heirs, 
and  by  that  means  free  themselves  from  the  charges  of  the  succes- 
sion ;  but  their  donations  would  be  liable  to  be  diminished  in  order 
to  make  up  the  legitime  of  the  other  children.* 

V. 

3420.  Dotcries  and  Gifts  are  reckoned  as  a  Part  of  the  Legitime. 
—  All  the  kinds  of  goods  which  may  be  liable  to  be  brought  into 
hotch-pot  in  case  of  a  partition,  such  as  the  donations  mentioned 
in  the  foregoing  article,  and  those  which  may  have  been  made  to 
the  same  persons  who  demand  a  legitime,  enter  into  the  mass  of 

*  L,  36,  C.  de  inoff.  test.  '  See  the  title  of  PartttioM. 

'  L.  1,  C.  de  inoff*.  donat. ;  —  r.  tot.  h.  Ht.  et  l.  tm.  C.  de  inoff.  dot.  ;-~Nov.  92.    See  the 
foortfa  article  of  the  fourth  section  of  the  foregoing  title. 

•  Abv.92. 
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the  goods  from  whence  the  legitime  is  to  be  taken,  and  contribute 
towards  it     Thus,  when  the  legitime  is  due  to  him  who  on^  to 
bring  in  goods  to  the  mass  of  the  inh^tance  in  case  of  a  parti* 
tion,  he  ought  to  reckon  what  he  has  received  as  a  part  of  his  legi* 
time ;  and  what  may  be  wanting  to  make  it  up  is  either  taken  _ 
from  the  others,  or  out  of  the  bulk  of  the  inheritance.     And  if  h^ 
who  demands  the  legitime  has  received  nothing,  he  takes  it  out  o^^i^ 
the  whole  inheritance :  and  the  donees  who  have  received  to^^ 
much  ought  to  contribute  to  it  in  proportion.' 

VI 

3421.  Hke  Fruits  oftke  Legitime  are  due  from  the  Time  ike  Su4^ 
cession  is  open.  —  Seeing  the  legitime  is  due  at  the  moment  tha/ 
the  succession  is  open,  the  fruits  and  other  revenues  of  it  are  lik^ 
wise  due  from  the  said  moment;  and  the  testator  cannot  hinderd 
by  any  disposition.' 

VIL 

3422.  T%e  Legitime  cannot  be  subject  to  any  Chargej  Ddag^  or 
Condition.  —  K  the  testator  had  made  some  disposition  which  he 
intended  should  be  in  lieu  of  the  legitime  of  one  of  his  chikbfiii 
and  having  settled  it  either  at  a  certain  sum,  or  in  some  particiilat 
goods,  or  even  at  a  certain  portion  of  the  inheritance,  he  had  added 
thereto  some  condition,  or  some  delay  for  the  delivery  or  payment 
of  what  he  had  left,  or  some  other  charge ;  these  conditions,  these 
delays,  these  charges,  would  be  without  effect,  if  what  he  had 
given  did  not  exceed  the  value  of  the  legitime.     For  as  it  is  noth- 
ing else  but  a  certain  portion  of  the  inheritance  which  cannot  be 
diminished  by  tlie  testator,  he  can  neither  charge  it  with  any  bur- 
den, nor  retard  the  payment  or  delivery  of  a  thing  which  ought  Up 
^o  to  his  children  at  the  time  of  his  death,  and  that  w^ithout  any 
diniiniuion.** 

VIII. 

^vrJo.   The   LtiTitinit   of  CTiihiren  of  different  Marriages  is  not 
i!isfinirtii^<htiL  —  If  then?  are  rvvo  or  more  children  of  the  same 
lathor  or  mother  by  dilTerent  marriages,  their  legitimes  will  not  be 
distinguisht\l   by  the  dirt'erence  of  those  marriages;  but  all  the 

^  i.   i-^.  :%/  C.  .:V  jskv^.  ,v»f.     Sco  uie  ude  c/ tfce  CiMtrSncticn  of  Goods, 

<  v     :</    "< 
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ten  of  the  same  father,  or  of  the  same  mother,  although  by 
ent  maniages,  will  have  each  of  them  their  legitime,  accord- 
8  the  mimber  of  them  all  together  shall  demancL^ 


TITLE    IV. 

?  TEE  BISFOSmOKS  OF  THOSE  WHO  HAVE  MARHTET>  A 

SECOND  TIME. 

H*  Btert  body  is  sensible  of  two  truths  in  relation  to  second 
ages,  and  both  the  one  and  the  other  are  equally  agreeable 
igion  and  to  nature.  One  is,  that  second  marriages  are  not 
irfol ;  and  even  the  church  condemns  those  who  esteem  them 
^  And  the  other  is,  that  the  liberty  of  marrying  a  second 
howsoever  lawful  it  may  be  even  for  such  as  have  children 
former  marriage,  is  nevertheless  attended  with  some  mark  of 
ictioD,  by  which  the  laws  of  the  church  and  of  the  state  dis- 
ish  the  condition  of  those  who  marry  again  from  that  of  per- 
who  have  not  taken  the  same  liberty.  As  to  the  church,  the 
I  law  forbids  the  receiving  into  holy  orders  those  who  have 
twice  married.^  And  it  makes  likewise  some  other  distinc- 
of  second  marriages,  which  are  sufficiently  known,  and  which 
not  our  business  to  speak  of  here.  As  to  the  laws  of  the 
they  have  set  bounds  to  the  dispositions  which  persons  who, 
g  children,  do  marry  a  second  time,  may  make  of  their  es- 

J5.  The  motives  of  these  laws  of  the  church  and  of  the  state, 
lation  to  second  marriages,  are  different  according  to  their 
ent  views.  For  the  church  considers  in  them  a  kind  of  in- 
Dency,  which  it  tolerates,  but  which  makes  the  persons  ap- 
in  her  eyes  less  pure,  and  by  that  means  less  fit  to  exercise 
sacred  functions  of  which  the  holiest  persons  ought  to  ac- 
;  themselves  unworthy.  And  the  laws  of  the  state  consider 
cond  marriages  the  inconvenience  of  the  wrong  which  per- 
who  marry  again  do  to  their  children.     And  to  prevent  the 


9.fi,c.wk.  ■  31,  q.  1,  c.  11, 12, 13. 

Hm.  3, 2 ;  — dist.  26,  ei  tit.  dt  bigam.  non  cnUn. ;  — v.  Nov.  6,  c.  5. 
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dispositions  which  parents,  whose  affection  for  their  children  may 
be  alienated  by  a  second  marriage,  might  make  to  their  prejudice, 
the  laws  have  appropriated  to  the  children  the  goods  which  came 
from  their  fathers  or  mothers  to  the  survivor  of  the  two  who  mar* 
ries  again.  They  have  likewise  restrained  the  dispositions  which 
the  survivor  who  marries  again  might  make  of  his  or  her  own 
proper  goods  in  favor  of  the  second  husband,  if  it  is  the  mother,  or 
of  the  second  wife,  if  it  is  the  father  who  has  married  again.  Aod 
they  have  given  the  name  of  punishment  of  second  marriages  to 
that  which  they  have  ordained  on  this  subject  in  favor  of  the  dul* 
drcn  of  those  persons  who  marry  again.® 

3426.  It  is  these  rules  which  restrain  in  favor  of  the  children  tli» 
dispositions  of  fathers  and  mothers  who  marry  again,  that  we  wt» 
to  treat  of  under  this  title,  and  which  our  usage  has  taken  fion^ 
the  Roman  law.  For  even  that  ordinance  which  is  called  tb^ 
edict  of  second  marriages,  made  by  Frauds  IL  in  the  year  ISSQ^ 
hath  been  taken  from  thence,  as  we  shall  observe  on  the  artidei  df 
this  title  which  have  relation  to  those  of  the  said  ordinance. 

3427.  By  second  marriages,  whether  it  be  that  of  the  busbaiidi 
or  of  the  wife,  is  understood  every  marriage  which  is  not  the  fintS 
and  whatever  number  of  marriages  there  may  have  been,  they 
all  comprehended  under  this  name  of  second  marriages,  with 
spect  to  that  party  of  the  married  couple  who  had  been  manieA. 
before.  For  as  to  the  other  party  who  had  never  been  married 
before,  it  cannot  be  said  to  be  a  second  marriage. 

3428.  It  may  be  remarked  here,  that  besides  the  punishments  of 
second  marriages  which  relate  to  the  dispositions  of  goods,  there? 
were  otliors  in  the  Roman  law  against  the  intemperance  of  women  • 
Thus,  those  who    married   again  within  the   year  of  mourning 
were  noted  with  infamy.'*     And  there  were  several  other  punishi- 
ments  ordained  against  them.®      Thus,  she  who  abandoned  her- 
self to  a  slave  became  slave  to  the  master  of  him  to  whom  she 
prostituteil  herself,  if  she  persevered  in  that  amour  after  a  denun- 
ciation made  by  the  master  of  the  said  slave  ;  which  was  abolisht'J 
bv  Justinian/     Thus,   Constantine  declared  the  crime  of  those 
women  who  prostituted  themselves  to  their  own  slaves,  even  ifl 
private,  to  be  capital.^ 

Iv4*29.  Of  these  several  sorts  of  punishments,  there  is  only  that 


'  .V'."   i. .-.  2.  4  1  :  —  -V'-'  *^-  <•-  SvT 

'  />.  ;  1.  — ;.  i,  r,Mi. :  —  :.  \2,  C  df  aJxin.  tui. 

^  L.  w,.  C.  di  writVcr.  ipkt  «■  fvx*pr.  scrr  jvoix. 


^  L.  \,  C  df  .vr.  r.up. 

^  L.  UM.  C  dt  scnai.  Claud.ul 
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ich  relates  to  the  second  marriage  of  a  widow  within  her  year 
moiiming  that  has  been  received  into  use  with  us ;  but  even 
B  punishment  has  been  abolished,  and  we  observe  the  canon 
7,  which  has  rejected  it^  For  although  the  incontinency  of  a 
iman  who  marries  again  within  her  year  of  mourning  gives  her 
^Hy  a  bad  reputation,  and  great  inconveniences  may  follow 
100,  it,  because  of  the  doubt  that  may  arise  which  of  the  two 
Abands  should  be  reckoned  father  of  a  child  who  should  be  bom, 
'  example,  seven  or  eight  months  after  the  marriage  of  a  widow, 
!iich  she  had  contracted  within  two  months  after  the  death  of 
V  first  husband ;  yet  the  church  tolerating  these  sorts  of  mar- 
igfB  to  avoid  a  greater  evil,  it  absolves  from  the  legal  infamy  the 
idowB  who  marry  again  before  the  said  term.  And  as  for  the 
lier  punishments  which  do  not  suit  with  our  policy,  which  does 
t  admit  of  slaves,  those  laws  have  served  as  a  pattern  with  us 
tlie  regulation  which  was  made  by  one  of  the  articles  of  the 
tea  of  Blois,  by  which  it  was  ordained  that  widows  who  married 
foolishly  to  persons  thai  were  unworthy  should  not  have 

to  make  any  dispositions  in  favor  of  such  husbands,  and 
t  tiiey  should  be  even  interdicted  the  free  administration  of  their 
Ues} 

•490.  As  to  the  subject-matter  of  this  title,  it  is  necessary  to 
^tngoish  two  sorts  of  rules  which  have  been  made  concerning 
Dnd  marriages,  in  order  to  preserve  the  rights  of  the  children 

father  or  mother  contract  a  second  marriage.  One  is  of 
roles  which  secure  to  the  children  the  goods  which  their 
her  or  mother,  who  marries  again,  inherited  from  the  father  or 
kther  of  these  children  who  died  first  And  the  other  is  of  such 
es  as  relate  in  general  to  all  the  other  goods  of  the  person  who 
B  contracted  a  second  marriage.  And  these  two  sorts  of  rules 
ill  be  the  subject-matter  of  two  sections,  which  shall  be  preceded 
a  first  section,  wherein  it  is  necessary  to  distinguish  the  several 
rts  of  goods  which  a  person  who  marries  again  may  be  pos« 
isedofl 

^  C  pemtU.  ft  «2t.  «k  «Bc.  nup,  '  Ordinance  of  DhU,  article  182. 
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SECTION    I. 

op  the  several  sorts   of   goods  which  persons  contractm 
a  second  marriage  mat  be  possessed  of. 

Art.  L 

3431.  Three  Sorts  of  Ooods  belonging'  to  the  Persons  who  marf 
a  Second  Time.  —  We  must  distinguish  three  sorts  of  goods  whidR 
a  person  who  contracts  a  second  marriage,  having  children  by  lu 
former,  may  be  possessed  of:  those  which  came  to  the  wife  boom, 
her  first  husband,  if  it  is  the  wife,  or  from  the  first  wife,  if  it  is 
the  husband ;  those  which  come  to  the  husband  or  wife  from 
one  of  their  common  children ;  and  those  which  they  may  kv 
acquired  some  other  way.* 

IL 

3432.  Two  Sorts  of  Goods  which  the  Husband  or  Wife  ma§ 
from  one  another.  —  A  wife  may  have  from  her  first  husband^  or 
man  from  his  first  wife,  goods  of  two  sorts ;  that  which  any  one 
them  may  have  acquired  by  their  contract  of  marriage,  and  tktt-'i 
which  the  party  who  dies  first  may  have  left  to  the  survivor  by  ^ 
testament  or  other  disposition.^ 

III. 

3433.  Goods  which  the  Husband  acquires  from  the  IVife,  or  ih^ 
Wife  from  the  Husband^  by  their  Marriage.  —  We  must  reckon 
among  the  goods  which  the  husband  acquires  from  the  wife,  ot 
the  wife  from  the  husband,  by  their  contract  of  marriage,  ail  and 
every  thing  that  is  stipulated  by  the  contract  itself,  or  given  by  the 
law  or  by  custom  without  stipulation,  in  favor  of  one  party,  oat 
of  the  goods  of  the  other,  whether  the  said  goods,  stipulated  or  not, 
have  any  peculiar  name,  such  as  that  of  nuptial  gains,  dower,  aug- 
mentation of  dowry,  or  any  other  such  like  name,  or  that  it  be 
some  other  right  which  has  no  particular  name.** 

*  There  can  be  no  goods  which  are  not  comprehended  in  this  division. 

*»  These  two  kinds  comprehend  all.  See  the  first,  second,  and  following  artidei  rf 
the  second  section.  The  second  part  of  this  article  ii  to  be  nndenlood  of  diipyiil^ 
which  are  allowed  between  husband  and  wife.  For  there  are  ciistoins  whidi  pralnUt^^ 
forcntly  these  dispositions^  as  has  been  obeenredin  t^  preamible  of  the  eeoood 
Ueirs  and  Executors  in  generaL 

*"  See  the  first  and  foUowi 
articles. 


^■--- 
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IV. 

}434.  Oooda  which  came  to  the  Father  or  to  the  l&therfrom  their 
iidren.  —  The  goods  which  may  come  to  the  father  or  to  the 
ither  from  some  of  their  common  children  consist  either  in  the 
ifruct  they  may  have  of  the  goods  of  their  children,  or  in  the 
ipeity  of  what  may  fall  to  them  of  their  sncceasion,  whether  by 
tunent,  or  when  they  die  intestate.' 

V. 
M35.  Ooods  of  the  Father  or  Mother  coming  by  other  Titles.— 
1  die  other  goods  which  fathers  and  mothers  who  many  a 
Mftd  time  may  have,  are  those  which  they  have  bad  either  of 
eii  own  patrimony,  or  have  acquired  by  their  industry,  or  by 
ber  titles  besides  those  which  have  been  just  now  specified.* 

VL 
Sia&  TTteie  teverat  Sorts  of  Goods  have  their  different  Rules. — 
ku  been  necessary  to  distinguish  these  different  kinds  of  goods. 
« there  is  none  of  them  but  what  is  the  aobject-matter  of  some 
e  of  the  rules  which  follow.' 


SECTION    II. 

£  iiohts  which  chilvren  hate  to  the  goods  which  theib 
■ather  or  mother  who  marries  a  second  time  had  acquired 
'rom  the  party  who  died  first. 

Art.  L 
U37.  Tlte  Children  have  a  Right  to  the  Goods  which  came  from 
ir  Fiitker  or  S^her  to  the  Person  who  marries  again.  —  When 
oan  who  survives  hia  wife,  oi  a  wife  who  survives  her  husband, 
atmeto  a  second  marriage,  having  children  by  the  former,  all  the 
1Mb  which  came  to  them  from  the  party  deceased,  whether  on 
■  •one  of  gains  acquired  by  their  contract  of  marriage,  or  by 
podtioDB,  whether  the  ^larae  are  to  have  their  effect  in  the  life- 
it  of  Ihe  giver,  or  after  his  death,  or  is  any  other  manner  what- 

Sm  *•  flnc  and  ■emnd  ■crlioai.  In  dlot  MniM-  Htficn  mcatd,  he. 

tm,  WiMds  thn*  loiu  of  ^tjit,  tba  tli      Mcdon. 

Ws  BWC  vamput  the  inirlu  or  Ab  nctioii  with  tboM  of  tfa*  two  tbDowtng  no- 
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soever,  are  appropriated  to  the  common  children  from  the  momeDt 
of  the  second  marriage,^  as  shall  be  explained  by  the  roles  which 
follow. 

IL 

3438.  The  Children  acquire  the  Property  of  the  said  Ooodt  bgie 
Second  Marriage  of  their  Father  or  Mother. — Of  all  the  sorts  of 
goods  mentioned  in  the  preceding  article,  the  property  thereof  i6- 
crues  to  the  children  from  the  moment  of  the  second  marriage  oT 
the  father  or  mother :  and  the  person  who  marries  a  second  time 
has  only  the  usufruct  of  these  sorts  of  goods  during  life,  and  cuh-* 
not  make  any  alienation,  engagement,  donation,  or  other  diBp» 
sition  of  them.^ 

IIL 

3439.  And  the  Chads  belong  to  them  by  equal  Portions. — Thi^si 
property  accrues  to  the  said  children  by  equal  portions.     And 
father  or  mother  who  marries  again  has  not  the  liberty  to  cl 
among  the  children,  in  order  to  prefer  or  benefit  some  of 
before  the  others,  neither  in  the  total  of  these  sorts  of  goods, 
in  a  part  of  them.     For  the  second  marriage  is  equally  prejndiciml 
to  them  all,  and  they  are  all  of  them  equally  concerned  and  im" 
terested  therein.* 


■  Sec  the  following  articles,  and  the  texts  cited  on  them. 

^  Ftcminae  quaj  susccptis  ex  priore  matrimonio  filiis,  ad  secandaa  (post  tempos  lacttn 
statutum)  transicrint  nuptias :  quidquid  ex  facultatibas  prioram  maritorum  sponsaliato 
jure,  quidquid  etiam  nuptiarum  solennitate  pcrcepcrint,  aut  quidquid  mortis  causa  don*' 
tionibus  factis,  aut  testamcnto  jure  dirccto,  aut  fideicommissi,  vol  lepati  titulo,  vel  cnja«>li' 
bet  muniticae  liberalitatis  praimio  ex  bonis  (ut  dictum  est)  priorura  maritorum  fuerinJ 
adsecutic :  id  totum,  ita  ut  pcrcepcrint,  integrum  ad  fiiios,  quos  ex  praecedcnte  conjajri'' 
habucrint,  transmittant.  L.  3,  C.  de.  sec.  nupt.  Habcant  potestatcm  posi^idendi  taniam 
atque  frucndi  in  diem  \'itae,  non  etiam  alienandi  facultate  concessa.  D.l.S]  —  Aou.  2,  c.  2 ; 
—  Nw.  22,  c.  23  rf  24 ;  —  /.  ult.  C.  de  bon.  mat. 

Generaliter  censemus,  quocunque  casu  constitutiones  ante  banc  legem  moliercm  liberie 
communibus,  morte  mariti  matrimonio  dissoluto,  quae  de  bonis  mariti  ad  cam  derolota 
sunt,  servarc  sanxcrunt :  iisdcm  casibus  maritum  quoque  qute  de  bonis  mulioris  a«l  enm 
devoluta  sunt  morte  mulieris  matrimonio  dissoluto,  communibus  liberis  fiervarc.    L.5,C. 
de  sen.  nupt. 

It  is  from  these  laws  that  the  second  head  of  the  edict  of  July,  1560,  has  been  taken, 
which  prohibits  widows  who  marry  a  second  time  from  giving  to  their  new  hn>haDdi 
any  share  of  the  goods  which  they  had  by  the  gift  and  liberality  of  their  deceased  ho5- 
bands ;  and  directs  that  the  said  goods  may  Imj  preserved  to  their  common  children ;  «n<l 
ordains  the  same  thing  with  respect  to  husbands,  as  to  the  goods  which  came  to  them  ^7 
their  wives. 

*=  Nov.  22,  c.  25. 
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IV. 
3440.  We  do  not  distinguish  the  Origin  of  the  Goods  in  which 
r  Hiuband  or  Wife  has  Gain.  —  Whether  the  wife's  marriage 
rtion  was  of  her  own  proper  goods,  or  whether  it  came  from 
cue  other  hand,  and,  in  consideration  of  her  marriage,  her 
Jicr,  or  some  other  persons,  had  given  it  to  her ;  sdl  the  gains 
<1  advantages  which  may  accrue  to  the  husband  out  of  these 
rts  of  goods  are  considered  as  come  from  the  goods  of  the  wife, 
d  are  subject  to  the  rules  which  have  been  just  now  explained. 
ad  likewise  the  gains  and  advantages  which  the  wife  may  have 
it  of  the  goods  of  the  husband,  whatever  way  he  came  by  them, 
B  ooQsidered  as  goods  come  from  the  husband,  and  are  subject  to 
e  same  rules.^ 

V. 

344L  These  Gains  accrue  to  the  OiUdren^  aithough  they  be  not 
eirs  eiiher  to  the  Father  or  Mother.  —  Seeing  the  right  of  the  chil- 
ta  to  these  sorts  of  goods  which  have  been  just  now  mentioned 
the  preceding  articles  accrues  to  them  by  the  bare  effect  of  the 
QOiid  marriage  of  the  father  or  mother,  as  has  been  said  in  the 
^ond  article ;  these  goods  do  belong  to  them,  although  they  be 
t  heirs  either  to  their  father  or  their  mother.  And  the  children 
o  are  their  heirs  will  not  exclude  those  who  shsdl  have  re- 
iticed  the  inheritance.  But  if  any  one  of  the  said  children, 
ether  he  be  heir  or  not,  either  to  the  father  or  to  the  mother, 
'ing  once  acquired  his  right,  happens  to  die,  leaving  children  be- 
d  him,  he  may  dispose  of  these  gains  sunong  them  unequally, 
Ae  same  manner  as  he  may  of  his  other  goods.* 

VL 

t442.  When  the  Children  die  Intestate^  the  Father  or  Mother  who 
irries  a  Second  Time  has  no  Share  in  the  Goods  which  the  said 
iUbren  inherited  from  their  Deceased  Father  or  Mother.  —  If 
5  of  the  children  whose  mother  had  married  a  second  time 
mid  happen  to  die,  leaving  behind  him  his  said  mother  and 
Hhers,  he  would  have  the  liberty  to  dispose  in  favor  of  his 
>tber  of  all  his  several  sorts  of  goods,  and  even  of  those  goods 
his  father's  which  had  come  to  him  by  the  effect  of  the  rules 

Abv.  SS,  c.  23,  inf. 

Ham.  SS,  c  86,  ^  1 ;  —  /.  7,  C.  de  tee.  nupi. ;  —  d.  I.  7,  «•/ 
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which  have  been  just  now  explained ;  and  his  brothers  would  have 
no  right  to  claim  either  the  usofiruct  or  property  of  the  things  left 
to  their  mother  by  such  disposition/  But  if  the  son  had  died 
without  disposing  of  his  part  of  the  goods  which  he  had  from  his 
father,  the  mother  would  have  no  right  of  property  in  them,tbe 
same  remaining  to  the  other  children,  whether  it  be  that  she  manied 
again  the  second  time  before  the  death  of  her  8<m,  or  only  after^ 
For  seeing  the  goods  which  are  appropriated  to  the  children  by 
the  second  marriage  of  their  mother  do  belong  to  them  all  equsUy, 
by  the  title  which  is  common  to  them,  they  have  among  them  the 
right  of  accretion  therein.  But  as  for  the  nsoiruct  of  that  share  of 
the  father's  goods  which  belonged  to  the  deceased  son,  and  for  ill 
the  other  goods  which  he  may  have  had  any  other  way  than  by 
his  father,  or  that  he  might  have  acquired  by  his  own  industry,  or 
by  succession,  or  otherwise,  the  mother  would  succeed  to  them, 
either  as  to  the  property  or  usufruct  thereof,  according  to  the  ndes 
which  have  been  explained  in  their  place.^ 

Remarks  on  the  Preceding  Article. 

3443.  We  have  restrained  the  rule  explained  in  this  artkie  to 
the  mother  only,  without  extending  it  to  the  father,  because  the 
novel  of  Justinian  from  whence  the  rule  has  been  taken  is  limited 
to  the  mother ;  but  it  would  seem  that  their  condition  ought  to  be 

equal.     And  seeing  the  rules  explained  in  the  preceding  articles, 
which  by  the  former  laws  related  only  to  mothers,  have  been  ex- 
tended to  fathers  by  subsequent  laws,  as  appears  by  the  last  text 
cited  on  the  second  article,  and  that  Justinian  has,  in  other  places, 
made  this  general  remark,  that  all   the  punishments  of  second 
marriages  are  common  to  the  husband  and  the  wife ;  it  seems  that 
we  may  justly  conclude  from  this  principle,  that  this  rule,  as  well 
as  the  others,  ought  to  regard  the  men  as  much   as  the  women. 
Contra  binubos  pcencB  communes  et  viri  sunt  et  mulieris.     Nov.  2,  cap. 
2,  in  fin.     Communis  mulieris  et  viri  mulcta.    Nov.  22,  cap.  23.   To 
which  we  may  add  the  example  of  another  law  of  the  same  em- 
peror, who,  having  enacted  much  severer  punishments  against  the 
women,  when  they  separated  from  their  husbands  without  just 
cause,  than  against  the  men  for  the  same  case,  did  afterwards 
make  those  punishments  equal,  and  that  for  this  reason,  that  in  a 

^  Nov.  22,  c.  46,  §  1,  inf.  S  D.  c.  46,  §  2. 

**  Sec  the  remark  on  the  succession  of  mothers  at  the  end  of  the  preamble  to  the  title, 
In  what  Manner  Fathers  succeed,  and  the  fourth  article  of  the  first  section  of  the  same  title- 
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offence  their  punishment  ought  to  be  the  same:  it  delicto 
iBqualij  similes  eis  imminere  panuis  justum  esse  putamus.  Nov. 
1S7,  cap.  4.  Thus,  the  spirit  of  all  these  roles  seems  to  require 
that  there  should  be  an  equality  between  the  man  and  the  wife  for 
mU  the  consequences  of  second  marriages. 


SECTION    III. 

op  the  dispositions  which  persons  who  have  married  twice 

mat  make  of  their  own  proper  goods. 

Art.  L 

3444.  The  Person  who  marries  twice  cannot  give  more  to  the 
Second  Husband  or  Wife  than  what  is  equal  to  the  Share  of  such  of 
kis  or  her  Children  as  has  the  least  Share.  —  Although  the  father 
or  mother  who  has  married  a  second  time  retain  the  property  of 
all  the  goods,  excepting  what  is  appropriated  to  the  children  of 
the  first  marriage,  pursuant  to  the  rules  explained  in  the  preced- 
ing section ;  and  nothing  hinders  them  from  alienating  the  said 
goods,  and  even  giving  them  to  other  persons,  provided  they  do 
not  thereby  encroach  on  the  legitime,  or  portion  reserved  by  law 
to  the  children ;  yet  this  liberty  is  bounded  by  one  of  the  punish- 
ments of  second  marriages.  For  it  is  not  allowed  to  the  wife 
who,  having  children  by  a  former  marriage,  has  married  a  second 
tiine,  to  dispose  of  any  sort  of  her  goods  in  favor  of  the  second 
husband,  nor  to  the  husband  to  dispose  in  favor  of  the  second  wife, 
whether  it  be  by  their  second  contract  of  marriage,  under  the  title 
of  nuptial  gains,  dower,  or  other  disposition  whatsoever,  whether 
the  same  be  to  take  effect  in  the  lifetime  or  after  the  death  of 
the  giver,  unless  they  reserve  to  every  one  of  the  children  as 
much  as  is  given  away  ;  and  the  gift  will  be  limited  to  the  portion 
which  the  person  who  has  married  the  second  time  shall  have  left 
to  the  child  to  whom  he  or  she  has  left  the  least  share.* 

*  Non  liceat  plus  novcrcxo  vcl  vitrico  tcstamcnto  relinqaere  vcl  donarc,  sea  dotis  vcl 
aate  noptias  donationis  titulo  conferrc,  qaam  filius  vcl  filia  habct  cui  minor  portio  ultima 
mlontatfl  derelicta  rel  data  fherit-    L.  6,  C.  de  tee,  nupi. 

It  if  from  thu  law  that  the  first  head  of  the  edict  of  Jaly,  1560,  is  taken,  which  prohib- 
iti  women  who  have  married  twice  from  ^ving  any  part  of  their  goods  or  movables  of 
the  estates  which  they  themselves  have  purchased,  or  which  have  come  to  them  hy  do- 
•eent  from  tlieir  ancestors,  to  their  new  liusluinds,  to  the  father,  mother,  or  children  of 
tbeir  Mid  hatbands,  or  other  person  who  may  be  presumed  to  bo  in  trust  for  them,  more 

VOL.  II.  41 
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IL 

3445.  Neither  directly  nor  indirectly  by  the  Interposition  of  oUnr 
Persons.  —  If,  to  elude  the  rule  explained  in  the  foregoing  article, 
the  person  who  has  married  a  second  time  had  made  some  dispo- 
sition in  favor  of  persons  interposed,  in  order  to  transmit  by  them 
to  the  second  husband,  or  to  the  second  wife  more  than  what  had 
been  left  to  any  child  of  the  first  marriage  who  had  the  least  share; 
the  said  disposition  would  be  reduced  in  the  same  manner  as  if  it 
had  been  made  in  express  terms  to  the  second  husband,  or  to  the 
second  wife,** 

m. 

3446.  T%e  Computation  of  the  Goods  is  made  according'  as  they 
are  found  at  the  Time  of  the  Death. —  We  must  understand  what 
is  said  in  the  first  article,  concerning  the  reduction  of  what  is  left 
to  the  second  husband  or  wife  to  the  portion  of  the  child  of  the 
first  marriage  who  has  the  least,  not  of  the  pcnrtion  of  the  goods 
which  the  father  or  mother  who  makes  the  disposition  may  have 
at  the  time  of  making  the  said  disposition  that  is  liable  to  be  re- 
duced, but  of  the  portion  of  the  goods  which  they  shall  be  found 
to  have  at  the  time  of  their  death.  For  the  goods  may  be  either 
augmented  by  acquisitions,  or  diminished  by  alienations  and  losses. 
And  it  is  onlv  at  the  time  of  the  death  of  the  father  or  mother 
that  it  can  be  known  what  portions  the  children  will  have  in  their 
goixis,  so  that  the  gilt  to  the  second  husband  or  wife  may  be  com- 
paretl  with  the  portion  of  the  child  who  shall  have  the  least,  and 
be  made  equal  to  it,^ 

IV. 


iv447.    MliiU  is  rut  o^  from  the  Girl  belone'S  in  common  to  the 
Chihiren  of  th'T  First  Miirrir^f.  —  This  diminution  of  the  gift  made 
to  the  stvonJ  husband  or  wile  doi*s  not  accrue  to  that  child  who 
has  the  least  shan*  in  the  parent's  estate;  but  it  goes  to  all  the 
childrtMi  toc^^ther  by  t\|ual  jx^rtions.     For  it  is  in  favor  of  them  aJJ 
that  the  ilimiiuition  is  ordaine^.!.^ 

rV.m  ^nhdi:  :hov  V-»v^  iKn'-  :»>  such  c£  ih^ir  chTidpen  to  whom  they  hare  giren  the  1««* 

*"  i    f.  v'  .:V  s*rv  %%j:X  :  —  .Vc  2i,  *  iT.     Tbis  b  so  re-iTaiaicd  by  the  edict  of  Jalf- 
l>tH\  vv:*..\r.r.r4:  5*f\v-i  SArrljL;*^.  **  1*5  St>ra  n;m*rkt\i  oo  the  fore^ing  article. 

J^     V-.    n'-*     ^...     >>* 


TIT.  IV.  BEO.  in.]   TBSTAlfENTS  AFTER  SECOND  MARRIAGES.  488 

V. 

3448.  The  Children  of  divers  Marriages  take  each  of  them  the 
Goods  which  their  Parents  had  by  the  Marriage  of  which  they  are 
descended  —  When  there  are  children  of  divers  marriages  who 
oome  to  share  the  goods  of  their  father  or  mother,  those  of  each 
inairiage  take  out  of  the  mass  of  the  inheritance  that  which  came 
by  the  marriage  of  which  they  are  descended  to  their  father  or 
mother  whose  succession  they  divide.  And  although  the  second 
marriage  have  not  been  followed  by  a  third,  yet  the  children  of 
thifl  second  marriage  have  the  same  right,  and  the  same  approba- 
tion of  what  ought  to  come  to  them,  as  those  of  the  first  marriage 
have  in  the  goods  that  belong  to  them.*  But  the  other  goods, 
which  are  the  proper  goods  of  the  father  or  mother  who  leave 
diildren  of  different  marriages,  are  divided  among  all  the  children 
by  equal  portions,  unless  there  be  some  disposition  that  distin- 
guishes them  which  cannot  be  set  aside  as  being  undutiful,  and 
which  does  not  encroach  on  the  right  of  their  legitimes  or  legal 
portioDs.' 

VL 

3449.  The  Usufruct  left  to  the  Surmvor  is  not  lost  by  the  Second 
Marriage^  unless  it  was  left  on  thai  Condition,  —  If  the  surviving 
father  or  mother  had  had  a  usufruct  which  the  deceased  husband 
or  wife  had  left  by  any  disposition  whatsoever,  such  usufructuary 
would  keep  it,  although  he  or  she  married  a  second  time,  unless  it 
had  been  left  on  condition  that  the  right  to  it  should  cesise  upon 
marrying  again.^  And  the  father  who  marries  again  retains  with 
much  more  reason  the  usufruct  which  he  had  of  the  goods  of  his 
children,  and  even  of  those  goods  which  the  said  children  had  of 
their  mother.^ 

•  Nov.  22,  c.  29  J — /.  4,  inf.  C.  de  sec.  nupt. 

'  L.  4,  D.  ad  senat.  TertuU.  et  Orphit.  ;—d.  I.  4,  C.  de  sec.  nupt. 

I  Nov.  22,  c.  32. 

^  L.  uU.  C.  de  bon.  mat. 
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OF  LEGACIES,  AND  OTHER  DISPOSITIONS  MADE 
IN   VIEW    OF  DEATtt 


L 


3450.  Lkgacies,  and  the  other  dispositions  made  in  riew  of 
death,  which  are  to  be  treated  of  in  this  book,  are  diatdngnishrd 
from  testaments,  which  have  been  discoursed  of  in  the  preiwding 
book,  in  this,  that  it  is  essential  to  a  testament  that  it  contain  an 
institution  of  an  heir  or  executor,  which  is  a  general  disposition  of 
all  the  testator's  goods,  although  there  were  nothing  e]»e  in  the 
testament  besides  this  bare  institution,  seeing  the  heir  or  execntor 
VB  tmiversal  successor;  whereas  these  other  dispositions  are  only 
particular  dispositions  of  certain  things.  And  it  is  for  this  reason 
that,  although  one  may  make  these  sorts  of  dispositions  in  a  te«- 
tamcrit,  ns  om>  may  make  a  tostampnt  without  any  other  disposi- 
tion besides  the  bare  institntion  of  an  heir  or  executor,  and  one 
may  give  legacies  and  make  other  dispositions  in  view  of  deatk 
by  other  acts  than  a  testament,  it  has  been  necessary  to  distin- 
goisb  these  two  matters,  and  to  gi^  to  every  one  its  separate 
rank. 


TITLE  I. 

OP  CODICILS,  AKD  OF  DONATIOSS  IN  PBOSPECT  OF  DEATH 

3451.  Codicils  are  dispositions  made  in  view  of  death,  iriiicb 
are  distinguished  fixira  testaments  by  two  characters.  One  is  tbit 
of  their  formalities,  which  are  fewer  than  those  of  testaments ;  and 
the  other  is  that  of  their  use,  which  is  limited  to  l^acies  and  fido* 
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ciary  bequests,  whereas  a  testament  ought  necessarily  to  contain 
an  institution  of  an  heir  or  executor.  Thus,  all  dispositions  made 
in  view  of  death,  in  which  there  is  no  heir  or  executor  named,  will 
only  have  the  nature  of  codicils,  or  donations  in  prospect  of  death, 
and  not  of  a  testament,  even  although  they  should  have  all  the 
formalities  required  to  a  testament;  which  must  not  be  under- 
stood in  the  sense  of  the  Roman  law,  and  of  the  provinces  where 
the  same  is  observed.  For  in  the  customs,  as  they  admit  of  no 
testamentary  heir,  the  distinction  between  testaments  and  codicils 
is  there  altogether  useless ;  and  they  give  there  the  name  of  testa- 
ments to  all  dispositions  made  in  prospect  of  death. 

3452.  We  shall  not  repeat  here,  touching  the  difference  between 
the  use  of  testaments  and  that  of  codicils,  what  has  been  said 
thaeof  in  the  fourth  section  of  TeslametUs,  where  the  matter  of  the 
oodicillary  clause,  which  is  often  inserted  in  testaments,  hath  beA, 
handled.  The  reader  will  be  pleased  in  reading  tbis  title  to  con- 
auk  that  section  of  the  codicillary  clause,  where  we  have  been 
obliged,  in  order  to  explain  the  effect  of  the  said  clause  in  testa- 
mfints,  to  explain  some  rules  which  relate  to  the  use  of  codicils ; 
and  he  will  find  there  at  the  same  time  the  rules  of  the  Roman 
law  concerning  this  matter,  which  he  might  expect  to  meet  with 
here.  We  say  nothing  here  of  donations  made  in  prospect  of 
death,  which  shall  be  the  subject-matter  of  the  third  section. 


SECTION   I. 

OP   THE    NATURB   AND   USE   OF   CODICILS,  AND  OF   THEIR   FORM. 

Article  I. 

3453.  Definition  of  a  CodiciL  —  A  codicil  is  an  act  which  con- 
tains dispositions  in  prospect  of  death,  without  the  institution  of 
an  heir  or  executor.* 

IL 

3454.  To  make  a  Codicil^  one  must  have  Power  to  make  a  Testa- 
menL  —  Although  the  codicil  do  not  contain  the  institution  of  an 
executor,  as  a  testament,  yet  nobody  can  make  a  codicil  if  he  has 
not  a  right  to  make  a  testament.     For  the  liberty  of  disposing  of 


■  i  2,  Intt.  (U  codic.;  —  L  3,  C  eod. 


pftrt  of  one's  goods  supposes  the  same  qiiftlitina  <u  thoAe  that 
•cessary  for  disposing  of  the  whole.''  Thus,  they  who  am  i 
jbUc  of  making  a.  testament  cannot  inake  a  codiciL* 

IIL 
34t>5.  One  may  make  a  Codicil  either  wUh  a  Testatitent  or  vitJi^ 
out  a  Testeiment.  —  As  it  is  free  for  every  one  who  has  power  tt> 
make  a  testament  cither  to  muke  a  testament  or  a  codicil,  one  mtjr 
equally  make  either  the  one  without  the  other,  or  both  togedwr,' 
whether  in  this  lost  case  the  testament  precedv  or  follow  the  codi- 
dl,  or  both  the  one  and  the  other  bo  made  at  the  same  time;  uiil 
wbethnr  also  t\w  testament  confirm  the  codieil  that  is  uinvdy 
made  or  to  be  made,*  or  that  it  make  no  mention  of  it  at  all,  pro- 
vided only  Ihut  the  testament  which  is  made  after  the  codidl  do 
i?bt  aimul  it/  And  the  liberty  of  all  these  diRcrent  mannen  cT 
dlKiMiMng  is  the  effect  of  that  which  eii-ery  one  has,  who  has  a  ligta. 
to  make  a  will,  to  dispone  either  of  alt  his  effects  by  a  tcftament. 
naming  an  heir  or  e\ecator,  or  only  of  a  part  of  thetn  by  legncMS^ 
and  other  paiticulnr  dispositions  in  a  codicil,  if  be  inti-nde  In  haier 
no  other  hciis  besides  those  of  faia  blood.  .\nd  one  may  likcwie^ 
make  sevemi  codicils,  either  at  the  some  timi:  or  at  diflieRnt  tianta^ 

IV. 
3456.  Ow  mojf  mudu  several  Oadicils,  tekich  mat/  gabnst  all  to— 
^lAer.  —  Besides  the  difierence  between  a  testament  and  a  ctftdiciL-v 
which  re^ult^  from  the  roles  explained  in  the  6nt  article,  it  i»  ne- 
cessary to  reut^k  a  second  ditTerence.  which  is  a  oott^ninenoe  laf 
the  former,  thai,  seeing  the  testament  contains  a  uuivrrMil  diapo^-" 
tion  of  llie  totaliiy  of  the  testator"*  £o«>ds.  there  oauiioi   bt'  !>i-\era.X 
testaments  of  which  all  the  dispositions  subsist  tc^etber;  and  tta^ 
last  testament  annuls  the  dispositions  of  the  former,  if  it  does  boA 
exptvssJy  confirm  tbem.^    But  codicils  oontaining  only  paitieotar 
dispositions  of  a  part  of  the  goods,  one  may  make  several  codicUa, 
as  has  been  said  in  the  preceding  article,  and  they  subsist  all  t^ 


^  L.^iXDikjwt<tJi- 


h^fmk.m>d.tmLiVbm.    S(«  tbc  finlatidctfil 
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iwn}  except  the  changes  which  a  testament  or  the  last  codicils 
ly  have  made.^ 

V. 

M57*  Tke  Codicil  makes  a  Part  of  the  Testament  when  there  is 
r.  —  When  there  is  together  both  a  testament  and  a  codicil, 
^^stber  they  be  made  at  one  and  the  same  time,  or  at  different 
^«8|  and  whether  the  testament  or  codicil  make  mention  of  one 
>iher)  or  make  no  mention,  the  codicil  is  considered  as  making 
»art  of  the  testament."^  For  the  dispositions  both  of  the  one 
2  the  other  are  equally  the  last  will  of  the  testator,  and  the  par- 
alar  dispositions  of  the  codicil  ought  to  be  considered  as  con- 
caed  in  the  general  disposition  which  is  essential  to  the  testa- 
mxL  Thus,  the  dispositions  of  the  testament  and  those  of  the 
iUdl  are  interpreted  the  one  by  the  other,  and  are  reconciled 
kh  one  another  in  such  things  as  may  subsist  both  of  the  one 
c3  the  other.  But  if  one  of  them  makes  any  alteration  in  the 
fterythe  last  disposition,  even  in  the  codicil,  will  have  its  effect 
^that  which  may  be  regulated  by  a  codicil." 

VL 

3458.  T%e  Next  of  Kin  is  charged  with  the  Execution  of  the  Cod' 
A,  when  there  is  no  Testament.  —  As  when  there  is  a  testament 
who  is  instituted  heir  or  executor  is  bound  to  execute  the  dis- 
sitions  of  the  codicils,  so  when  there  is  no  testament  it  is  the 
if  at  law,  or  next  of  kin,  who  is  charged  with  the  execution  of 
■ni,^  in  the  same  manner  as  if  he  were  instituted  heir  or  executor 
a  testament.  For  he  might  have  been  deprived  of  the  inherit- 
^  and  it  was  out  of  free  good-will  that  the  deceased  has  left  it 
bim.P  Thus,  the  dispositions  of  a  codicil  have,  with  regard  to 
^,  the  same  effect  as  if  they  were  ordained  by  a  testament  in 
ich  he  were  made  heir  or  executor.*^ 

VII. 

i459.  Difference  between  the  Two  Sorts  of  Codicils,  —  It  follows 
>ai  the  two  foregoing  articles,  that  there  is  a  difference  between 

L.  6,  D.  dejvre  codic.  *  See  the  eighth  article. 

*  L,  penmit.  D.  testam.  quemad.  aper. ;  —  /.  16,  A  <2e  jurt  codic. 

'  Wc  hare  added  these  last  words,  because,  as  shall  l>e  said  in  the  ninth  article,  one 
mot  dispose  of  the  inheritance  in  a  codicil. 
'  L.  16,  D.  dejttre  codic. 
^  L.SyS  1,  D.  dejure  codic.  1  ^-  2,  §  2,  eod. 
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ic  tvro  ttorts  of  codicils,  that  i^,  those  which  bsppen  to  be  aoctmi' 
>anie<]  with  a  teeitaiiiuiit,  whether  the  eiaine  follow  or  precede  the 
codicils,  and  thoac  of  persons  who  die  witboul  a  tc»tan)eot ;  Uisl 
these  laiit  are  in  lieu  of  a  testament,  c;oiil<iiiiing  till  lh«  dittpoaitioai 
of  the  deceased,  in  the  same  manner  as  if  he  bad  tnndi;  a  tnti- 
ment  and  named  therein  hiii  heir  at  law  for  bio  executor,  clurgiiij 
him  with  what  should  be  contained  in  the  codicil;  wbrrca*  iJm 
coditul  of  him  who  has  likewise  made  a  tealameot  has  rdaticu  to 
that  testament,'  and  mokes  a  port  of  it,  as  has  been  saiil  in  (be 
fifth  uliclc. 


^mm. 


viu. 

T%e  Qtdieit  haiA  Us  Effect,  aWun^  U  be  mot  expreitfyu 


Jtnted  Im/  the  TestameiU.  —  If  he  who  bad  made  a  codiuU  i 
afterwards  a  testament  in  whieh  he  makes  no  mentioti  of  tbr  end-" 
ici),  the  eodidi  will  nevertheless  have  its  efiuci.  For  although  r^^ 
be  not  expresslv  confirmed  by  the  testament,  yet  it  is  coniiniK-d  \c^^ 
to  far  that  it  has  not  been  revoked.  And  it  is  presumed  tltal  th^'~^ 
testator  baa  persevered  in  the  same  mind,  since  bo  has  ordncciS 
nothing  to  the  cuntnuy.'  Bnt  if  the  testament  ooniained  any  <lii*-^ 
positions  contrary  to  those  made  in  the  codicil,  or  if  it  made  an^pT 
■Itvntion  tn  them,  the  laat  will  n-ould  be  the  tq1&* 

IX. 

a461.   One  caimol  impou  Ay  a  Oodka  s  OmUliam  am  wUdk  lft«^ 
iutitution  of  the  Hrir  or  Exxcmtor  lAaB  dlfpcari.— A»  one  tmanot 
by  a  codicil  make  an  beir  or  execntor.  so  likewise  one  cannot  tmkff 
awvr  the  iiiheritanoc  by  a  codicil,  nor  consequently  impose  on  the 
bar  or  e\einHtir  a  condition  on  which  it  shaald  depend  whether 
be  should  be  heir  or  not :  nor  can  he  take  away  a  condition  of  thtf 
natore  imposed  by  the  testamenL     For  tbeae  sorts  of  diapovtiiHi 
WDold  have  tbe  efiect  to  take  avsy  and  give  the  iBberttaM>; 
whicfa  cannot  be  done  bnt  by  a  testament,  to  which  more  foniiili- 
ties  are  required  than  to  a  oodkiL* 
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X. 

3462.  Five  Witnesses  are  required  to  a  OodiciL — For  the  yalid- 
ity  of  a  oodidl,  it  b  necessary  that  it  should  be  attested  by  five 
^^wsea  of  the  same  quality  with  those  who  are  allowed  to  be 
^ritaeises  to  a  testament* 

XL 

3463.  Rules  of  Testaments  which  agree  to  Codicils.  —  We  may 
idd,  as  a  last  rule  of  the  nature  and  use  of  codicils,  that  we  must 
pf»ly  to  them  and  observe  in  them  all  the  rules  of  testaments 
iudi  may  have  relation  to  and  agree  with  codicils.  Thus,  we 
ca.^  apply  to  codicils  the  rules  which  relate  to  the  capacity  or  in- 

of  persons,  whether  to  make  dispositions  in  prospect  of 
or  to  receive  any  liberality  by  such  dispositions,  the  rules 
*^rhing  the  interpretation  of  the  said  dispositions,  those  of  condi- 
^^is,  and,  in  general,  all  the  other  rules  of  testaments  which  may 
^    applied  to  codicil&J 


SECTION    II. 

of  the  causes  which  annul  codicils. 

Art.  L 

3464.  The  Codicil  is  Null  for  Want  of  the  Necessary  Formalities. 
•^  The  codicil  is  null  if  it  wants  the  number  of  five  witnesses  who 
i«ye  the  qualifications  necessary  for  giving  testimony,  or  if  it 
Vants  any  one  of  the  other  formalities  explained  in  the  third  sec- 
ion  of  testaments.* 

*  L.  wik.  ^  wk.  Cde  codic.  The  formalities  of  codicils,  as  well  as  those  of  testaments, 
ItpcDd  CO  the  usage  of  the  places,  as  has  been  said  concerning  the  formalities  of  testa- 
aienti.    See  the  first  article  of  the  third  section  of  TeatamenU. 

1  One  may  be  able  to  judge  of  the  truth  and  use  of  this  rule  by  the  relation  which  the 
rakf  ooBceming  testaments,  which  have  been  already  explained,  hare  to  codicils. 

*  See  the  text  cited  on  the  tenth  article  of  the  first  section,  and  the  remarks  on  the  same 
article,  and  the  third  section  of  TettamentM. 

It  b  necessary  to  observe,  as  to  the  formalities  explained  in  that  third  section  of  Testa- 
■atft,  diat  there  are  some  rules  of  that  section  which  do  not  agree  to  codicils ;  as,  for  ex- 
ample, thoM  of  the  ninth  and  tenth  articles,  which  say  that  the  heir  or  executor,  his  chil- 
droi,  his  father,  and  his  brothers,  cannot  be  witnesses  to  the  testament ',  for  in  a  codicil 
then  ii  ao  heir  or  executor. 


4W 
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U. 


346o.  Or  if  it  is  rcmikiii  by  a  Second, —  A  first  codicil  is  mi- 
nulled  by  a  second  which  revokes  it.^  But  if  the  second  mstkn 
only  some  changes  in  the  first,  both  the  one  and  the  other  will 
subsist  in  what  the  second  shall  not  have  changed.  AndUtbc 
second  make?  no  alteration  at  all  in  the  first,  both  of  them  nil! 
have  their  effect" 

IIL 

3466.  Or  by  a  TcstameiU.  —  A  testament  subsequent  to  a  codidl 
may  either  confirm  it,  or  revoke  it,  or  make  some  altemtion  in  it, 
with  much  more  reason  than  a  second  codicil  may :  which  lic- 
pcnds  on  the  manner  in  which  the  testator  shall  have  explaliied. 
himself  in  the  said  testament.' 

IV. 

3467.  The  Birth  of  a  Child  annuh  the  TestamfrU  and  CWtdt — 
If  he  who,  having  no  children,  had  made  a  codicil  and  a  tcatatneat, 
happens  afterwards  to  have  children,  the  testament  and  Iho  ood- 
isH  will  be  void.* 

Remarks  on  toe  Preceding  Articus. 

3468.  This  text  relates  only  to  the  case  where  there  h 
codicil  and  a  testament:  and  it  is  Baid  in  another  text,  that  wiMfl 
there  is  only  a  codicil  without  a  testament,  the  birth  of  a  ckild 
does  not  annul  it.  A^natione  sui  hteredis  nemo  dixeril  codidOa 
evanuisse.  L.  pert.  D.  de  Jure  cod.; — L  16,  eod.  This  difiaenc^ 
which  the  Roman  law  makes  between  a  codicil  without  a  teati- 
ment  and  the  codicil  of  bira  who  had  also  made  a  testameot,  ii 
founded  upon  this,  that  be  who  makes  a  codicil,  and  dies  without 
making  any  testament,  dies  with  an  intention  to  leave  hia  micgm- 
sion  to  his  heir  at  law,  and  that  therefore  his  intention  is  that  Ini 
heir  at  law  should  execute  the  codicil ;  whereas,  when  there  is  both 
a  testament  and  a  codicU,  it  is  a  rule  in  the  Roman  law  that  tte 
codicil  shall  follow  the  condition  of  the  testament,  and  thatitsbtfi 


10  make  MTSml  oodidli.    BMi< 


^  L.a,C.A  adk. 

*  Thii  is  •  conaeqaciicc  of  tbs  pover  wbic 
(barth  vtide  of  the  flnl  lenion. 

^  See  (he  fonnh,  flIUi,  ud  dgtilb  articlM  of  ibc  Ant  Mction. 

'  Unjito  tcsiamcDio  poslfanmi  agnaQone,  mdicillo*  qnoqne  ad  tsMainentBin  pvtbrti 
noD  valera,  in  dobiiun  doo  twuL    L.  i,  C.dt  eedie. 
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sist  if  the  testament  ought  to  jsubsist,  or  that  it  be  void  if  the 
GLxnent  is  annulled.  Intestato  patrefamilias  mortuo  nihil  deside- 
r  eodieilKj  sed  vicem  testamenti  exhibent :  testamento  autemfaclOy 
.meqmaUur  ejus.  L.  16,  infine^  D.  dejure  cod, 
469.  This  law,  which  makes  all  the  codicils  of  those  who  have 
ft«  no  testament  to  subsist  without  distinction,  might  in  certain 
^8  trespass  against  equity.  For  if  we  suppose  that  a  man  who 
I  not  married,  and  had  no  hopes  of  having  any  children,  had 
3Le  a  codicil  in  which  he  had  disposed  of  the  greatest  part  of  his 
L'te,  thinking  to  leave  the  remainder,  which  would  be  the  least 
b  of  it,  to  his  heir  at  law,  a  collateral  relation,  and  one  who  did 
stand  in  need  of  it ;  and  that  after^'^ards  he  should  happen  to 
rvy,  and  to  have  children,  and  to  die  without  revoking  this  cod- 
either  through  forgetfulness,  or  because  he  had  been  surprised 
death ;  it  would  seem  very  hard  to  make  such  a  codicil  to  sub- 
in  a  case  where  even  a  testament  would  be  annulled,  not  only 
to  the  institution  of  an  heir  or  executor,  but  as  to  all  the  other 
positions  thereof,  even  the  most  favorable.*  And  if  equity  re- 
ires  that  the  birth  of  a  child  should  annul  in  its  favor  all  the  dis- 
^itions  of  a  testament,  the  same  equity  would  seem  likewise  to 
I3ire  that  the  birth  of  a  child  should  annul  also  the  dispositions 
a  codicil,  although  it  be  not  accompanied  with  a  testament ; 
ing  this  circumstance  is  wholly  indifferent  to  the  right  of  the 
Id,  who  is  as  much  or  more  injured  by  the  dispositions  of  such 
codicil,  as  he  can  be  by  a  testament.  So  that,  seeing  the  motive 
lich  has  induced  us  to  receive  into  our  usage  the  dispositions  of 
^  Roman  law  is  only  the  equity  thereof,  which  renders  those  dis- 
sitions  of  the  Roman  law  which  we  observe  just  in  all  places, 
d  at  all  times,  and  that  we  reject  such  dispositions  thereof  as 
?m  to  deviate  from  that  equity,  and  which  savor  too  much  of 
>9e  niceties  which  we  see  so  frequent  there,  we  did  not  think  it 
oper  to  set  it  down  as  a  rule,  that  the  birth  of  a  child  does  not 
itiul  a  codicil  when  there  is  no  testament.  Neither  have  we  put 
►wn  the  contrary  in  this  article ;  but  we  have  contented  ourselves 
ith  making  this  remark  here  concerning  this  difficulty,  in  which 
e  should  be  afraid  to  trespass  against  equity  if  we  should  lay  it 
•wn  as  a  general  rule,  either  that  all  codicils  are  valid  when 
ere  is  no  testament,  or  that  they  are  null  when  there  is  a  testa- 
«nt  which  is  found  to  be  null.     For  this  first  rule  would  be  at- 

*  See  the;,  fifteenth  article  of  the  fifth  section  of  TaUtmtnU. 


492  THE   CIVIL  LAW.  [PART  IL  BOOK  IT. 

tended  with  the  inconvenience  th^t  has  been  just  now  takm  notioe 
of,  if  the  birth  of  a  child  should  not  annul  a  codicil  that  is  not  le- 
companied  with  a  tcBtament.     And  it  may  be  said  of  the  otiwr 
rule  of  the  Roman   law,  which  annuls  indifferently  all  oodidb 
when  there  is  a  testament  which  proves  to  be  null,  whether  the  tei- 
tament  be  made  after  or  before  the  codicil,  or  be  made  at  the 
time,  that  it  may  also  have  its  inconveniences,  except  in  the 
where  the  codicils  and  testaments  have  such  a  connection  with  one 
another  that  the  dispositions  which  they  contain  ought  all  (C 
them  either  to  subsist  or  perish  together ;  as,  for  example,  if  ai. 
testator,  who,  having  no  mind  to  explain  his  particular  dispoutioD^ 
by  a  testament,  had  only  named  his  heirs  or  executors  in 
testament,  requiring  them  to  execute  the  dispositions  whidi 
should  afterwards  make  by  a  codicil,  had  accordingly  made 
codicil  which  contained  legacies  with  which  he  burdened  his 
or  executors  differently  and  apart,  one  with  some,  and  the  otbors 
with  others,  and  it  happened  that  this  testament  proved  to  be 
null,  either  by  reason  of  the  incapacity  of  the  heirs  or  execotofB,  or 
for  want  of  some  formalities ;  one  might  without  transgiessiiif 
against  justice  or  equity  annul  this  codicil  so  linked  and  united  to 
this  testament.     But  if  a  testator,  who,  without  any  design  d[ 
making  a  testament,  had  first  made  a  codicil,  containing  some 
dispositions  in  favor  of  poor  relations  or  servants,  or  for  some 
charitable  uses,  should  afterwards  chance  to  make  a  testament, 
and  institute  for  his  heir  or  executor  either  his  heir  at  law,  or  even 
some  other  person,  would  it  be  necessary,  in  order  to  do  justice, 
that,  if  this  testament  should  prove  null,  the  codicil  should  like- 
wise be  annulled,  because  it  is  the  rule  in  the  Roman  law,  that, 
when    there   is   a   testament,  all   codicils   are   to  follow  the  fate 
thereof  ? 

3470.  All  that  has  been  said  here  touching  the  difference  of 
codicils  in  the  cases  where  there  is  no  testament,  and  in  the  cases 
where  there  is,  concerns  only  the  provinces  which  are  governed  by 
the  written  law.  For  as  to  the  customs,  the  reader  has  already  beea 
sufficiently  informed,  that,  as  all  the  dispositions  which  are  made 
there  are  only  codicils,  seeing  they  cannot  there  make  an  heir  by 
a  testament,  this  difference  is  of  no  manner  of  use  in  them.  Ana 
as  for  the  provinces  which  are  governed  by  the  written  law,  ^'^ 
have  seen  there,  and  there  are  still  to  be  seen  at  this  day,  several 
lawsuits  which  are  occasioned  by  the  difficulties  which  arise  from 
certain  cases  which  are  pretended  to  be  excepted  from  the  rule  of 
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tbe  Soman  law,  which  annuls  all  codicils  when  there  is  a  testa- 
ineKB^fe  which  is  found  to  be  nuU.  It  is  easy  to  imagine  that  the 
libesrty  of  excepting  certain  cases  is  a  source  of  many  lawsuits. 
WtBMsh  makes  it  to  be  wished  that  there  were  on  this  subject  some 
regulationi  which  should  make  the  validity  of  codicils  either  to  de- 
pend absolutely  on  that  of  testaments,  when  there  are  any,  or  to 
be  ^^BcrhoUy  independent  on  them,  or  which  should  give  some  tern- 
pocument  tiiereto,  if  any  that  is  just  and  necessary  can  be  found. 

V. 

3471.  Other  Causes  which  annul  Codicils.  —  We  may  add,  for  a 
hsfc  nle  oonceming  the  causes  which  may  annul  a  codicil,  that  we 
most  join  to  those  causes  which  proceed  from  the  want  of  formali- 
and  to  the  others  that  have  been  just  now  explained,  some 
of  the  number  of  those  which  also  annul  testaments ;  such 
ti  if  the  person  who  had  made  a  codicil  dies  under  an  incapacity 
by  a  sentence  of  condemnation ;  if  the  codicil  has  been 
by  force ;  if  he  who  made  it  did  afterwards  cancel  it' 


SECTION    III. 

OF   DONATIONS    MADE    IN    PROSPECT    OF    DEATH. 

3472.  It  is  necessary  to  distinguish,  in  these  terms  of  donation  in 
f^^spect  of  deaihy  two  different  ideas  of  two  things  which  they  signi- 
fy in  their  common  acceptation  with  us.     For  we  may  understand 
by  these  terms  the  deed  or  writing  which  contains  the  disposition 
rf  the  donor,  as  we  understand  by  the  word  codicil  the  writing 
which  contains  the  legacies ;  and  we  may  likewise  understand  by 
^**C8e  terms  of  donation  in  prospect  of  deaths  the  very  disposition 
>^Mi  that  is,  the  beneficence  contained  in  the  writing,  as  the 
J^pusy  is  contained  in  the  codicil.     Thus,  whereas  with  respect  to 
*pude»  we  make  use  of  two  distinct  words,  to  wit,  that  of  codicil^ 
which  signifies  the  writing  in  which  the  legacies  are  contained, 
•"^d  the  word  kfcacy^  which  signifies  the  dispositions  made  in  the 
^icil ;  in  the  case  of  donations  made  in  prospect  of  death  we 
oave  only  this  one  term,  which  has  both  senses,  and  which  signi- 
fies equally  the  disposition  of  the  person  who  gives,  and  the  writ- 

''  Sm  tho  fifth  section  of  Testaments. 
VOL.  II.  42 
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ing  which  contains  the  said  disposition ;  which  may  proceed  fiom 
hence,  that  usually  the  terms  cUmation  in  prospect  of  death  ire 
only  made  use  of  when  there  is  one  only  donation  made  by  a  iNff> 
ticular  act  or  writing ;  whereas  codicils  may  contain  one  or  moie> 
legacies,  and  likewise  other  dispositions. 

3473.  It  was  necessary  to  observe  the  distinction  of  these  twa» 
meanings  which  the  terms  donation  in  prospect  of  death  mt] 
have,  in  order  to  prevent  the  reader's  forming  to  himself  a 
idea  of  what  is  the  subject-matter  of  this  section.  For  he  migh' 
imagine  that  this  section  should  contain  all  the  rules  which  ma] 
relate  to  donations  made  in  prospect  of  death,  either  bb  to 
formalities  of  the  acts  or  writings  which  contain  these  sorts  of 
positions,  or  as  to  their  nature.  And  he  might  likewise  bocy^^ 
that,  as  in  the  preceding  sections  we  have  explained  only  whik'^ 
concerns  codicils,  without  saying  any  thing  of  legacies,  which  shftJl 
be  the  subject-matter  of  the  subsequent  title,  so  we  should 
the  like  distinction  in  donations  because  of  death.  But  since 
are  to  explain  the  detail  of  the  rules  relating  to  legacies  only  in 
following  title,  and  the  said  rules  are  applicable  to  donations 
made  in  prospect  of  death,  they  being  of  the  nature  of  legacies,  vie 
shall  explain  in  this  section  only  such  rules  concerning  donations 
made  in  prospect  of  death  as  ought  to  be  separated  from  those  of 
legacies,  whether  it  be  that  the  said  rules  relate  to  the  donatka 
itself,  that  is,  to  the  liberality  of  the  donor,  or  to  the  writing  wladi 
contains  it ;  and  it  will  be  easy  to  distinguish  in  every  article  what* 
it  relates  to. 

3474.  Before  we  proceed  to  the  explanation  of  the  few  roles  of 
which  this  section  consists,  it  is  proper  to  observe,  that,  seeing tbe^ 
bare  word  (hniation  comprehends  the  donations  that  are  to  tak^ 
etVect  in  the  liletime  of  the  donor,  as  also  the  donations  that  aretcp 
have  their  etVect  only  after  the  donor's  death,  it  is  necessary  todis— 
tincrnish  ariiiht  the  nature  of  these  two  sorts  of  donations,  and  fo*' 
that  end  to  consult  what  has  bi^en  said  of  this  matter  in  the  pre^ 
amble  to  the  title  of  Ik)tui(ions  that  have  their  Effect  inthe  Lifc^^ 
time  of  thr  Dowor,  and  likewise  what  is  there  said  of  the  maxiici'- 
To  five  aful  to  refaitt  is  ^ood  for  nothing' ;  which  has  been  ex- 
plained in  the  same  place. 


Art.  I. 

ol75.   DenmUon  of  a  Donation  made  in  Prospect  of  Deaih.^ ^ 
donation  niaile  in  prosj>tvt  oi  death  is  a  disposition  made  by  h^"^ 


/ 
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wbo,  not  being  wiOing  to  strip  himself  in  his  lifetime  of  the  thing 
wiuc^  he  intends  to  give  away,  desires  that  after  his  death  it  may 

go  'fco  the  person  whom  he  has  a  mind  to  favor  with  it,  and  that  he 

sho-cald  have  it  rather  than  his  heirs.* 

Remarks  on  the  Preceding  Article. 

3476.  In  the  Roman  law  they  distinguished  three  sorts  of  dona- 
tioKKs  because  of  death.  The  first  is  of  those  where,  without  any 
danger  of  death,  one  gives  out  of  a  view  that  he  must  some 
or  other  die.  The  second  is  of  those  where  the  donor,  find- 
ing bimself  in  some  danger  of  death,  gives  in  such  a  manner  that 
be  strips  himself  of  the  thing  which  he  gives  away,  and  conveys  it 
to  *fclie  donee,  whom  he  makes  master  of  it  And  the  third  is  of 
thoac  donations  where,  in  the  same  case  of  a  danger  of  death,  one 
gi'ves  in  such  a  manner  that  the  thing  given  shall  not  belong  to 
donee  till  after  the  donor's  death.  Julianus  libro  septimo 
Digestorum  ires  esse  species  mortis  causa  donaiionum  ait 
Umam  cum  quis  nuiio  pricsentis  periculi  metu  conlerritusj  sed  sola 
tog'iUUione  martalitatis  donat.  Aliam  esse  speciem  mortis  causa 
donctionum  ait,  cum  quis  imminerUe  periculo  commotus,  Ua  donaty  ut 
sUiiiM  fiat  accipientis.  Tertium  esse  genus  donaiionum  aity  si  quis 
periculo  motus  non  sic  det  ut  statim  facial  accipientis^  sed  tunc 
demum  cum  mors  fuerit  secuta,  L,  2,  D.  de  mort,  caus,  danat ;  — 
S  If  Instit.  de  danat. 

3477.  We  shall  not  set  down  here  as  rules  these  three  ways  of 
gtving  in  prospect  of  death.     This  distinction  does  not  agree  with 
*W  Usage ;  for  it  is  to  be  observed  that  the  second  of  these  three 
■**•  of  donations  in  prospect  of  death  has  a  character  quite  op- 
iate to  the  essential  character  we  give  to  donations  made  in 
^'^^^  of  death,  which  is,  that  they  are  revocable,  and  that  they  do 
"^  put  the  donees  in  possession  till  after  the  death  of  the  donor. 
"'^Once  it  follows,  that  this  second  sort  of  donation  would  be  a 
"^tta^tion  that  takes  effect  in  the  donor's  lifetime,  since  it  would 
P*^  the  donee  immediately  into  possession.     And  it  is  to  be  ob- 
•^'^^j  also,  that  by  our  usage  those  who  are  in  imminent  danger 
^*  ^eath,  through  sickness  or  otherwise,  cannot  make  donations 
^dM  are  to  have  their  effect  in  the  donor's  lifetime.     As  to  the 
^o  other  sorts  of  donations  in  prospect  of  death,  according  to 

Mortis  cansa  donatio  est,  cam  quis  habere  »c  valt  ciuam  cum  cui  donat :  ina^isquo 
•^ Ctti  donat,  qnam  heredem  suum.     L.  1,  D.  de  mort. caus.  donat.;  —  ^  1,  in  f.  Intt.  de 
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our  usage  it  is  indifferent  whether  the  person  who  makes  Hat 
donation  because  of  death  be  in  immediate  danger  of  it|  or 
not.  And  they  must  all  of  them  be  in  writing,  and  made  in  doe 
form. 

3478.  What  has  been  just  now  said,  that  by  our  usage  those 
who  are  in  imminent  danger  of  death  cannot  make  donations  that 
are  to  have  effect  in  the  lifetime  of  the  donor,  is  to  be  undeislood 
of  donations  of  immovable  goods,  or  of  sums  of  money,  or  of 
other  things  that  are  not  actually  delivered  to  the  donee ;  f<Mr  what 
is  actually  delivered,  the  donation  thereof  is  good  and  valid,  unksi 
it  be  done  in  fraud  of  the  law,  or  of  custom,  beyond  the  bounds  of 
what  one  may  give  away  in  prospect  of  death. 

3479.  It  may  likewise  be  remarked  concerning  that  usage  of  ths 
Roman  law  as  to  donations  in  prospect  of  death,  that  they  feck* 
oned  in  the  number  of  such  donations  the  other  ways  by  whidi  it 
may  happen  that  one  has  something  because  of  the  death  of  an* 
other,  which  they  called  mortis  causa  capio;  as  if  a  father  gave 
something  because  of  the  death  of  hb  son.  It  would  be  needksi 
to  instance  in  more  examples  of  this  kind,  there  being  nothing  in 
this  matter  that  deserves  our  observation.  V.  L  %  12, 18|  tt  21, 
D.  de  mart,  causa  donoL  et  capion. 

IL 

3480.  JMiercin  Donations  made  in  Prospect  of  Death  and  Cadi- 
ciis  do  o^ree^  ami  ir  he  rein  they  differ,  —  There  is  this  difference  be- 
tween a  codicil  and  a  donation  in  prosf>ect  of  death,  that  the  name 
of  codicil  is  given  indifferently  to  all  acts  which  contain  the  several 
dispositions  which  one  may  make  in  prospect  of  death  besides 
that  of  tlie  institution  of  an  executor,  whatever  number  there  be 
of  the  said  dispositions,  and  of  what  nature  soever  they  may  be; 
but  by  a  donation  in  prospect  of  death  is   properly  understood 
only    one    single    particular   disposition.     Thus,  he   w^ho,  besides 
makini::  a  testament  and  codicils,  if  he  had  a  mind  to  make  anv, 
or  without  making  either  testament  or  codicil,  had  a  mind  to  dis- 
pose of  a  sum  of  money,  or  other  thing,  in  favor  of  some  person, 
iniijht  ijive  to  the  act  or  wTitins:  that  should  contain  the  said  dispo- 
sition  the  name  of  donation  because  of  death,  which  one  docs  not 
give  to  the  other  acts  which  contain  several  dispositions:  but  he 
might  likewise  i^ive  to  this  disposition  the  name  of  codicil.     ThuN 

it  is  thi'  same  thing  for  a  donation  in  prospect  of  death,  whether  it 
Ih*  expressed  under  this  name  in  a  WTiting  made  expressly  for  that 
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purpose,  or  whether  it  be  contained  in  a  codicil,  either  under  the 
name  of  legacy,  or  under  that  of  donation.^ 

III. 

3481.  Formalities  of  Donations  made  on  Account  of  Death.  —  Do- 
natioiis  made  in  prospect  of  death  being  of  the  same  nature  with 
eodidls,  the  same  formalities  ought  to  be  observed  in  them :  and 
as  five  witnesses  are  required  to  a  codicil,  the  same  number  is  Uke- 
neoessary  to  a  donation  in  prospect  of  death.® 


IV. 

3482.  Who  may  make  Donations  in  Prospect  of  Death.  —  The 
persons  who  may  or  may  not  make  testaments  or  codicils, 

may  also  or  may  not  make  donations  because  of  death.  For  the 
aame  capacity  is  required  for  this  sort  of  dispositions  as  for  the 
two  others.^ 

V. 

3483.  The  Rides  of  Codicils  agree  to  Donations  made  in  Prospect 
of  Death.  —  We  ought  to  apply  to  the  acts  or  writings  which  con- 
tain donations  made  in  prospect  of  death,  the  other  rules  which 
relate  to  codicils,  as  they  may  agree  with  them.  And  it  will  be 
easy  to  discern  those  rules  without  repeating  them  in  this  place.* 

VI. 

3484.  And  also  the  Rules  of  Legacies.  —  As  to  what  concerns 
the  nature  of  donations  made  in  prospect  of  death,  it  being  the 
same  with  that  of  legacies,'  they  have  also  the  same  rules,  which 
•hall  be  explained  in  the  following  title. 

^  See  the  sixth  article  of  thiB  section,  and  the  third  article  of  the  first  section  of  Lega- 
CMS,  and  the  texts  cited  on  them.  As  to  this  whole  article,  the  reader  may  consult  the 
pnamble  of  this  section. 

*  See  the  text  cited  on  the  tenth  article  of  the  first  section  of  Codieihy  and  the  remark 
there  made  opon  it.     Qninqne  testibus  pra'sentihus.     L.  nh.  C  de.  domit.  caus.  mort. 

'  See  the  second  section  of  Testaments. 

•  Sec  the  two  preceding  sections. 

'  4  1»  ^"*^'  ^  donat.  ;  —  r.  /.  ult.  C.  de  donnt.  miM.  mort. 
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TITLE    II. 

OF  LEGACIEa 

3485.  Legacies  are  particular  dispositions  on  account  of  death, 
which  distinguish  the  legatees  from  the  heir  or  executor,  in  tint 
the  legatees  succeed  only  to  that  which  is  taken  off  from  the  in* 
heritance  to  be  given  to  them,  and  that  they  are  as  it  were  paiticii- 
lar  successors ;  whereas  the  heir  or  executor  is  universal  suooeasor 
to  the  whole  mass  of  the  goods. 

3486.  There  is  likewise  this  difference  between  legatees  and  ex- 
ecutors, that  an  executor  cannot  be  made  but  by  a  testuneniy 
whereas  legatees  may  be  made,  not  only  by  a  testament,  but  alt9 
by  a  codicil.     And  it  is  the  same  thing  for  the  legacies,  whether 
they  be  contained  in  one  or  other  of  these  two  sorts  of  disposL'- 
tions,  which  are  distinguished  with  regard  to  legacies  only  in  this^ 
that  the  legacies  left  by  a  testament  are  due  from  the  executor,  ancS 
those  left  in  a  codicil,  without  a  testament,  are  due  from  the  heu 
at  law,  or  next  of  kin. 

3487.  It  is  necessary  also  to  remark  here,  as  we  have  done  in 
other  places,  that  in  the  customs  of  France,  if  a  testator  institutev 
any  other  person  for  his  heir  or  executor  besides  him  v^ho  has  a 
ri^ht  to  succeed  bv  law,  if  there  were  no  testament,  thev  do  not 
ijive  liiui  the  name  o(  heir,  but  onlv  that  of  universal  legatee.    For 
althoui:h  he  sucieeds  to  all  the  gocxls  and  to  all  the  rights  which 
the  testator  has  power  to  dispose  o(.  yet   the  customs  give  the 
name  of  heir  only  to  the  heir  of  blood,  to  whom  they  appropriate 
the  i^oods  which  tlicy  do  not  allow  the  testator  to  dispose  of:  and 
this  legatee  is  distinguished  from  particular  legatees  by  this  quality 
of  universal  leg;itee.     Thus,  the  disposition  made  in   his  favor  is 
not  called  the  inheritance,  even  although  it  should  comprehend  all 
the  eiVects  of  the  testator,  if  he  had  none  but  what  he  had  power 
to  dispose  of:  but  it  is  onlv  called  a  universal  lesracv. 

iv4>^.  Stoing  there  art*  some  ma::ers  which  are  common  botli 
to  lcgacie>  and  to  the  institution  of  an  heir  or  executor,  and  that 
i:  was  neci^ss;iry  to  explain  them  under  the  title  of  Testaments.  ^'^ 
>h's\\\  no:  rt^pea:  here  what  has  been  already  explained  of  these 
r.Mtters,  as  that  which  conct^r::s  the  rules  ot  the  interpretation  of 
;l;o  v:!-:\v;:ions  of  the  testator,  those  relatinij  to  conditions,  de- 
si  rip: ions,  aiu:  other  manners  whioh  mav  diversify  the  said  disp^^- 
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tttions,  the  rules  concerning  the  right  of  accretion,  of  transmission, 
^d  others  which  have  been  explained  under  the  title  of  Testor 
*^ii/*.  Neither  shall  we  say  any  thing  here  of  the  formalities 
necessary  to  legacies,  this  matter  having  been  explained  in  the 
B^nie  title  of  Testaments^  and  in  that  of  Codicils^  which  are  the  dis- 
potitiona  by  which  legacies  are  given.  And,  in  general,  the  reader 
<>Qght  to  apply  to  legacies  all  the  rules  explained  in  those  other 
titles,  according  as  they  are  capable  of  being  applied  thereto.  And 
^der  this  title  we  shall  treat  of  the  rules  which  are  peculiar  to  the 

matter  of  legacies. 

3489.  It  is  further  to  be  remarked,  that  under  the  name  of  leg- 
acy it  is  necessary  to  comprehend  that  kind  of  dispositions  on 
aocoont  of  death  which  are  called  particular  fiduciary  bequests, 
distinguished  from  legacies  in  the  ancient  Roman  law  both  by 
^b^  name  and  their  nature,  but  confounded  with  one  another  by 
the  latter  laws,  which  have  given  to  the  said  fiduciary  bequests  the 
**«tare  of  legacies,  and  have  made  these  two  sorts  of  dispositions 
S^ial  ia  every  thing.*  But  because  there  is  in  reality  some  differ- 
^^^  between  legacies  and  particular  fiduciary  bequests,  and  that 
^  *liall  be  obliged  to  make  use  of  this  term  fiduciary  bequest^ 
^  to  quote  laws  in  which  it  is  mentioned,  it  is  necessary  not 
V  to  inform  the  reader  thereof,  but  to  explain  here,  on  this  sub- 
^  th^t  which  ought  to  precede  the  rules,  in  order  to  make  them 
^^^y  understood. 

•^^O.  A  fiduciary  bequest  is  a  disposition  by  which  the  testator 
^y*  his  heir  or  executor  to  deliver  to  some  person  either  the 
'^*^  succession,  or  a  part  thereof,  or  something  in  particular. 
^^  &XBt  use  of  fiduciary  bequests  was  such,  that  it  depended 
lOUy  Qjj  ^jjg  Yie\x  or  executor  either  to  comply  with  this  request 

*^^  testator's,  or  not  to  comply  with  it,  as  he  thought  fit ;  and  it 
^  ftx>m  thence  that  the  Latin  word  fideicommissum  came,  be- 
^^^  it  was  committed  or  remitted  to  the  faith  and  integrity  of 
*  *^^ir  or  executor;  but  afterwards  the  heirs  or  executors  were 
^'^^peUed  by  law  to  execute  these  sorts  of  dispositions.^ 
'^Ql.  The  fiduciary  bequests  of  the  whole  inheritance,  or  of  a 
**^  of  it,  are  a  matter  which  shall  be  explained  under  the  third 
lU^  of  the  fifth  book.  And  as  for  particular  fiduciary  bequests, 
^^hough,  as  has  been  just  now  remarked,  they  have  been  made 

^^  omnia  exicqaata  Hunt  le^ta  fideicommissis.    L.  \^  D.  de  legat.  1. 
y.  tU.  Inst,  dejideicom.  fuired.  et  tit.  de  sing.  reh.  per  Jideicom.  relict. 
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like  nnto  legacies,  yet  it  is  necessary  to  distingnish  in  these  fidu- 
ciary bequests  two  sorts  of  roles :  those  which  are  connDoa  to 
them  and  to  legacies,  which  shall  be  explained  under  this  title; 
and  some  others  that  are  peculiar  to  them,  which  shall  be  explained 
in  the  second  section  of  the  third  title  of  the  fifth  book. 

^92.  It  is  necessary,  finally,  to  remark  on  the  subject-matter  o( 
this  title,  that,  donations  made  in  prospect  of  death  being  distiih 
guished  from  legacies  only  by  name,  as  has  been  remarked  in  the 
third  section  of  the  preceding  title,  we  must  apply  to  those  dona- 
tious  the  rules  which  shall  be  explained  under  this  title.  Thus, 
the  reader  must  remember  that  w*hat  shall  be  here  said  only  of 
legacies  ought  likewise  to  be  understood  of  fiduciary  beqaests, 
and  of  donations  because  of  death,  unless  there  be  some  diffeieiiee, 
which  it  will  be  easy  to  discern. 

3493.  It  is  not  needful  to  explain  here  the  different  kinds  of  leg- 
acies which  had  been  in  use  in  the  Roman  law.  For  altbough 
this  knowledge  might  be  of  use  for  the  right  understanding  of  the 
texts  of  some  laws,  Justinian  having  confounded  all  these  soitB  d 
legacies  together,  giving  to  them  all  the  same  nature  and  the  saoie 
effect,**  yet  the  explanation  of  this  distinction  would  be  usden. 
However,  w^e  may  take  notice  of  one  way  of  bequeathing,  which  had 
been  rejected  by  the  ancient  law,  and  which  Justinian  has  allowed, 
and  w*hich  with  us  might  either  be  approved  or  rejected,  accordiiig 
to  the  circumstances.  It  was  that  manner  of  bequeathing  which 
they  called,  by  the  way  of  punishment,  pernor  jiomine,^  when  the 
testator  orilained  or  forbade  something  to  his  heir  or  executor,  or 
imposed  siMue  condition  on  him,  adding  thereto  a  penalty  either 
of  doinn  or  irivinir  somethinii  in  case  he  should  fail  to  execute  the 
will  ot  the  testator.  Thus,  by  our  usage,  a  testator  might  legally 
order  the  payment  oi'  a  legacy  at  such  a  time,  and  impose  the  pay- 
ment ol"  intert^st  as  a  pimishment  lor  his  delay  to  make  pajineiit 
Thus,  a  testator  might  require  his  heir  or  executor  to  take  into 
partnership  with  him  in  his  commerce  a  person  to  whom  he  had  a 
mind  to  prixnin^  that  advantage:  adding:,  that,  in  case  his  said  heir 
or  exocuTor  would  not  rt\^Mve  such  a  one  lor  his  partner,  he  should 
givo  him  a  cerain  sum  of  nionov.  But  our  usage  would  not  ai>— 
I Tvnc  of  a  tt^stator's  tMroining  his  heir  or  executor  to  marrv,  or  not 
to  marrv.  his  v;ai;chtcr  to  >uoh  a  one,  or,  if  he  should  contravene 
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rder,  to  give  to  each  a  one  the  sum  of  so  much.  And  al- 
^  such  a  legacy  seems  to  be  approved  by  Justinian,  contrary 
B  ancient  law  which  condemned  it,'  yet  it  would  seem  to  be 
icroachment  on  the  liberty  of  marriage,  and  by  that  means  be 
Biy  to  decency  and  good  manners. 


SECTION    I. 

THE   NATURE   OF   LEGACIES,   AND   OP   PARTICULAR    PIDUCIARY 

BEQUESTS. 

94.  The  remark  which  has  been  made  in  the  preamble  of  this 
on  fiduciary  bequests,  explains  the  reason  why  we  add  to  the 
of  this  section  particular  fiduciary  bequests. 

Art.  L 

95.  De/mUion  of  a  Legacy.  —  A  legacy  is  a  particular  dispo- 
I,  because  of  death,  in  favor  of  some  person,  either  by  a  testa- 
;  or  a  oodiciL* 

II. 

96.  Definition  of  a  Particular  Fiduciary  Bequest.  —  A  partic- 
fidnciary  bequest  is  a  disposition  by  which  the  executor  or  a 
ee  is  entreated  to  restore,  or  to  give  to  a  third  person,  a  cer- 
thing.^ 

III. 

97.  Legacies^  Particular  Fiduciary  Bequests,  and  DonatUms 
ise  of  Death,  are  all  of  the  same  Nature.  —  It  is  the  same 
[  for  the  validity  of  the  dispositions  of  a  testator,  whether  he 
»8  himself  in  relation  thereto  in  the  words  of  a  legacy,  or  of 
aciary  bequest,  or  a  donation  because  of  death ;  for  all  these 
of  dispositions  have  the  same  nature  and  the  same  use  :^  and 
her  the  testator  express  himself  in  terms  of  entreaty  to  his 
itor,  or  whether  he  commands  him,  or,  without  addressing 
elf  to  the  executor,  explains  his  will,  the  executor  will  be 

36,  Z>.  <2e  ^e^cK.  2 ;  —  4  \,Ingiit.dehgia.;  —  l  W^,  D.  de  legaL  1. 
it  dt  tmg.  reb.  per.Juieicom.  relict. 
.  1,  Z>.  <2e  Ugat.  1 ;  — /.  87,  D.  de  Ugat.3)^S  1,  InstU.  dedoncU. 
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bound  to  execute  it.*  And  it  is  the  same  thing  if  it  is  a  legatee 
whom  the  testator  requires  or  entreats  to  give  or  remit  a  Bumof 
money,  or  any  other  thing,  to  a  third  person.* 

IV. 

3498.  Wherein  consists  the  Validity  of  these  Dispositions.-^Ti^ 
validity  of  legacies,  of  fiduciary  bequests,  and  of  donations  on  ac- 
count of  death,  implies  two  things ;  the  quality  of  the  disposition, 
which  is  that  wherein  their  nature  does  consist,  and  the  formalities 
of  the  acts  which  contain  them,  whether  they  be  testaments,  codi- 
cils, or  donations.' 

V. 

3499.  Their  Nature^  and  the  FormaliHes  to  be  observed  in  (to* 
—  The  quality  of  these  dispositions  which  constitutes  their  naioR 
consists  in  the  essential  characters  which  the  laws  prescribe,  and 
on  which  it  depends  whether  they  have  their  effect,  or  whether 
they  be  null.  And  the  formalities  respect  the  acts  or  writings 
which  contain  these  dispositions,  and  which  are  the  proof  of  tiieir 
verity ;  which  is  held  to  be  well  established,  when  the  said  adi 
are  according  to  the  form  regulated  by  law.  These  formalitiei 
have  been  explained  in  their  proper  place.>^  And  as  for  the  natme 
and  characters  of  these  disjjositions,  we  must  join  to  what  has 
boon  said  of  that  matter  in  the  first  three  articles  all  the  rules  ol 
tliis  title,  and  of  the  preceding  titles,  in  so  far  as  we  can  judge  - 
thev  have  anv  relation  to  them. 

VI. 

ooW.  Ess^enfial  (Tharacters  of  these  Dispositions.  —  It  is  essential 
to  the  validity  of  these  throe  sons  of  dispositions,  that  the  person^ 
who  make  them  have  the  power  to  do  it,  that  those  in  favor  o 
whom  they  are  made  be  not  incapable  of  them,  and  that  tli 
things  which  art^  disposed  oi  be  such  as  may  be  disposed  o 
Those  thn^o  oharaetors  shall  Ix*  the  subject-matter  of  the  t^vo  foM- 
lowing  sections,  wbon^  we  must  understand  what  shall  be  said  on!  ;^ 
ot  loiT^icios  as  if  i:  had  been  also  expressed  of  fiduciary  beque<t  r^ 
and  of  donativ^ns  because  of  death.^ 

■   /    e.  •'   vn  .•:  .>Mf.  '  Z    1.  r.  cvmm.  de  ,^.     See  the  seventh  article- 

^  S  V  :  -.;  •    .-  -.  -;-. :;,  u  c:'  Tsr.ijjo-rjk  '-.e  dr^t  section  of  CodiciU.  and  the  third  article  oT 


•'v  :^  ■^-  xov—  ■  •^  ■•' ::  c  -siTtT^?  ti:>- 


>*'r^  Mevt:\.'rj:- 
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VII. 

SSOl.  A  Testator  map  burden  the  Legatees  with  Legacies  to 
other  Persons.  —  A  testator  may  burden  with  a  legacy,  or  a  fidu- 
ciary bequest,  not  only  his  executor,  but  likewise  a  legatee,  as  has 
been  said  in  the  third  article.  And  if  he  had  made  a  testament,  or 
a  codicil,  or  a  donation  because  of  death,  he  might  burden  by  new 
dispoeitions  those  to  whom  he  had  given  something  by  former 
(»ie8|  which,  having  been  made  only  in  prospect  of  death,  may 
suflGer  this  diminution.^ 

VIIL 

3502.  A  Thing  left  to  several  Persons  is  divided  equally  among 
tiem. —  If  one  and  the  same  thing  is  bequeathed  to  two  or  more 
penons,  without  distinction  of  portions,  it  will  be  equally  divided 
^ttQong  them,  share  and  share  alike.' 

IX. 

3503.  A  Legatee  of  several  Legacies  cannot  restrain  himself  to 
^^ose  that  are  without  Burden,  —  As  one  may  bequeath  one  and  the 
ftaic  thing  to  several  persons,  so  one  may  leave  to  one  person  dif- 
^f^^nt  legacies,  either  without  a  charge  or  with  a  charge :  and  the 
^S^^tee  may  accept  those  which  he  shall  think  fit,  and  reject  the 
•^^^ ;  unless  it  be  that  those  which  he  refuses  would  oblige  him 

®onie  charge.     For  in  this  case  he  could  not  divide  the  lega- 
and  by  accepting  one  he  would  be  liable  to  the  charges  of 
others.™ 

X. 

Legacies  are  only  due  after  all  the  Debts  are  paid.  —  We 

add  as  a  last  rule  of  the  nature  of  legacies,  and  of  other  dis- 

^'^^tions  on  account  of  death,  that  since  testators  can  dispose 

**y  of  their  goods,  the  debts  owing  by  the  testator,  even  those 

^^t  ^fe  the  least  favorable,  are  preferred  before  all  his  dispositions, 

'^hat  kind  soever  they  be.*^ 

^Oinm,  qnibtu  mortis  cansa  (lonatnm  est,  fideicommitti  qaoqno  tempore  potest.    L. 
^  S  \^  I),  dt  legat.  2.     See  the  last  of  the  texts  cited  on  the  third  article. 
^^«  have  added  in  the  article,  that  the  testator  may  charge  with  legacies  those  to  whom 
*  »ias  given  something  by  preceding  dispositions  made  in  prospect  of  death ;  for  he  could 
'^^  impofie  new  burdens  on  those  to  whom  he  had  made  simple  donations  that  were  to 
"^▼«  their  effect  in  his  lifetime. 
•  *  L\%,SvU.D.deleg.\. 
•  L.  5,  4  1,  D.  de  leg.  2. 
*L.66,i  \,  D.  de  Ug.  Falc. 
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SECTION    II. 

WHO    MAY    GIVE    LEGACIES,   AND   WHO   MAY    RECEIVE   THBM. 

3505.  We  must  understand  what  shall  be  said  of  legacies  hers- 
after  in  the  sense  which  comprehends  particular  fiduciary  bequests 
and  donations  because  of  death,  as  has  been  ahready  sufficieiitly' 
remarked ;  and  it  is  for  brevity's  sake  we  insert  here  only  the  waA 
legacy. 

Art.  L 

3506.  Who  map  give  Legacies.  —  The  same  persons  who  majr 
make  a  testament  may  give  legacies.     Thus,  to  know  if  a  penofli 
may  give  a  legacy,  we  must  examine  if  he  is  not  under  some  of 
the  incapacities  which  hinder  a  man  from  making  a  testameat^ 
and  which  have  been  explained  in  their  proper  place.* 

XL 

3507.  At  what  Thne  are  we  to  consider  the  Capacity  or  Aetfmdlg 
of  the  Person  who  leaves  the  Legacy. — Seeing  the  rules  tonriiin 
the  incapacity  of  bequeathing  are  the  same  with  thooe  of  the 
incapacity  of  making  a  will,  the  rules  concerning  the  time  wliM 

we  are  to  consider  the  incapiieity  of  the  person  who  dis|X)se9  are 
the  :^aine  with  re<pect  to  legacies  as  with  respect  to  the  institu- 
tion of  an  executor,  and  they  are  explained  in  the  same  place.** 

III. 

3-')0S.  ^M^o  may  rective  Leiracies.  —  Ail  persons  who  are  capable 
of  iHMiig  named  executors  of  a  will  are  also  capable  of  receiving 
legacies :  and  it  is  only  such  as  are   capable  of  being  executors 
that  are  capable  of  Ixung  legatees.     Thus,  in  order  to  know  who 
thos^*  persons  are,  we  need  only  to  consult  the  rules  which  are  set- 
down  in  their  proper  place.*" 

IV. 

iv>09.  Persons  Hmrorthtf  of  Lfsracies.  —  We  must  not  rank  in 
the  number  of  jxTsons   incapable  of  legacies  those  who  render 

■''  S^ ;  :   .  !' v:Tr'.\'*::h  irri.'Ic.  Ar.d  :hov:  :ri:  follow.  o(  lia  second  seciioo  of  TestamoO- 
"^  Soc  ihe  >vi:r,o  scvvi!.*.  <ev;:o2  of  TVsfJiKmfi. 
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xiselves  unworthy  of  them.  Thus,  for  example,  a  legatee  who 
isoUnsion  with  the  next  of  kin,  or  out  of  some  other  motive, 
Eald  conceal  the  testament,  in  which  he  had  a  legacy  left  him, 
3dd  render  himself  unworthy  of  it*  And  every  legatee  in 
3m  should  be  found  any  one  of  the  causes  which  render  the 
r  or  executor  unworthy  of  the  inheritance,  and  which  have  been 
•lained  in  their  place,  would  be  also  unworthy  of  the  legacy.* 

V. 

%S10.  The  Same.  —  We  must  not  reckon  among  the  persons 
svorthy  of  legacies  him  who,  being  next  of  kin,  had  impugned 
noli  the  testament  which  contained  a  legacy  in  his  favor.  For 
hough  the  testament  were  confirmed  against  his  pretension,  yet 
^g  it  did  not  anyways  injure  the  honor  of  the  deceased,  and 
^  lie  only  exercised  a  right  which  he  ought  not  to  be  deprived 
^y  this  legacy,  nothing  could  be  imputed  to  him  that  should 
id  him  unworthy  of  the  legacy.  But  if  this  legatee,  after  hav- 
received  his  legacy,  should  impeach  the  will  as  being  forged, 

iding  that  the  executor  had  made  it,  and  the  will  should  be 
by  sentence,  he  would  lose  the  legacy,  because  of  the 

he  had  done  to  this  executor.  But  if  the  legatee  who  is 
*  of  kin,  having  received  the  legacy  left  him,  should  afterwards 
>E^%pt  to  annul  the  testament  because  of  some  flaw  therein, 
^l  ought  to  have  this  effect,  such  as  the  incapacity  of  the  per- 
Sjistituted  heir  or  executor,  his  action  would  be  received,  and 
*Ould  be  no  bar  to  him  that  he  had  approved  the  testament  by 
Saving  his  legacy.  And,  in  general,  when  the  question  is 
''tber  a  legatee  who  receives  his  legacy  loses  the  right  which 
^ay  have  to  the  inheritance,  it  is  by  the  circumstances  of  his 
^"^n,  of  his  condition,  of  his  age,  and  others,  that  it  ought  to 
bedded' 

VI. 

•^11.  Particular  Rules  concerning  Persons  who  may  receive  Leg», 
51.  —  Although,  for  understanding  who  the  persons  are  to  whom 
Bcies  may  be  left,  it  be  sufficient  to  know,  that  whoever  is  not 
«pable  of  being  heir  or  executor  may  be  a  legatee ;  yet  there 

L,Vi,C.dt  legat. 

See  the  third  section  of  Heirs  and  Executors  in  general. 

£.  7,  4  XyD.dehi*  qua  ut  ind.  auf.    See  the  second  and  following  articles  of  the  third 
tion  of  an  Undutiful  Tatament. 

VOL.  II.  43 
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are  in  relation  to  this  subject  some  particular  rales,  whidiil  if 
necessary  to  distinguish  from  this  general  rule,  either  becauMthtj 
are  exceptions  to  it,  or  for  other  considerations,  which  one  wUl  be 
able  to  judge  of  by  the  rules  which  follow.* 

VII. 

3512.  One  may  bequeath  Alimonp  to  a  Pertan  incapable  of  diff 
Legacies.  —  The  incapacity  of  inheriting  or  receiving  a  ben^ 
by  some  disposition  mitde  in  prospeut  of  deuUi  does  not  compre- 
hend legacies  of  alimony.  For  the  same  being  of  an  abidnle 
necessity  to  whosoever  lives,  it  is  but  equitable  that  ull  peiMM 
whafsoever  should  be  capable  of  receiving  it.  Thus,  one  may 
be<]ueath  alimony  even  to  those  who  are  under  sentence  of  death, 
or  condemned  to  other  punishments,  which  imply  civil  death;  uA 
■whilst  they  continue  in  life,  they  may  enjoy  a  legacy  limited  lo 
this  use." 

VUI. 

3513.  The  Testator  -maij  leave  a  Legacy  to  his  Exeniton.—K 
testator  may  leave  a  legacy,  not  only  to  other  persona  be«ide«  bit 
executore,  but  even  to  the  executors  themselves,  if  they  be  moit 
in  numb(;r  than  one  ;  for  one  executor  alone  having  all  the  goods 
of  the  inheritance,  ho  cannot  owe  himself  a  legacy.  Thus,  wbew 
tJiere  are  two  or  more  executi>ra,  the  testator  may  Iici|iifath  eillier 
to  any  one  of  them  alone,  or  to  every  one  of  them,  what  he  thinks 
fit,  and  difltingaisb  them  by  particulu  dispositioiifl  of  ocftus 
things.' 

IX. 

3514.  A  Legacy  lefito  Two  Execulors, how  to  be  divided. — If  a 
testator  had  left  a  legacy  in  common  to  two  of  his  executors  or 
testamentary  heirs,  they  would  share  it  by  equal  portions,  althoogh 
their  portions  in  the  inheritance  were  unequal,  unless  the  testator 
had  distinguished  the  portions  of  the  legacy  in  the  same  manner 
as  those  of  the  inheritance.     But,  not  having  done  it,  their  con- 

(  See  the  following  uticles. 

^  L.S,D.dehu  qua  pro  wm  tcript.  Tho  sua«  inotirM  which  make  a  legacj  of  lEmo- 
nj  io  &  penon  eoademned  to  death,  or  to  bdj  other  pDDuhmcQt  which  implie*  civil  tad. 
to  snbiist,  aeem  to  jnstifj  the  like  legsc;  in  favor  of  an  alien  who  should  Itand  in  need  at 
this  relief;  and  hia  incapaci^  of  inhetiting  onght  not  10  exdnde  him  from  the  bcarft  o( 
B  legacj  of  this  natnrt. 

'  L.  IT,  ^  i,  D.  <U  Ug.  I. 
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dition,  althongh  different  in  respect  of  the  inheritance,  is  the  same 
in  the  legacy*^ 

X. 

3515.  T%e  Testamentary  Heir^  who  is  also  a  Legatee^  may  keep 
to  his  Legacy y  and  renounce  the  Inheritance,  —  If  the  testamentary 
heir,  who  is  likewise  a  legatee,  renounces  the  inheritance,  he  will 
not  be  for  that  deprived  of  his  legacy.  For  it  was  free  for  him  to 
abstain  from  one  of  the  two  favors,  and  to  keep  to  the  other.™ 
And  if  it  was  a  son  that  was  instituted  heir  in  part,  and  named  a 
legatee  by  the  testament  of  his  father,  he  might  likewise  keep  to 
the  legacy,  without  being  charged  with  contravening  the  will  of 
tiie  testator  his  father ;  since  he  might  very  decently  excuse  himself 
from  meddling  in  the  affairs  of  the  inheritance,  and  leave  it  to 
those  who  were  called  to  the  succession  with  him.*^ 

XL 

3516.  One  may  leave  a  Legacy  to  Unknown  Persons^  and  in  what 
Sense,  —  A  testator  may  leave  a  legacy  to  a  person  unknown,  and 
even  uncertain,  provided  that  some  circumstances  mark  his  inten- 
tion, and  the  motive  that  induced  him  to  it,  by  which  we  may 
oome  at  the  knowledge  of  the  person  to  whom  he  has  left  the 
legacy.  Thus,  for  example,  if  a  testator  had  bequeathed  a  sum  of 
money  to  a  person  who  should  do  such  a  piece  of  service  either  to 
himself,  or  some  one  of  his  children,  or  of  his  friends ;  he  who 
ahonld  happen  to  be  the  person  who  rendered  this  service  would 
be  the  legatee,  although  the  testator  had  died  without  knowing 
who  had  done  him  that  good  ofTice.^ 

XII. 

3517.  A  Legacy  to  one  of  many  Persons,  —  One  may  leave  a 
legacy  to  one  person  among  many,  as  to  one  of  the  children  of  a 
son,  or  of  a  relation,  or  of  a  stranger ;  whether  the  testator  explain 
the  circumstances  which  might  distinguish  this  legatee,  or  that  he 
leaves  the  choice  of  him  to  his  heir  or  executor,  or  to  some  other 
person.  And  in  the  first  case,  if  the  legatee  is  sufficiently  dis- 
tinguished, he  alone  will  have  the  legacy,  or  if  he  is  not  sufficiently 
distinguished,  all  the  children  will  have  their  share  in  it     But,  in 


•  L.  67,  4  1,  D.  de  Ug.  1.  »  L.  17,  4  2,  Z).  A  Ug.  1. 

■  L.  87,  tod.;  —  L  12,  C.deleg.  •  L.  5,  D.  de  rtb,  dub. 
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the  second  case,  he  who  shall  have  been  named  by  the  beit  m 
executor,  or  other  person,  to  whom  the  testator  hud  givpn  tbt 
power  of  naming,  will  be  the  legatee.  And  if  he  who  bad  liie 
power  of  naming  dies  without  ha%'iiig  naiiird  any  ouv,  the  Ipgwy 
will  belong  either  wholly  to  one  child  alone,  if  there  remain*  aa 
more  than  one,  or  it  will  belong  in  common  to  those  wbotholi 
remain.  Thus,  although  the  legacy  were  destined  only  for  one 
child,  yet,  none  of  them  being  diutiaguisbed  iiom  the  oUicnt  it 
would  go  to  them  all.^  -J^J 

xm.  ^ 

3518.  A  Legacy  to  a  Toum^  or  other  CorporaUem. —  One  BUT 
leave  a  legacy  to  a  town,  or  other  corporation  whatsoever,  whethei 
spiritual  or  secular,  and  direct  that  it  be  appliud  to  some  booni 
and  lawful  use,  such  aa  for  public  buildings,  for  tuaintaiiiiag  tbi 
poor,  or  for  other  charitable  uses,  or  for  the  public  good  of  the  lai 
society.''  And  we  must  consider  as  a  legacy  left  to  a  town,  or 
other  corporation,  that  which  is  left  to  those  who  compose  [Iw 
aaid  body,  as  to  the  inhabitants  of  such  a  town,  or  omer  pl8oe,t(i 
the  canons  of  such  a  chapter,  to  the  monks  of  such  a  monaato;.' 
But  we  mast  not  reckon  in  the  number  of  corporations  capable  (^ 
legacies  those  which  arc  not  duly  established  and  approved.  Bnt 
if  the  legacy  were  left  personally  to  the  particular  person*  iriw 
had  a  mind  to  form  themselves  into  a  society,  that  they  miRht 
reap  the  benefit  of  the  legacy,  cither  every  one  for  himself  in  pu- 
(icular,  or  for  tiie  society  in  general,  when  it  should  be  establistwdf 
tbe  legacy  might  subsist  according  to  the  circumstances.* 


SECTION    III. 

WHAT   TBINOB    HAT    BE   DETISED. 

3519.  Ajs  to  things  which  may  be  devised,  it  is  necessary  1(^ 
observe  a  distinction  of  legacies  of  two  sorts.  One  is  of  the  ieg-'Z 
acies  of  things,  of  which  the  property  passes  to  the  legatee;  anita 
the  other  is  of  legaciea  which  do  not  convey  to  the  legatee  th^ 
I»operty  of  any  thing,  but  only  an  enjoymeat,  or  the  ase  uc^ 

r  L.  17,  H,  D-Afcff.  8;  — vlM,«>d.;  — (.  87,tS,JJ.  Ai^.  8;— rf./.  BT,(T. 

1  L.lT!,D.deleg.l;~Llia,tod. 

'  L. 3, D. dent. dab.  •  L.K,D.dtnkM. 
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I  of  a  thing  for  some  time,  or  during  his  life,  snch  as  a 
ict,  a  pension,  alimony,  or  other  annuity.  The  legacies  of 
rst  of  these  two  kinds  shall  be  explained  in  this  and  the  fol- 
g  section,  and  those  of  the  second  sort  shall  be  the  subject- 
1  of  the  fifth  section. 

Art.  L 

50.  One  may  devise  every  Thing'  that  w  in  Commerce.  —  One 
devise  all  sorts  of  things,  movables  or  immovables,  rights, 
es,  and  things  of  any  other  kind  that  are  in  commerce,  and 
nay  pass  from  the  use  of  one  person  to  that  of  another.* 

11. 

51.  One  cannot  devise  Things  thai  are  Public  or  Consecrated. 
ice  one  can  devise  only  what  may  pass  to  the  use  of  the 
^  the  legacy  of  a  public  thing,  or  of  a  consecrated  place, 
I  be  without  effect,  and  the  legatee  would  not  so  much  as 
the  value  of  these  sorts  of  things,  whether  the  testator  was 
uit  of  the  quality  of  the  things,  or  knew  it.  And  in  this  last 
mch  a  disposition  would  be  the  act  of  a  madman.^ 

III. 

S.  One  may  bequeath  a  Thing  belonging'  to  another  Person. 
though  one  cannot  dispose  of  what  belongs  to  others,  yet  a 
or  may  bequeath  a  thing  which  belongs  to  another.*"  And 
A  legacy  may  have  its  effect,  or  not  have  it,  according  to  the 
which  follow. 

Remarks  on  the  Preceding  Article. 

13.  Although  it  may  seem  somewhat  strange  that  one  can 
!ath  a  thing  which  he  has  no  right  to  dispose  of,  and  espe« 


41,  D.  de  Ugat.  1.    Sec  the  following  article. 

tnpnm  Martium,  ant  fonim  Romanura,  rel  sdem  sacram  legari  non  posse  constat. 

m  pnedia  Cs&saris  quro  in  formam  patrimonii  redacta,  sab  procnratore  patrimonii 

legentur,  nee  a:stimatio  eorum  debet  prsestari.    L.  39,  ^  penult,  et  ult.  D.  de  legat.  1 . 

est  talia  leguta  testamento  adscribcre.     Diet.  I.  ^  8,  inf. 

t  is  said  in  this  article  of  a  consecrated  place  is  to  be  understood  of  holy,  sacred, 

scrated  places  that  arc  set  apart  for  public  use,  such  as  a  church  or  church-yard. 

I  legacy  of  a  honsc  in  which  there  was  a  chapel  for  tlie  use  of  the  said  house 

omprehend  the  chapel,  in  the  same  manner  as  the  legacy  by  an  ecclesiastic  of  his 

lapel  would  take  in  the  consecrated  plate  belonging  to  it 

1  M>hun  testatoris  tcI  hasredis  res,  scd  etiam  aliena  Icgari  potest    4  ^i  ^i<<-  *f^  i^- 

43  • 
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dally  a  thing  which  ho  knows  to  be  another's,  and  that  it  doM  no 
seem  possible  that  one  in  his  right  senses  should  make  «ach  a  dii 
position  ;  however,  seeing  a  testator  may  oblige  his  heir  oreseci 
tor  to  purchase  ati  estate  for  the  use  of  a  legatee,  this  woahl  be  i 
efToct  to  bequeath  a  thing  that  U  another's.  Thus,  we  mnat  oode 
stand  what  shall  be  said  in  the  following  article  as  meant  of  di 
positions  of  this  quality,  or  such  that  one  may  judge  that  the  te 
tator  did  not  intend  to  make  a  ridiculous  legacy  of  a  house,  f 
instance,  belonging  to  his  neighbour,  without  having  any  cmut 
stance  that  may  justify  such  a  disposition  from  the  impntatioii  i 
extravagance.  For  it  ought  to  have  some  foundation  and  wm 
motive  that  may  agree  with  good  sense,  and  render  it  just. 

3524.  It  would  seem  that  it  is  only  in  this  sense  that  wc  are  i 
understand  the  rules  which  we  find  in  the  Roman  law  toucluR 
this  matter,  and  that  the  authors  of  those  rules  neither  could,  n( 
intended  thereby  to,  authorize  the  impertinent  dispoeitiuna  < 
things  to  which  neither  the  testator  nor  bis  heir  or  execatcn'  hi 
fuiy  right,  and  when  there  was  no  circumstance  that  coidd  mtlk 
BBch  a  disposition  appear  to  be  reasonable  ;  as  we  uught  likcmR 
to  believe,  that,  by  permitting  a  testator  to  bequeath  what  did  no 
belong  to  him,  they  did  not  thereby  mean  that  a  testator  might  ii 
conscience  give  away,  or  a  legatee  retain,  a  thing  bequeWheil 
which  belonged  neither  to  the  testator  nor  to  his  heir  or  exectitoi 
We  iidd  tliis  hist  rcfh'diiin  bc<';nisc  of  tlie  sentiment  of  sofu 
authors,  who  have  been  of  opinion  that  the  canon  law  c 
as  unlawful  all  legacies  of  things  belonging  to  other  j 
which  they  found  upon  the  decretal  of  the  fifth  chapter,  De  U 
mentis,  although  that  decretal  be  only  in  a  particular  case,  wher 
the  legatee,  being  in  possession  of  the  thing  bequeathed,  refused  t 
give  it  back,  pretending  to  found  his  right  to  the  thing  on  the  nil 
of  the  civil  law,  which  had  permitted  the  testator  to  bequeath  it  t 
him.  No  person  could  ever  imagine  that  in  auch  a  case  the  Jej 
acy  ought  to  divest  the  proprietor  of  bis  right.  These  are  tb 
words  of  that  decretal :  Filius  nosier,  F.  conquestus  est,  guod  qkm 
dam  P.  pater  suus  altgua  Ecctesitr  vestra,  sepuUuree  sute  gntu 
juris  alieni  reliqait.  El  guidem  leges  hvjus  saxuli  hoc  habent,  ■ 
lueres  ad  solvendwn  cogatur  si  auctor  ejus  rem  legavit  alienam :  w 
quia  lege  Dei,  non  autem  lege  hujus  steculi  vivimus,  valde  viHd  vide 
tur  tnjurius,  tU  res  iibi  legata,  quie  cujusdam  Ecclesite  esse  peril 
benlur,  a  te  teneantur,  qui  aliena  reslUuere  debuisti.  It  is  true,  tba 
the  terms  of  this  decretal  »eem  to  condemn  in  general  the  mk  o 
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ibe  d^%rjl  law,  as  being  opposite  to  the  divine  law ;  but  seeing  it  is 
only  ^%7«^th  respect  to  the  injustice  of  this  legatee,  and  that  a  legacy 
oonfoar-anable  to  the  remark  we  have  just  now  made,  or  to  the  case 
whickm  shall  be  explained  in  the  sixth  article,  would  have  nothing 
in  it  c^^)ntrary  to  the  divine  law,  it  is  necessary,  in  order  to  give  to 
this  dL^scretal  its  proper  and  just  meaning,  to  apply  it  rather  to  the 
bad  rs.^ie  that  one  would  make  of  the  rule  of  the  civil  law,  than  to 
the  imzK^le  itselfl 

IV. 

35SS^.  A  Testator  may  bequeath  a  Thing  which  he  knows  is  not 
his  om^^^n.  ^  If  the  testator  knew  that  the  thing  which  he  bequeathed 
was  Ka  ot  his  own,  the  testamentary  heir  or  executor  will  be  bound 
eithexr  to  give  the  thing  itself  to  the  legatee,  if  he  can  have  it  of 
the  O'x^rner  at  a  reasonable  rate  ;**  or  if  he  cannot  purchase  it,  or  will 
not,*  h%e  must  give  the  value  of  it  For  the  intention  of  the  testa- 
t<w  ^^^as,  that  the  legatee  should  reap  the  benefit  of  the  legacy. 
But  i-f  will  not  be  presumed  that  the  testator  knew  that  what  he 
beqi^^i^thed  was  not  his  own,  unless  this  fact  be  proved ;  and  it  is 
^^  ^^^'^tee  that  is  to  make  proof  of  it,  for  he  who  is  the  demand- 
•***  ^-^  obliged  to  establbh  his  right' 

V. 

3SS6.  The  Legacy  is  Null  if  the  Testator  thought  that  the  Thing 

A*  ^^^ueathed  was  his  own,  ^  If  it  is  not  proved  that  the  testator 

'"'^'^^^  that  the  thing  which  he  bequeathed  was  not  his  own,  the 

icg^Ciy  will  be  null.     For  it  is  presumed  that  he  gave  it  away  only 

t*^5^-X38e  he  thought  it  was  his  own,  and  that  otherwise  he  would 

not     liave  charged  his  testamentary  heir  or  executor  with  a  legacy 

of  ^bis  nature.' 

VI. 

^S27.  Exception  to  the  foregoing  Rule. — If  the  legacy  of  a  thing 
whioh  the  testator  took  to  be  his  own,  and  which  was  not  so,  had 
been  given  in  favor  of  a  near  relation  of  the  testator's,  or  of  a  por- 
^^  of  that  consideration  that  it  would  make  it  a  duty  in  the  tes- 
tator to  leave  him  such  a  legacy,  it  would  have  the  eflect  that  the 

^  S  ijnat.de  l^.;  —  !.  30,  Svli'D.de  leg.  3. 
f  ^iluU.  inf. 

S  4,  inf.  Inst,  de  Ug.    Sec  the  following  article. 

\  4,  Inst,  de  leg. ;  —  /.  36,  inf.  D.detuuet  usitjr.  leg. 


612  THE   CIVIL   LAW.  [PABT  IL  BOOK  IT. 

circumstances  might  demand.  Thus,  for  example,  if  a  testator 
had  bequeathed  to  his  widow,  whom  he  left  without  an  estate,  the 
usufruct  of  some  land  or  tenement  which  was  not  his  own,  woi 
which  he  believed  was  his  own,  thinking  that  the  said  land  or 
tenement  was  part  of  a  succession  that  had  fallen  to  him  a  littk 
before  his  death,  the  testamentary  heir  or  executor  of  this  testator 
would  be  obliged  to  pay  to  the  said  widow  an  annnitj  to  tke 
value  of  that  usufruct,  or  the  usufruct  itself,  if  he  could  agree  far 
it  with  the  proprietor  at  a  reasonable  price.** 

VIL 

3528.  If  the  Thing  belongs  to  the  TestamefUary  Heir  or  Extoh 
tor  J  U  is  equal  whether  the  Testator  know  or  be  ignoratU  if  Ait 
Fact. —  If  the  thing  bequeathed  did  belong  to  the  testamentiij 
heir  or  executor,  it  would  be  the  same  thing  whether  the  testator 
knew  or  were  ignorant  of  that  fact,  and  the  testamentary  liar 
would  be  bound  to  acquit  the  legacy.     For  even  although  tidi 
testator  had  believed  that  the  thing  was  his  own,  yet  we  oagbt 
not  to  presume  in  this  case  that,  if  he  had  known  that  it  was  not 
his  own,  he  would  not  have  bequeathed  it,  and  would  not  hate 
been  willing  to  burden  his  testamentary  heir  with  the  procmiiig  it 
some  other  way ;  since  he  might  have  very  reasonably  judged  that 
it  would  be  as  easy  for  his  testamentary  heir  to  give  that  which 
was  his  own  as  that  which  should  be  a  part  of  the  inheritance. 
Thus,  we  ought  to  presume  to  the  contrary,  that  he,  having  a  mind 
to  leave  this  legacy,  would  not  have  been  diverted  from  doing  it, 
although  he  had  known  that  the  thing  belonged  to  his  testamen- 
tary heir  or  executor.* 

VIII. 

3529.  //'  the  Tiling  bequeathed  belongs  already  to  the  Legatee^^ 
the  Legacy  is  useless,  —  If  the  thing  bequeathed  did  belong  \o  the?- 
legatee,  the  legacy  would  be  null.  For  he  could  not  acquire  a  ne\w- 
right  to  what  was  already  entirely  his  own.  And  we  ought  Xmr 
presume  that,  if  the  testator  had  known  it,  he  would  not  have  mad^ 
such  a  disposition.  Thus,  it  would  remain  always  null,  althoufirh 
it  should  afterwards  happen  that  this  legatee  should  alienate  tk^e 
thing  that  was  bequeathed  to  him,  and  he  could  not  so  much  ac« 
demand  the  value  of  itJ 

•»  /..  10,  C.  de  legat.  »  L.  67,  S  8,  D.  de  legal.  2. 

'  UO,  InM.  de  l^jat. ;  —  M3,  C.  tod. 
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IX. 

3590.  ^ike  Legatee  has  acquired  by  a  lucrative  Title  what  was 

hegueaihed  to  Aim,  the  Legacy  will  be  Null  —  If  after  a  testator 

h^  beqneathed  a  thing  which  was  not  his  own,  and  which  he 

knew  was  not  his  own,  the  legatee  had  acquired  the  property  of  it 

far  a  yalnable  consideration,  as  in  a  sale,  the  legacy  would  subsist, 

^nd  the  value  of  it  would  be  due  to  the  legatee ;  for  he  ought  to 

''^p  the  profit  of  the  legacy.     But  if  he  had  acquired  the  thing  by 

'^  lucrative  title,  as  by  gift,  or  by  another  legacy  from  the  propri- 

**or  ttiereof,  the  legacy  of  the  testator,  who  was  not  owner  of  the 

^l^iiig  bequeathed,  would  remain  null,  unless  it  should  appear  that 

"^  intention  was  that  the  legatee  should  have  in  this  case,  besides 

^  thing  itself,  likewise  its  value.     But  if  this  intention  was  not 

^^  evident,  it  would  be  sufficient  for  the  legatee  to  have  without 

^f  eharges  the  very  thing  which  the  testator  intended  to  give 

'^^   although  he  came  by  it  another  way,  since  by  that  the  in- 

'^tion  of  the  testator  would  be  accomplished.™ 

X. 

I.  A  Legacy  of  the  same  Thing  to  the  same  Person  by  tvpo 
^s,  —  If  it  should  happen  that  two  testators  had  be- 
^^"•hed  the  same  thing  to  one  and  the  same  person,  and  that  by 
of  one  of  the  two  legacies  the  legatee  had  been  made 
of  the  thing  bequeathed,  he  could  not  pretend  by  the  other 
:y  to  have  the  value  of  it.  For  the  intention  of  both  the  tes- 
would  be  fulfilled,  since  he  would  have  that  which  both  the 
^  and  the  other  had  a  mind  to  give  him.  But  if  he  had  re- 
'^'"^^d  by  one  of  the  two  testaments  the  value  of  the  thing  before 
*^«l  the  thing  itself,  which  might  afterwards  come  to  him  by  the 
**^»  legacy  of  the  testator,  who  was  master  of  it,  he  would  have 
^  V)enefit  thereof,  and  the  testamentary  heir  would  be  obliged  to 
^^  it  him."  For  the  value  which  he  had  already  received  would 
^  ^scharge  the  testamentary  heir  of  him  who  had  bequeathed  a 
'**^g  which  was  his  own ;  and  it  would  not  be  just  that  this  testa- 
^^^tary  heir  should  reap  the  profit  of  the  thing  bequeathed. 

XL 

^532.  Two  Legacies  of  one  and  the   same    Sum  are  not  two 
"^^acies  of  the  same  Thing.  —  Wc  must  not  reckon  among  lega- 

^  ^  i,  Intt.  de  lf^,;^l.  ^\,  S  \,D.delfgat.^\  —  l  88,^  7,  i/i/  D.  de  Ug.  2. 
^  K  m/  /»f.  de  U^. 
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cies  of  one  and  the  same  thing,  those  which  consist  in  a  like  turn 
of  money,  or  in  a  like  quantity  of  those  sorts  of  tilings  tbataic 
given  by  number,  weight,  or  measure ;  bat  only  those  when  Iwa 
teetatorii  happen  to  devise  one  and  the  same  land  or  tenement, oi 
other  particnlar  thing  which  is  the  same  in  substaDcc  Thua,  ihe 
legacies  of  the  lilie  sums  of  money  to  one  aud  the  same  legatee  in 
the  testaments  of  two  different  persons,  would  have  their  eflcct: 
and  if  two  testators  had  bequeathed  each  of  them  a  pension,  M  ull* 
mony,  to  a  legatee,  either  of  the  same  or  diflerent  sums,  bolh  Ik: 
legiicies  would  be  due ;  for  it  was  the  intention  of  each  of  the  two 
testators  to  give  to  the  legatee  a  part  of  his  goods.  Thu«,  the  leg- 
acy of  the  one  would  not  hinder  tlie  cifect  of  the  legacy  of  ibe 
other.  And  it  would  be  the  same  thing  in  the  ctuc  of  two  onmii- 
tictj,  or  rents  of  another  nature,  if,  the  legatee  having  acquired  one 
of  tlicm  by  a  donation,  or  by  some  other  title,  the  other  should  be 
afterwards  left  him  by  a  testament" 

XIL 
353:3.  Vic  Devise  of  a  Land  or  Tenement  in  which  the  Tcslalor 
has  only  a  Share,  is  reduced  to  that  Share.  —  If  a  testator,  having  a 
land  or  tenement  in  common  with  another  person,  had  devUed  tb* 
same,  without  mentioning  his  portion  of  it,  but  saying  barely,tbal 
be  devised  the  said  laud  01  tenement,  the  dcviiie  would  have  iti 
effect  only  for  the  portion  thereof  that  djd  belong  to  the  testalot. 
For  it  would  be  presumed  that  he  meant  only  to  give  away  the 
fihare  that  he  had  in  the  said  land  or  teuemcnt.'* 

XIII. 
.  3534.  A  Legacy  to  a  Debtor  of  tchat  he  owes.  —  A  creditoi  may 
bequeath  to  his  debtor  all  that  he  owes  him,  or  a  part  of  it.  Bat 
this  legacy,  as  all  other  legacies,  does  no  prejudice  to  the  cieditoa 
of  the  testator,  who  are  preferred  to  all  the  legatees,  as  has  been 
mentioned  in  the  last  article  of  the  first  section ;  and  tJie  debtor 
who  is  legatee  for  what  he  owes  will  not  be  discharged  from  hit 
debt,  unless  there  be  goods  enough  in  the  inheritance  to  satisfy  sU 
the  creditors  of  the  testator,  and  likewise  the  Falcidian  portioD 
due  to  the  testamentary  hek,  as  shall  be  shown  in  the  following 
title.' 

'  L.  87.  D.  *  iegai.  2.  F  £.  5,  t  3,  D.  it  trg.  I. 

S  LibcrRtioDEDi  debilori  posse  legori  jam  certain  eat.    L.  3,  D.  dt  liba-.  ley.    Owiihd 
dibiioribag  ea  qus  debent  i«cie  legaDtar:  licet  domini  eonun  anu    L.  1,  D.  tod. 
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Remarks  on  the  Preceding  Article. 

3535.  It  appears  from  the  two  texts  cited,  that  it  was  a  doabt  in 
the  Roman  law  whether  a  creditor  could  bequeath  to  his  debtor 
that  which  he  owed  him.  The  doubt  was  founded,  as  appears  by 
tiiese  words,  Kcet  domini  eorum  sint,  upon  this,  that  one  cannot 
beqaeath  to  a  person  what  is  already  his,  and  that  what  is  due  by 
a  debtor  is  still  the  debtor's,  until  he  strips  himself  of  it  by  paying 
it  to  his  creditor.  We  make  this  remark  only  because  of  the  diffi- 
culty which  the  reader  might  find  in  these  texts.  For  as  to  the 
validity  of  such  a  legacy,  who  can  doubt  of  it  ?  But  we  must 
add  on  this  subject  one  reflection  more,  which  another  text,  relat- 
ing to  the  manner  in  which  a  testator  might  discharge  his  debtor, 
aeems  to  deserve.  It  is  a  law  in  which  it  is  said,  that  if  a  creditor, 
being  sick,  had  delivered  into  the  hands  of  a  third  person  the  bond 
or  obligation  of  the  sum  due  to  him  by  one  of  his  debtors,  charg- 
ing the  said  person  to  give  him  back  the  said  bond  or  obligation 
in  case  he  should  recover,  and  to  deliver  it  up  to  the  debtor  in  case 
he  should  die,  and  this  last  case  happened,  the  heir  or  executor 
of  the  said  creditor  could  not  demand  the  said  debt  of  the  debtor.* 
It  is  to  be  remarked  on  this  decision,  that  such  a  disposition  would 
not  be  just,  and  ought  not  to  be  executed,  except  with  several  pre- 
caations,  which  divers  circumstances  might  demand.  For,  in  the 
first  place,  it  would  be  null  if  it  were  made  to  defraud  the  cred- 
itors of  a  person  who  should  give  such  an  order.  And  secondly, 
since  this  disposition  would  be  only  a  donation  in  prospect  of 
death,  it  would  be  liable  to  be  curtailed  both  for  the  Falcidian 
portion  of  the  testamentary  heir,  which  shall  be  treated  of  under 
the  following  title,  and  for  the  legitime  or  legal  portions  of  the 
ehildren.  And  it  would  likewise  be  subject  to  the  diminution 
which  the  customs  make  of  all  dispositions  made  in  prospect  of 
death  in  favor  of  the  heirs  of  blood.  But  although  there  should 
be  no  cause  for  diminishing  or  reducing  the  same,  and  the  ques- 
tion were  not  only  about  the  validity  of  such  a  disposition,  yet  the 
circomstances  thereof  might  give  rise  to  difficulties.  Thus,  for 
example,  if  we  suppose  that  a  creditor,  to  whom  a  rent  was  due, 
had  deposited  the  engrossed  copy  of  the  deed,  by  which  the  rent 
was  constituted,  in  the  hands  of  a  third  person,  that  he  might  de- 
liver op  the  same  after  his  death  to  his  debtor  ;  seeing  there  would 

•  /..  3,  4  2,  D.  de  liber,  leg. 
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be  no  other  proof  of  this  will  of  the  deceased  besides  the  drdan- 
tion  which  thv  depositary  should  make  of  it,  and  that  the  title  or 
deeil  by  which  the  rent  wa«  conatitnted  would  remain  entira,  titv 
original  miniitr  thereof  being  lodged  in  the  hands  of  the  ootaiy 
public,  the  bare  declaration  of  tbi»  depositary  would  mil  be  aoHI- 
ci^iit  to  prove  a  dispoBJtion  made  in  prospect  of  death,  and  lo  an- 
nul a  debt,  the  title  whereof  would  still  be  subsiating,  and  of  whiob 
there  would  appear  no  discharge  or  acquittance.  But  if  wr  i>appo<e 
that  the  title  by  which  this  rent  was  constituted  were  an  obli|^- 
tiori  of  which  there  were  no  original  minute,  aud  that  the  htrir  or 
executor  of  this  creditor  had  caused  the  same  to  be  seized  in  Cite 
hands  of  the  depositary  before  he  had  delivered  it  to  the  d<^tnr, 
pretending  to  dispute  the  validity  of  sneh  a  disposition,  or  not 
itgreeing  that  the  deceased  ever  had  such  an  intention ;  the  <iw* 
tioD  in  such  case  would  eeem  to  depend  on  the  circumstaucee  of 
the  sum,  the  goods  of  the  deceased,  the  quality  of  the  depouitrj, 
and  other  circumstances  which  might  help  un  to  judge  whether  tbc 
declaration  of  the  depositary  ought  to  supply  the  want  of  a  dis|»- 
sition  in  prospect  of  death  mc^de  according  to  form. 

XIV. 
3fi36.  7%e  Legacy  of  what  is  due  from  one  of  two  Persons  alu> 
are  indebted  for  the  same  Sum  acquits  onh/  him  to  tffhom  it  ii  U/L 
—  If  a  testator,  to  whom  two  debtors  should  be  engaged  eui^h  ol 
them  for  the  whole  debt,  bequeaths  to  one  of  the  two  that  whidi 
he  owes  him,  this  legacy  will  acquit  only  that  legatee,  and  the 
other  will  remain  obliged  for  his  portion.  For  although  the  1^- 
tee  was  bound  for  the  whole  debt,  yet  the  legacy  would  hate  iti 
entire  efTect  by  discharging  him  of  his  share  of  the  debt,  since  he 
will  not  be  anyways  accountable  for  the  portion  of  his  fallow- 
debtor,  who  will  owe  that  all  alone.''  But  if  these  debtors  were 
oopartners,  and  it  appeared  that  the  intention  of  the  testator  w 
to  annul  the  debt  in  favor  of  the  company,  the  legacy  would  be 
common  both  to  the  one  and  the  other.* 

XV. 

3537.   T%e  Legacy  of  a  Delay  of  Payment  to  a  Debtor  ditdui^ 

'  him  of  the  hUerest  for  that  Time.  —  A  testator  may  beqaeath  to 

his  debtor  a  respite  for  the  payment  of  that  which  he  owes  bii"' 
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And  this  legacy  will  have  this  effect,  that  the  testator's  heir  or  ex- 
ecator  cannot  for  the  time  of  that  forbearance  demand  any  interest. 
And  maoh  less  could  he  pretend  to  costs  and  damages,  if  the  debt 
were  of  such  a  nature  as  the  default  of  payment  might  give  a 
handle  for  such  a  demand.^ 

XVL 

8S38.  Ik  what  Sense  the  Father^  who  is  Otuvrdian  to  his  SoHj  may 
be  discharged  from  giving^  an  Account  of  his  Administration,  —  If 
a  son,  whose  father  had  been  his  guardian,  happening  to  die  with- 
out children  before  the  father  had  made  up  the  account  of  his 
goardianship,  had  ordained  by  his  testament  that  his  executors,  if 
be  had  named  others  together  with  his  father,  should  not  demand 
of  him  any  account  of  his  administration,  this  disposition  would 
have  its  entire  efiect ;  for  it  was  in  his  power  to  give  nothing  at  all 
to  these  other  executors.  But  if  this  testator  had  children  to 
whom  the  grandfather  ought  to  give  an  account,  it  would  be  rea- 
sonable to  give  to  such  a  disposition  the  temperaments  that  equity 
might  require,  according  to  the  circumstances,  so  as  not  to  oblige 
the  grandfather  to  so  strict  an  account  as  might  be  required  of  an- 
other guardian,  and  likewise  not  to  do  any  thing  to  the  prejudice 
of  the  children,  under  pretext  of  the  favor  that  ought  to  be  shown 
to  the  grandfather.^ 

Remarks  on  the  Preceding  Article. 

3539.  It  is  to  be  remarked  on  the  rule  explained  in  this  article, 
that  we  have  turned  it  in  such  a  manner  as  to  accommodate  it  to 
onr  osage.  For  we  should  not  observe  the  rule,  such  as  it  is  ex- 
plained in  the  text  quoted  on  this  article.  And  if  a  father,  who 
had  had  the  tuition  of  one  of  bis  children,  having  also  other  chil- 
dren, had  alienated  the  goods  of  the  child  whom  be  had  under  his 
tuition,  and  had  gathered  in  some  of  his  debts ;  he  would  be 
bonnd  to  give  an  account  of  them  to  his  grandchildren,  heirs  to 
their  father  whose  guardian  he  was,  since  it  would  not  be  just  that 
his  other  children  should  have  the  profit  of  the  goods  of  tlieir 
brother  to  the  prejudice  of  his  children,  their  nephews. 

3540.  It  may  be  observed  in  relation  to  the  accounts  of  the  ad- 
ministration which  fathers  may  have  of  the  estates  of  their  chil- 

'  i^.  8,  ^  2,  D.  de  liber,  leg.    See  the  third  article  of  the  second  section  of  Interest^  Costs^ 
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dreii,  thiil  by  llie  dispodition  of  siiiine  customs  the  fnOiets  are  tntnn, 
guuiYltiins,  or  t^tuwurd?  to  their  children,  ami  hitvc  the  cnjoyiaent 
of  their  revenues  without  being  liable  to  give  an  account.  Bat 
tills  i»  to  be  only  nf  w)i»t  the  father  may  constiinc  for  his  own  lUC, 
but  not  of  what  he  may  alienate. 

XV  ri. 

3641.  A  Legacy  of  a  Thing  laid  in  Paten. —  If  n  trstntor  be- 
qaeaths  a  thing  which  he  had  pawned  to  a  creditor,  the  eiecutnr 
will  be  bound  to  pay  the  debt  in  order  to  redeem  and  drliver  to 
the  legatee  the  tiling  b(K|ncathed,  arUeaa  the  words  of  the  lej^, 
or  other  proofs,  ^ihould  make  it  appear  that  it  was  the  intention  of 
the  testator  to  charge  the  legatee  with  the  payment  of  the  delit. 
But.  if  the  pledge  had  been  sold  for  the  debt  by  tie  creditor,  the 
executor  would  be  bound  to  give  the  value  of  it  to  the  legatee, un- 
less he  should  prove  that  the  intention  of  the  testator  was  that  tk 
legacy  should  be  null  in  that  case.* 

Remabks  on  the  Prrcedino  Article. 
3543.  We  have  not  put  down  in  this  article  that  which  is  said 
in  the  5th  section,  Inst,  de  legeU.,  that  the  testamentary  beir  is  not 
bound  to  redeem  the  thing  bequeathed,  except  in  the  case  when  the 
testator  knew  that  it  was  in  pawn.  For  besides  that  it  is  alwty) 
tu  !"■  j>r.'-^iiin.-a  flMt  fviTV  m:m  knmvs  wli^t  i.^  of  Ins  o-n'ti  act  and 
deed,  and  that  a  debtor  is  not  ignorant  that  he  is  indebted,  sod 
that  his  goods  are  mortgaged  for  his  debts,  whether  he  hu  lud 
any  particular  thing  in  pawn  in  the  hands  of  his  creditor,  at  hu 
only  mortgaged  his  goods  in  general ;  it  may  be  remarked  that  in 
the  first  text  cited  on  this  article,  and  likewise  in  the  beginning  of 
the  57th  law,  de  legal,  1,  it  is  said  that  the  legatee  is  not  bonnd  to 
redeem  the  thing  bequeathed,  although  the  testator  was  ignorant 
that  it  was  in  pawn,  if  we  judge  that,  if  the  testator  had  known  it, 
he  would  have  left  another  legacy  of  equal  value  to  that  l^te& 
Thus,  this  presumption  being  always  natural  enough,  it  is  also 
natural  that  the  testamentary  heir  should  redeem  the  thing  that  i» 
bequeathed.  To  which  we  may  add,  that,  by  the  second  text  dted 
upon  this  article,  it  would  seem  that  tjie  legatee  is  not  bonnd  to 
actjnit  the  debt  unless  he  be  chafed  so  to  do  by  the  testsment; 

e.i  IS,  D.  <b  dXe  pnEUj.;-ii, 


TIT.  II.  9EC.  UU]  LBOACIB8.  519 

and  that,  if  he  pays  the  debt,  he  may  get  himself  to  be  substituted 
to  the  creditor,  in  order  to  recover  from  the  testamentary  heir  what 
be  shall  have  paid  for  redeeming  his  legacy.  And,  in  a  word,  it 
may  be  said  that  according  to  our  usage  it  can  never  happen  that 
a  legatee  should  be  bound  to  redeem  the  thing  bequeathed,  unless 
the  testator  has  obliged  him  to  do  it.  For  since,  according  to  the 
texts  that  have  been  quoted,  that  burden  lies  on  the  testamentary 
heir,  if  the  testator  knew  that  the  thing  bequeathed  was  mort- 
gaged, and  that  by  our  usage  all  mortgages  are  founded  on  titles 
or  deeds  which  affect  in  general  all  the  goods  of  the  debtor,  we 
ought  always  to  suppose  that  the  mortgage  was  known  to  the 
debtor.  And  in  the  case  of  a  legacy  of  movables  that  have  been 
pawned  to  a  creditor,  the  testator  can  never  pretend  to  be  ignorant 
of  that  engagement.  Thus,  it  is  not  likely  that  in  our  usage  there 
tboold  ever  be  occasion  for  a  proof  of  the  knowledge  which  the 
testatcnr  might  have  of  the  engagement  of  the  thing  bequeathed, 
sorts  of  proofs  being  otherwise  directly  contrary  to  our 
So  that,  excepting  the  case  of  an  express  will  of  the  testa- 
tor, which  should  oblige  the  legatee  to  redeem  the  thing  be- 
queathed, it  would  seem  that  the  burden  of  it  ought  always  to  lie 
on  the  testamentary  heir. 

XVIIL 

3543.  One  may  bequeath  Thinffs  that  are  not  in  Being.  —  One  may 
bequeath  things  which  are  not  as  yet  in  being,  but  which  are  to 
oome ;  as  the  fruits  that  shall  grow  on  such  a  ground,  or  the  profit 
which  shall  be  made  of  a  certain  commerce :  and  these  sorts  of 
legacies  imply  the  condition  that  the  thing  thus  bequeathed  shall 
happen  in  its  time,  and  they  have  their  effect  according  to  the 
event/  ' 

XIX. 

3544.  A  Legacy  of  a  certain  Quantity  of  Com  to  be  taken  out 
of  a  Orop^  or  out  of  a  certain  Place.  —  If  a  testator  had  bequeathed 
a  certain  quantity  of  corn  to  be  taken  out  of  such  a  crop,  or  out 
of  a  granary,  and  the  said  quantity  is  not  found  there,  the  legacy 
will  be  restrained  to  the  quantity  that  is  there  found.*  But  if  the 
legacy  were  of  a  certain  quantity  of  com,  without  determining 


f  L.  n,  D.  de  Ug.  S\^l.  24,  D.  <U  Ug.  1. 
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whence  it  ahotild  be  taken,  the  »aid  quantity  would  be  dm-,  al- 
though there  were  no  eoni  in  the  inheritance,*  in  (be  same  nnumri 
ax  a  legacy  uf  a  sum  of  money,  wliicb  would  be  cquaUy  due, 
vliether  there  wete  any  money  iu  the  aucoea^uou,  or  whether  tliw 
were  none  at  all.^ 

XX. 
354>').  An  ttulejinite  l^gncy  of  Movables.  —  When  a  tc««tDt 
llBtb  bequeathed  movables,  such  as  his  hauginga  and  oUier  fiuniQin 
9i  bis  house,  or  the  movables  of  a  country-hou^e  that  serve  for  tbe 
tttnagement  of  a  farm,  this  legacy  will  have  the  bounds  ot  axaa 
tfaat  tbc  exprcseioD  and  intention  of  the  testator  may  f^vc  to  iL 
Ajid  if  it  ajtpeare'  that  his  intention  was  to  give  only  what  he  hiA 
at  the  time  of  making  the  testament,  what  he  shall  happen  «(ta> 
wards  to  Require  will  not  be  comprehended  in  the  legncy.  As,<n 
the  contrary,  if  it  appears  that  the  legacy  is  meant  of  the  monUa 
that  shall  be  found  at  the  time  of  bis  death,  it  n*ill  comptebeKl 
evety  thing  that  shall  be  then  foatid  wliieb  ia  of  tbe  nature  of  tb 
things  beqniattbed.* 

XXL 

3546.  71U  Legatyitfa  ThtNg-  tpedfied  as  btUmgiitg  to  tkt  Th- 
Moris  !Ml,  if  iJkr  Thai^  is  unl  ftmnd  among  his  Goods. —  Vfheat 
tei^iii'i'T  U  .iiir".\ih^  a  rerlain  thing  which  he  specifies  as  beine  In* 
on-n,  the  legacy  will  not  have  its  effect  tuiless  that  thing  be  (oul 
extant  in  the  suocessioo.  Tfaos,  for  example,  if  he  had  said,  lit 
^ueatk  lo  sMcM  a  one  mjr  icatck,  or  aijr  diawumd  ristg,  and  tkoi 
wne  not  found  in  tbe  saceessioo  either  diamond  ring  n  witd^ 
tbe  legacy  would  be  0011'  But  if  he  had  said,  /  bequetik  •  di» 
momd  ri»^,  or  «  tro/M.  tbe  legacy  would  be  dne,  and  i?ooU  kaw 
its  efiect,  as  shall  be  explained  in  the  fbUowing  artkd& 

xxa 

3M7.  A  Lfttac9  of  •  Hm^  mdMiermmtd  tn  Us  Sad,  iow  i 
omtAI  to  hr  mmdmtood.  —  One  nay  bequeath  not  only  a  ootaii 
thing  described  in  paiticnUr,  as  such  a  bane,  such  a  watch,  obA 
a  suit  of  hangings ;  bat  indefinitely  aad  in  genetal  a  bone,  s  nit 
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of  hangings,  a  watch,  or  other  things  of  the  like  nature.  And 
seeing  these  sorts  of  things  may  be  of  different  qualities  in  the 
same  kind,  if  the  legacy  does  not  mark  the  price  of  them,  or  does 
not  determine  in  particular  what  the  thing  bequeathed  ought  to 
be,  whether  there  be  several  of  that  thing  in  the  succession,  or 
whether  there  be  none  at  all ;  the  executor  or  testamentary  heir 
cannot  give  the  worst,  nor  the  legatee  choose  the  best.  But  this 
I^gai^  will  be  moderated  according  to  the  circumstances  of  the 
quality  of  the  testator  and  of  the  legatee,  and  the  other  circum- 
Btmooes  which  may  help  to  discover  the  intention  of  the  testator,* 
panuant  to  the  rule  explained  in  the  tenth  article  of  the  seventh 
lection  of  Testaments^  and  the  others  which  shall  be  explained  in 
lie  seventh  section  of  the  title  of  Legcudes. 

XXIII. 

3548.  A  Legacy  of  a  Work  to  be  done. — One  may  bequeath, 
lot  only  sums  of  money,  rights,  debts,  and  all  other  things,  but 
ikewise  some  work  to  be  done ;  as  if  a  testator  charges  his  exec- 
itor  or  testamentary  heir  to  rebuild  the  house  of  some  poor  man, 
NT  to  do  some  other  work,  whether  for  a  public  use  or  for  some 
jMurticalar  person.' 

XXIV. 

3549.  An  Indefinite  Devise  of  a  Land  or  Tenement  is  Null  if  the 
Testator  has  none,  —  If  a  testator  who  had  two  or  more  houses 
bad  devised  a  house  without  determining  by  any  circumstance 
irhieh  of  his  houses  he  had  a  mind  to  give,  the  devise  would  be 
goodj  and  the  executor  or  testamentary  heir  would  be  obliged  to 
pve  one  of  the  houses,  according  to  the  rules  which  shall  be  ex- 
plained in  the  seventh  section.  But  if  this  testator  who  had  de- 
mised a  house  had  none  of  his  own,  or  if,  having  no  lands,  he  had 
devised  a  land  indefinitely,  these  devises  would  remain  without 
emy  effect.  For  one  could  not  know  what  the  testator  had  meant ; 
uid  it  might  be  said  that  the  testator  himself  did  not  know  his 
own  meaning,  and  that  he  jested  with  him  to  whom  he  left  such 
akgacy.s 

*  L.  87,  D.  de  Ugat.  1 ;  —  /.  110,  tod.  See  the  second  and  following  articles  of  the  ser- 
nith  section.  We  mast  observe  the  difference  between  the  case  in  this  article,  and  that 
of  a  legacy  which  should  give  to  the  legatee  the  right  to  choose,  which  shall  be  explained 
in  the  fifth  article  of  the  serenth  section. 

'  L.  49,  Svk.D.de  legal,  2.  I  L.  71,  Z>.  d^  ^.  1. 
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3550.  DefinitUm  of  Accessories.  —  An  aeceaaoty  to  a  thing  hc- 
qai-sthed  is  that  wlikh.  not  being  port  of  lb«  tiling  itsett  bait 
nes'crtheless,  ^ucb  n  conneclion  with  it,  as  that  it  ought  doI  to  be 
separated  from  it,  and  ought  to  follow  it.  Thuis  the  shoes  snd 
baiter  of  a  borae,  and  the  frame  of  a  picture,  arc  acceaaoricilD 


^1 

3551.  Tico  Sorii  of  Aee^ssories,  —  Wc  may  dtstiii^sti  iw 
sorts  of  Bcoeasories  to  thiDgs  bequeathed :  tbo»e  which  fnlltnr 
iiaturaDjr  th«  thing-,  and  which  are  comprehended  in  the  tegwy. 
although  they  be  not  mentioned ;  and  those  which  are  not  adJed 
to  the  legacy  except  by  a  particoW  dispoattion  of  the  testatsr. 
Thus,  the  legney  of  a  'tv^tch  comprehends  the  «ute  of  it,  and  ibe 
legacy  of  a  baose  inciades  the  keys  thereof.  Thos,  on  tiie  oqd> 
tnry,  the  Irgwcy  of  a  bouse  will  not  compiehend  the  movablcttbit 
we  in  it,  unless  ibe  testator  haxe  eiptessed  the  earoe.* 

m. 

3552.  Bne  ve  dutiHgvisk  that  wkick  u  am  Aeeesgory  to  a  lH'g- 
—  Here  are  accessories  to  certain  things  which  are  not  septatri 
from  them,  sncfa  as  the  trees  {Wanted  in  a  gronnd :  and  theae  Hfia 
of  accessories  ft^ow  always  the  thing  bcqoeatbed,  if  tbey  are  not 
excepted  in  the  legacy.  And  then  are  aeeessoties  which,  altiioagb 
flcpaiated  from  the  things,  yet  fdHaw  them  likewise,  such  as  tk 
hames?  of  a  set  of  caach-hoises,  and  otbefs  of  the  like  natVK 
Tbwe  may  be  also  a  pmgrrssion  of  aceesscwies  to  accessorie^  sodi 
as  prerioiis  stones  set  in  the  case  of  a  watch.  And  lastly,  that 
are  certain  things  of  which  it  may  be  donUed  whether  they  be 
accessories  to  others  or  not  AimI  this  may  depend  on  the  dispo- 
sitioD  of  the  testator,  mrtd  oa  the  exteol  <w  boortds  be  gives  to  bit 
legacies,  as  be  sees  goocL     Tlias,  there  is  no  other  general  rale  in 


e.»- 
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^^ibts  concerning  what  ought  to  go  along  with  the  thing  be- 
t-^^thed  as  its  accessory,  besides  the  intention  of  the  testator, 
^oee  expression,  together  with  the  circumstances  and  usages  of 
^  places,  if  there  be  any,  may  help  us  to  judge  what  ought  to  be 
^cx)imted  accessory,  and  what  not^  But  if  the  disposition  of  the 
stater  leave  the  thing  in  doubt,  we  may  in  every  particular  case 
^^ge  of  what  ought  to  be  comprehended  in  the  legacy  as  acces- 
^17,  and  what  not,  by  the  particular  rules  on  the  several  cases 
tplained  in  the  articles  which  follow. 

IV. 

3553.  Accessories  to  a  House.  —  If  a  testator  devises  a  house 
ithont  specifying  any  thing  as  to  what  he  intends  should  be 
>mprehended  in  the  said  devise,  the  legatee  or  devisee  will  have 
le  ground,  the  edifice,  and  its  dependencies,  such  as  a  court,  a 
iiden,  and  other  appurtenances  of  the  house,  with  the  paintings 
I  fresco,  and  other  ornaments  or  conveniences,  w^hich,  according 
»  tlie  expression  of  some  customs,  are  fixed  to  the  house  with 
amp-irons  and  nails,  or  with  plaster,  with  intent  that  they  should 
:way8  remain  there ;  for  these  sorts  of  things  are  of  the  nature  of 
amovables.  But  there  will  be  no  movable  comprehended  in  this 
gmcy  except  the  keys,  and  other  things,  if  there  were  any,  which, 
sing  of  the  like  use,  would  be  equally  necessary.*^ 

V. 

3554.  T%e  Edifice  is  an  Accessory  to  the  Ground^  and  likevnse 
fkai  is  added  to  its  Extent.  —  If  he  who  had  devised  by  testament 

land  or  tenement  makes  afterwards  some  addition  to  it,  as  if  he 
dds  any  thing  to  its  extent,  or  if  he  builds  some  edifice  upon  it, 
base  augmentations  become  part  of  the  ground,  and  go  to  the 
2gatee,  unless  the  testator  hath  otherwise  ordered  by  his  testa- 
ment.* 

VI. 

3555.  AnoAer  Accessory  of  the  same  Nature.^  It  would  be  the 
ame  thing  in  a  devise  of  a  particular  estate  in  land,  if  the  tcsta- 
or,  after  having  devised  it,  had  added  to  it  new  buildings,  and 

*  ^  18,  4  3,  inf.  D.  de  tnttr.  vd  inttrum.  Ug. 

'  L.  SI,  D.  de  instr.  vd  inttrum.  leg.;  —  L  ult.  D.  de  suppdl.  legal. 

•  L,  10,  D,  de  legal.  S;~/.  44,  Ht  ^*  <^  ^- 1 ' -~ '•  39,  D»de  leg.2.  See  the  leTenth 
ad  ei^th  articles.    See  the  foortcenth  article  of  the  sixth  section  of  TmtamenU. 
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even  new  righta,  or  if  he  had  purchased  grouaHa  in  ordi»  tn  cnliirp. 
cither  a  park,  or  Bome  other  hind  or  tenement  belonging  to  the 
said  estate.  For  all  these  sorte  of  augmentations  wuuld  Iw  a«i>- 
aorips  that  would  follow  the  devise,  either  because  of  their  oatofT 
of  aecesBories,  or  becanse  it  could  not  be  presumed  that  the  VsOr 
tor  intended  to  separate  these  sorts  of  things,  in  order  to  hm 
thorn  without  the  land  to  his  executor  or  teatamentary  heir.' 

va 

3556.  How  thai  which  is  added  to  the  Land  that  u  drviscd  bt- 
itoi^  or  does  not  belong  to  the  Devisee.  —  If  the  legacy  were  of  oat 
entire  estate  in  land,  and  if  after  the  making  of  the  testameDt  the 
testator  had  added  to  it  some  lands  adjoining,  this  augmentatioB 
might  belong  either  to  the  devisee  or  to  the  testamentar)'  heir.  si> 
cording  as  the  said  new  purchase  might  be  coDsidcrcd  as  an  acow 
Bory  to  the  legacy,  or  aa  being  wholly  independent  of  it.  For  il| 
for  cxarople.  it  were  a  porchafie  of  a  parcel  of  land  made  witb  I 
view  to  make  a  field  sqnare,  or  to  ser%e  as  a  place  t«  draw  waia 
from  for  the  use  of  other  grouads,  or  for  souk  other  service,  oi 
even  as  an  addition  only  to  the  land  devised,  these  acquisilioDi 
would  be  aceessories  that  would  go  with  the  legacy  or  devise,  in 
tbc  same  manner  aa  that  which  should  be  found  to  be  natmali; 
added  to  it  by  some  change  made  by  the  courw  of  an  a^oiiiiii; 
river.  But  if  the  land  that  L?  purchased,  and  which  borders  on  the 
land  that  is  devised,  were  of  a  different  nature  from  that  which  \a 
devised,  such  as  a  meadow  joining  to  a  vinevard  which  the  teita- 
tor  had  devised;  or  if  the  land  acquired  by  th«  testator  w« 
equally  contiguous  to  the  land  devised  by  him,  and  to  anotba 
land  which  the  testator  had  left  to  his  executor;  these  sorts  of  w 
quisitious  would  Dot  be  accessories  to  the  legacy,  nnless  we  shooM 
be  obliged  to  judge  (»herwise  by  the  dispo^cion  of  the  teststtr, 
and  the  circumstances  which  migbt  explain  his  intentioa.* 

35?7.  Am  At^rmemtatiom  qT  tie  Land 
^^  to  nnke  Ike  Oensr. —  B  a  testa 
land,  boikis  afterwards  open  H,  thia  aooeai 


devised  wUcA  katk  to 
tor,  who  had  devised  ( 
nr  to  the  land  will  go 
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the  land  to  the  legatee,  nnless  it  should  appear  that  the  tes- 
tator intended  to  revoke  the  legacy,  as  has  been  said  in  the  fifth 
article.  And  if,  for  example,  a  testator,  having  devised  a  place  in 
a  town  to  build  in,  afterwards  builds  a  house  in  it ;  or  if,  hav- 
ing devised  a  garden,  orchard,  or  other  place,  he  builds  in  it  a  sum- 
mer-house or  lodge;  these  buildings  under  these  circumstances 
will  belong  to  the  legatee.  But  if  he  had  built  in  a  ground  which 
he  had  devised  either  a  house  or  other  conveniences  necessary  for 
a  ham  to  which  he  had  joined  the  said  ground,  giving  the  said 
&nii  to  another  legatee,  or  leaving  it  to  his  heir  or  executor,  it 
would  be  judged,  from  the  use  of  the  said  building,  that  he  had 
levoked  the  legacy> 

IX. 

3568.  The  Devise  of  a  Oround  comprehends  the  Service  neces* 
tofff  to  the  said  Oround  from  another  Ground  that  is  Part  of  the 
Likeriiance.  —  If,  for  the  use  of  a  ground  of  which  the  testator 
had  devised  the  usufruct,  the  service  of  a  passage  through  another 
gnmnd  of  the  inheritance  were  necessary,  the  executor  or  other 
l^atee  to  whom  the  ground  that  ought  to  be  subject  to  the  ser- 
vice does  belong  would  be  obliged  to  suffer  it  For  the  legatee 
ongiit  to  enjoy  the  ground  subject  to  the  usufruct  in  the  same 
manner  as  it  was  enjoyed  by  the  testator  who  took  his  passage 
through  his  own  ground :  and  this  accessory  is  such,  that  it  is  the 
intention  of  the  testator  that  it  should  follow  the  legacy.^ 

X 

3559.  A  Reciprocal  Service  between  the  Legatees  of  Two  Con- 
tigwms  Houses.  —  If  a  testator,  who  had  two  houses  joining  to  one 
another,  devises  one  of  them  to  one  legatee,  and  the  other  to  an- 
other, or  devises  one  of  them,  and  leaves  the  other  to  his  heir  or 
executor ;  the  partition-wall  of  these  two  houses,  which  had  for  its 

^  L.  A4f  S  4^  D.  de  kg.  I.  The  circnmstanccs  mentioned  in  the  article  show  dearljr 
fM%wgt»  Uie  change  of  the  will  of  the  testator. 

^  L,  I5y  k  I,  D.  de  uiufr.  Ugat.  Although  this  text  speaks  only  of  the  service  that  is  ne- 
tmmrj  to  the  legatee  of  a  usufruct,  yet  the  same  equity  would  require  that  this  service 
•hoald  be  likewise  given  to  the  legatee  of  the  property.  And  the  presumption  of  the  tes- 
tator's intention  would  be  the  same  in  this  legacy  as  in  the  other,  since  it  cannot  be  sup- 
posed that  he  intended  to  make  a  fruitless  devise,  and  seeing  this  devise  could  not  have 
its  use  without  this  service,  which  changes  nothing  in  the  use  that  the  testator  himself 
mftde  of  hit  own  lands,  in  making  one  groond  to  serve  for  the  necessary  passage  to 
another. 


I 
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eole  owner  the  testator,  will  become  common  to  the  two  propri- 
etors of  tiicsr  tw-o  huusE-9.  Thus,  the  reciprocal  strvice  on  this 
common  wall  will  be  as  an  accessory  which  will  fdllow  the  l(!g»cj.' 

XL 
3560.  The-  Legatee  ought  to  hat>e  the  Use  of  the  TUm^  *(■ 
guealAcd.  —  If,  of  two  houses  belonging  to  a  testator,  whereof  one 
in  hift  to  the  heir  or  executor  and  the  other  given  to  a  legatee, n: 
both  are  f^iven  to  two  legatees,  one  of  them  could  not  be  mi«d 
higher  without  taking  away  the  light  of  the  other,  or  damaging  it 
very  mnch ;  the  executor  or  legatee  who  efaould  chance  to  hsw 
the  first  house  could  not  rai^e  it  but  in  such  a  manner  as  tbit 
there  should  remain  for  the  other  house  so  much  light  us  vhonid  be 
necessary  for  the  use  of  it.  For  it  waa  not  the  testator's  intention 
thnt  either  his  executor  or  this  legatee  should  render  the  li'gu(iyo( 
the  other  house  aselcse.™ 

XIL 

3661.  The  Moi'ofolei  of  Houses,  whether  in  Toicn  or  Cbuntry,  m 
not  Accessories  to  them.  —  The  legacy  of  a  house  in  the  town  do« 
not  comprehend  the  movables  that  are  in  it,  unless  they  uc  rt- 
prcsaly  added  by  the  testator.  Nor  does  the  legacy  of  a  house  is 
the  country  take  in  what  movables  may  be  in  it  that  are  neccsMtj 
for  cultivating  the  lands,  and  for  gathering  in  the  harvest"  Bnl 
this  legacy  comprehends  the  things  that  are  dxed  to  the  building, 
such  aa  in  certain  places  presses  and  tubs." 

XUL 
3562.  In  what  Manner  Accessories  to  a  Country'Snue  are  wider- 
stood.  —  The  legacy  of  a  country-house,  together  with  what  shall 
be  found  in  it  necessary  for  cultivating  the  lands,  and  gathering  in 
the  harvest,  comprehends  the  movables  which  may  serve  for  these 
uses.p  And  if  there  be  any  doubt  as  to  the  extent  w^hich  this  leg- 
acy ought  to  have,  it  must  be  interpreted  by  the  presumptions  of 
the  testator's  intention,  which  may  be  gathered  Irom  the  wordi  of 
the  testament,  and  from  the  circumstances ;  and  we  may  Hk^ 
wise  make  use  of  what  lights  can  be  bad  from  the  usage  of  the 
places.^ 

^  L.*,D.dt  tervU.  t^.  •  £.  91.  tod. 

■  L.  10, D.<hienil. prod. iai.;--d: Lot/.  P  L.U,  D.dtiiulr.vdB^m.t^ 

"  L.  %  i  I,  D.  de  autr.  mi  imlnm.  1^.  1  /^  18,  (  a,  inf.  ted. 
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XIV, 

3563.  The  Legacy  of  a  House  with  its  Movables.  —  If  a  testator 
lad  devised  a  house  with  all  its  movables,  this  legacy  would  com- 
>rehend  all  the  movables  that  were  in  it  destined  for  the  furniture 
if  the  said  house ;  such  as  beds,  hangings,  pictures,  tables,  chairs, 
Lnd  other  things  of  the  like  nature.  But  if  there  should  be  found 
a  it  hangings,  or  other  movables,  laid  up  and  destined  either  for 
ale,  or  for  the  use  of  another  house,  the  legatee  would  have  no 
ight  to  them/  And  if,  on  the  contrary,  some  movables  of  this 
loose  should  chance  to  be  somewhere  else  at  the  time  of  the  tes- 
ator'a  death,  as  if  a  suit  of  hangings  had  been  lent  out,  or  given 
o  be  mended,  whatever  were  out  of  the  house  upon  such  an  ao- 
oont  would  nevertheless  be  comprehended  in  the  legacy.' 

XV. 

3564.  Papers  are  not  comprehended  in  a  Legacy  of  all  Things 
found  in  a  House. —  If  in  the  legacy  of  a  house  the  testator  had 
x>mprehended  in  general  and  indefinite  terms  every  thing  that 
should  be  found  in  the  said  house  at  the  time  of  his  death,  without 
sxoepting  any  thing;  this  legacy,  which  would  comprehend  all 
the  movable  things,  and  even  the  money,^  would  not  comprehend 
the  debts  owing  to  the  testator,  nor  his  other  rights,  the  deeds  or 
titles  whereof  should  be  found  in  the  said  house.  For  the  debts 
Guid  right;}  do  not  consist  in  the  papers  which  contain  the  deeds  or 
titles  of  them,  and  have  not  their  situation  in  a  certain  place." 
But  their  nature  consists  in  the  power  which  the  law  gives  to 
every  one  to  exercise  them.  Thus  the  deeds  or  titles  are  only  the 
proofs  of  the  rights,  and  not  the  rights  themselves. 

XVI. 

3565.  The  Accessory  may  be  a  Thing  of  much  greater  Value  than 
that  whereof  it  is  an  Accessory.  —  The  accessories  which  ought  to 
follow  the  thing  bequeathed  are  judged  to  be  such  only  by  the  use 

'  L.  44,  D.  de  bfg,  3.  •  L.  86,  eod. 

•  L.  44^  D.  de  Ug.  :iy^l  32,  \  2^  D.  de  usu  et  utnif.  et  red.  leg.  It  follows  from  these 
tozti,  that  this  le^?a<T  ^oald  comprehend  the  money,  if  it  were  not  excepted. 

*  L.  96t  O.  dt  leg.  2.  Debts  and  other  rights  hare  not  a  sitnation  in  a  certain  place, 
and  are  not  comprehended  in  places  as  things  corporeal  are.  Wo  may  remark  this  dii* 
tiiiction  between  rights  and  other  things  in  a  law  which  speaks  of  it  on  another  occasion. 
Quod  ti  nee  qas  soli  sunt  sufficiant,  vel  nulla  sint  toli  pignora^  tone  pcrvcnletur  ctiam 
•dyvra.  A.  15,  §  2,  in  fine,  D.  de  re  jud.  We  ace  by  thig  text  the  dUtinctioD  between 
ri^its  and  things  corporeal. 


that  is  made  of  them,  and  not  by  their  valae :  so  that  tbc  ams- 
»ory  i«  fn^qiicirtly  of  a  much  grrater  vahie  than  the  thing  itself  In 
which  it  is  ncceaaory ;  and  it  goes,  noverthelesB,  to  the  pmon  lo 
whom  the  tiling  is  bt'qiK'svtht-d.  Thus,  for  examjile,  preciom 
•ton«9  set  in  the  case  of  a  watch  are  only  an  ornament  and  «  ■» 
ceesory  to  it,  ami  yet  they  follow  the  legacy  of  the  walch.'    ^^H 


SECTION   V. 

OP   LEOACTSa    OF    A   IJSOPRrCT,   OR   A    PENSION,    OB   At.IHO!tr,  AND 
OTBEK   THINGS    OP    THE    LIKE   NATDNB. 

3566.  Ws  have  not  pat  down  in  this  section  the  rale  nf  the  Ro- 
man law  by  which  it  is  ordered,  that,  if  a  testator  had  beqiwatiiwl 
a  nsufmct  to  a  town  or  other  corporation,  it  ehonld  laxl  a  fann- 
drvd  years.  And  seeing  we  have  explained  in  another  place*  Ite 
reason  why  we  have  not  thought  proper  to  insert  this  rule  amm; 
the  others,  it  is  not  oec^psary  to  repeat  it  here, 

Aht.  L 
3667.  A  Legacy  of  a  Vaufntct.  —  When  a  testator  beqDcaUu  % 
Vsalhict,  or  the  enjoyment  of  a  houMt  or  other  tenement,  the  oas- 
dition  of  the  legatee  will  be  the  same  as  trf  other  usnfmctQarir*, 
and  his  enjoyment  will  have  the  same  extent  aod  the  sum 
bound<>.  And  he  will  likewise  be  liable  in  the  tame  manner  fnt 
the  charges  of  the  hooses  or  lands  of  which  he  has  the  osofniii 
Thns  we  may  apply  to  this  legatee  the  roles  relating  to  ossfiiMt, 
which  have  been  explained  in  the  title  of  the  said  matter.* 

IL 
3568.  A  Legacf  of  a  Ihmfnct  to  xveral  iVatmr,  amd  tf  Ik 
Pnpertg  to  <me  of  tkem.  —  If  a  testabM-  had  derised  to  two  a 
more  legatees  the  osofrnct  of  a  hoose  or  lands,  and  tbe  propei^ 
thereof  to  the  survivor  of  them,  this  legacy  would  regard  all  tte 
legatees  in  two  manners ;  for  it  would  be  pore  and  simide  iritb 
regard  to  all  of  tbem  as  to  tbe  OMibnct,  and  conditional  likevin 
in  respect  of  them  all  as  to  tbe  pro{aiety;   eray  one  of  ftem 

■  £.44./>.A«A.W.:-J.«,t  I.  D.*Mr.a>7.  ^^ 

■  S«cibrTad(rf'ttwp(WMH*«rdMai«o#Uqff«t 

■  Sm  At M* «f  r«^»M(.    TTii  Hi  \wa\\  ■liilirflfcif In. iw 
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leing  called  to  the  propriety  thereof  upon  condition  of  their  snr- 
dying  the  others.^ 

HL 

3869.  Tke  Usufruct  of  Movable  mnffs.  —  Since  one  may  be* 
[neath  the  neufract  of  movable  things,^  if  a  testator  had  be- 
ineathed  to  his  wife  the  asofruct  or  enjoyment  of  his  house,  and 
if  all  the  things  that  should  be  found  in  it  at  the  time  of  his 
leath,  excepting  the  gold  and  silver,  and  there  were  in  the  said 
louae  merchant-goods  in  which  the  testator  traded,  and  which 
le  kept  there  for  sale,  this  usufruct  would  not  comprehend  these 
lortB  of  things.^  For  it  would  be  restrained  to  that  which  should 
kppewr  to  be  destined  to  be  kept  in  the  said  house. 

IV. 

3070.  Bno  the  Legacy  of  a  Portion  of  tke  Fruit  subsists  after 
!Ae  Laud  is  sold. —  If  a  testator  had  bequeathed  a  portion  of  the 
[irodiioe  or  income  of  a  certain  land  or  tenement,  and  the  executor 
ibould  afterwards  sell  the  said  land,  the  legacy  would  nevertheless 
mbsist.  And  it  will  be  regulated  not  on  the  foot  of  the  same  por- 
tion of  the  interest  of  the  price  of  the  sale,  but  according  to  the 
value  of  that  portion  of  the  fruits,  whether  it  exceed  the  said  inter- 
est, or  fall  short  of  it  For  the  legacy  was  of  that  which  the  said 
portion  might  be  worth  every  year.  Thus  this  change  shall  hurt 
Deitber  the  executor  nor  the  legatee.* 

V. 

8S71.  T%e  Burden  on  a  Legacy  of  a  Usufruct  passes  to  the  Ej> 
ecutor^  if  the  Legacy  does  not  take  Place.  —  If  the  legatee  of  a  usu- 
fruct had  been  burdened  by  the  testator  with  a  fiduciary  be- 
quest to  some  other  person,  and  the  said  legatee  either  could  not 
€9  would  not  accept  the  legacy,  the  heir  or  executor  who  should 
reap  the  benefit  of  the  legacy  would  be  obliged  to  satisfy  the 
said  fiduciary  bequest.  For  although  this  bequest  regarded  only 
the  person  of  the  legatee  because  of  his  usufruct,  and  the  said 
UBofruct  does  not  subsist  any  longer;  yet  the  enjoyment  of  the 
thing  bequeathed,  which  was  burdened  with  this  fiduciary  bequest, 

^  L.  U.D.dereb.dub. 

*  See  the  third  section  of  Umfrwi, 

*  L.  32,  S  2^  D.  de  usu  ei  utu/r.  leg. 

*  L.  21,  D,  tk  asm.  legcA. 

VOL.  II.  45 
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does  not  go  to  the  testamentary  heir  oc  executor  bnt.wjth  thii 
charge/ 

VI. 

3572.  The  Difference  between  an  Annual  Legdcyy  and  a  Legtic^ 
of  a  Usufruct.  —  One.  may  bequeath  a  certain  Bungi  of  moneyi  u  a 
certain  quantity  of  com,  or  other  things,  by  way  of  pension,  to  be 
paid  every  year  to  the  legatee,  either  during  a  certain  time,  or  dm* 
ing  his  life.  And  there  is  this  difference  between  a  legacy  of  this 
nature,  and  a  legacy  of  a  usufruct,  that  in  this  last  the  legatee  \m 
an  uncertain  enjoyment,  and  may  have  either  more  or  less,  or 
sometimes  nothing  at  all ;  and  that  an  annual  legacy  of  a  certain 
quantity  is  always  the  same.  There  is  also  this  difference  be- 
tween these  two  kinds  of  legacies,  that  whereas  the  legacy  d  i 
usufruct  is  only  one  legacy  of  a  right  to  enjoy  always,  as  long  as 
it  shall  last,  an  annual  legacy  contains  as  many  legacies  as  it 
may  last  years.  For  every  year  the  legatee  ought  to  recei?e  of 
the  executor  the  revenue  which  is  bequeathed  him.  Thus  thialeg- 
acy  is,  as  it  were,  conditional,  and  implies  the  condition  that  the 
legatee  should  be  living  at  the  beginning  of  every  year,  in  order  to 
have  right  to  the  legacy,  and  to  transmit  the  right  of  that  year  to 
his  heir  or  executor.* 

VIL 

3073.  Another  Difference. —  There  is  likewise  this  difference  be- 
tween the  lei^acy  of  a  usufruct  and  an  annual  legacy,  that  a  legacy 
of  a  usufruct  cannot  be  piTpetual,  because  it  would  annul  th^ 
right  of  property ;  but  an  annual  legacy  may  be  perpetual,  whelh^ 
it  be  in  favor  of  a  corporation  or  of  the  heirs  of  some  family.*^ 

VIII. 

3074.  Another  Difference,  —  There  is  also  this  other  diffi 
between  tiiese  two  kinds  of  legacies,  that  if  the  lands  whic 
subject  to  a  usufruct  should  produce  nothing,  the  right  ofth*  ,^ 
fructuary  would  be  of  no  use.     But  the  legacy  of  a  ccrtaii^  N^^^^ 

^  L  9.  D  iif  ^isu  ft  j,,fT;r>.  '^c  •  ^^V/  ^ 

f  /..  4.  A  xif  tin**.  If -.J.     See  the  following:  articles.     See,  as  to  what  w  .«4j4 
tl-.is  aniclo  iN>n»vn;inc  tho  trjinsmi>>ion  of  an  annual  Icjrat'v.  the  ninth  {\*^-  \ 
the  u-ufru."T.  i};on-  i>  no  lnin>nu><ion  of  it,  for  it  perishes  bv  the  death  r\f    Vv         of  th^  ^ 
rv.     Sic  tho  lirsi  article  k^  llie  sixth  sovtion  of  ^/Jrornirt,  and  the  fomtk        v    N/*    gnd '^^  ^* 
stvtion  vM"  tho  s;inio  ii:k\  and  the  remark  there  made  upon  it*  ^  ^v^//^  a«aff^*^^^ 
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ii^y  or  other  things,  Is  altogether  independent  of 
aped  in  the  harvest  or  vintage.  And  even  although 
^re  assigned  to  be  taken  out  of  the  crop  of  every 
levertheless  be  due  in  a  year  when  there  was  no 
hat  the  other  years  could  supply  the  said  deficiency, 
eiition  of  the  testator  were  not  contrary  thereto.^ 

IX. 

wmal  Legacy  is  acquired  at  the  Beginning  of  the 
I  legacies  accrue  to  the  legatee  when  the  year  be- 
ugh  he  dies  as  soon  as  the  year  is  begun,  yet  the 
whole  year  is  due.^  For  it  is  natural  that  a  legacy 
of  a  fund  for  a  maintenance  should  be  acquired 


X. 

acp  theU  is  payable  in  several  Years  is  of  another 
Annual  Legacy,  —  We  must  not  reckon  in  the  num- 
gacies  a  legacy  of  a  certain  sum  that  is  made  pay- 
until  a  certain  time,  for  some  other  cause  than 
mance  or  alimony,  no  more  than  a  legacy  of  a  sum 
at  several  terms  of  several  years.  For  these  pay- 
us  divided  only  to  lessen  the  charge  of  the  execu- 
es  would  be  of  the  same  nature  with  others,  and 
gacy,  of  which  the  entire  right  would  accrue  to  the 
nd  the  same  time.  So  that  this  legatee  happen- 
B  these  years  were  expired,  he  would  transmit  to 
icntor  the  annual  payments  that  should  remain 


XL 

e  are  to  judge  whether  a  Legacy  of  a  Sum  of  Mon^ 
ted  on  a  certain  Day  be  perpetual^  or  only  for  one 
[f  a  testator  had  left  a  legacy  of  a  charity  to  be 
:ain  day,  or  of  a  sum  of  money  to  be  distributed, 
ions  of  a  chapter,  or  to  the  ecclesiastics  of  such  a 
me  other  such  like  use,  upon  some  festival  or  so- 

rnn.  leg. ;  —  /.  13,  Z).  de  trit.  vin.  vd  ol.  leg. 

'a  leg.  vd  jid.  ced.  ;—v.  I.  5,  D.  de  ann.  leg. ;  —  /.  12,  D.  qumdo  dm 

h  article. 

leg.  ced. 
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lemnity  which  shonld  retnrn  every  year,  as  on  a  saint's  day,  or  an 
some  festival  of  some  of  the  mysteries  of  religion,  without  mcs- 
tioning  expressly  that  the  said  charity  or  dole  should  be  reitentod 
every  year  on  the  said  day,  we  should  judge  by  the  circumstanoes 
whether  the  intention  of  this  testator  was  to  leave  a  legacy  of  t 
sum  to  be  paid  only  for  one  single  time,  or  to  be  paid  yoiitlj  at 
the  return  of  the  said  day.  Which  would  depend  on  the  quidity 
of  the  person,  on  the  largeness  of  his  estate,  on  the  words  of  the 
testament,  on  the  motive  of  the  legacy,  on  the  fund  set  apoit  for 
the  said  charity  or  dole,  and  on  the  other  circamstanees  wUeh 
might  help  us  to  judge  of  the  intention  of  this  testator.* 

XIL 

3578.  Legacies  of  Alimony  are  for  lAfe.  —  Legacies  of  alinumy, 
or  of  a  maintenance,  last  during  the  life  of  a  legatee,  unless  the 
testator  has  limited  the  time.  For  alimony,  and  a  mainteoanoe, 
left  indefinitely,  not  being  restrained  to  a  certain  duration  of  time, 
are  for  the  whole  time  that  the  legatee  shall  stand  in  need  d 
them,  which  comprehends  his  whole  life.<* 

XUL 

3579.  A  Legacy  of  Alimony  to  the  Years  of  Puberty  is  imkh 
stood  to  be  meant  of  full  Puberty.  —  Seeing  a  legacy  of  alimcNiy,  or 

of  a  maintenance,  is  altogether  favorable,  if  a  testator  had  devised 
such  a  legacy  to  last  only  until  the  legatee  should  attain  the  age 

"  Com  quidam  decurionibus  di\4siones  dari  voluisset  die  natalis  sni :  "Diri  Sercrns  rt 
Antoninus  rescripserunt,  non  esse  verisimile  tcstatorcm  de  nno  anno  sensisae,  scd  dc  per 
pctuo  lejjato.     L.  23,  D.  dc  aim.  Iff/. 

Aula  tideicommissum  his  verbis  reliquit,  quisquis  mihi  ha?res  erit,  fidei  ejus  committo, 
uti  dot  ex  reditu  canaculi  mei  et  borrci,  post  obitum,  saccrdoti,  ct  hierophylaco,  et  liberu>, 
qui  in  illo  tempore  enint,  denaria  deeem  die  nundinanira  quas  ibi  posui.  Quaero,  utnim 
his  duntaxat  qui  eo  tempore  quo  legabatur,  in  rebus  humanis,  et  in  eo  officio  fuerint,  dr 
bitum  sit,  an  etiam  his,  qui  in  locum  corum  successerunt  ?  Respondit,  secundum  ea  qu* 
proponerentur,  ministorium  nominatorum  desifmatum,  cfctcrum  datum  templo.  hm 
quairo,  utmm  uno  duntaxat  anno  deccm  fidcicommissi  nomine  debeantar,  an  etimm  in 
pcrpetuum  decern  annua  priestanda  sint?     Kcspondit,  in  perpetuum.     L.  20,  ecxi. 

Although  these  texts  seem  not  to  make  the  pcq)etuity  of  a  legacy  of  this  kind  to  d^ 
pend  on  the  circumstances,  yet  it  appears  evidently  that  the  legacies  there  mentioned  n^ 
<leclared  to  be  perpetual  only  because  of  the  circumstances  which  result  from  the  quality 
of  the  said  legacies,  according  to  the  usage  of  those  times.  And  as  for  the  usage  with  u?. 
it  is  hardly  possible  that  such  a  doubt  should  happen;  for  a  testator  who  sh(>a]d  le*ve» 
perj)etual  legacy  of  the  nature  of  these  explained  in  the  article  would  not  fail  to  expr»s 
it,  and  to  assign  a  fund  for  a  charge  of  this  kind. 

°  L.  \4,  f).  (If  nlim.  vrl  cih.  I^g. 
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d  pubetty,  it  would  not  end  till  he  had  attained  the  age  of  full 
>aberty,  that  is,  eighteen  years  complete  in  males,  and  fourteen  in 
emaks.' 

XIV, 

8580l  a  Legacy  of  Alimony  comprehends  Chthing'  and  Lodging. 
—  A  legacy  of  maintenance,  or  barely  of  alimony,  comprehends 
bod,  raiment,  and  lodging,  unless  the  testator  shall  have  set  some 
lounds  to  it;  for  one  cannot  live  without  clothes  and  lodging. 
Sot  tiiis  legaey  does  not  comprehend  that  which  relates  to  the  in- 
teaction  of  the  legatee,  either  for  a  trade,  or  some  profession,  or 
or  his  learning  at  school.  For  these  wants  are  of  another  nature, 
ind  are  not  so  necessary  as  food,  clothing,  and  lodging.*^ 

XV. 

3561.  Legacies  of  AKmony  a/re  regulated  according  to  the  Oir- 
rumMiances.'-^It  a  testator  had  bequeathed  alimony  or  a  mainte- 
lanoe  indefinitely,  without  specifying  any  thing,  and  if  he  had  been 
wont  to  maintain  the  person  to  whom  he  had  left  this  legacy,  it 
xroold  be  regulated  on  the  same  foot :  if  not,  it  would  be  fixed 
dther  at  a  certain  sum  of  money  yearly,  or  a  certain  quantity  of 
leceasaries  to  be  paid  in  specie,  and  in  proportion  to  the  quality 
)f  the  legatee,  the  quality  of  the  testator  and  of  his  estate,  the 
x>n8ideration  which  the  testator  might  have  had  for  the  person  of 
his  l^;atee,  either  out  of  affection  to  him  or  because  of  some  duty 
Mr  other  tie,  and  according  to  the  other  circumstances  which  might 
lelp  OS  to  judge  of  the  intention  of  the  testator,'  as  has  been  said 
n  another  place.' 

XVL 

3582.  Bow  a  Legacy  of  Alimony  which  the  Testator  had  been 
tsed  to  give  in  his  Lifetime  is  regulated,  —  If  he  who  always  gave 
dimony  or  a  maintenance  to  a  person  leaves  him  a  legacy  of  what 
le  was  wont  to  give  him,  and  it  does  appear  that  he  gave  him 
lifferently,  sometimes  more,  and  sometimes  less ;  the  legacy  will 
)e  regulated  upon  the  foot  of  what  he  gave  the  last  time  imme- 

P  Z.  14,  ^  1,  A  cfc  alim.  vel  cib.  hj.    See,  touching  these  two  sorts  of  puberty,  the  re- 
QMik  on  the  eighth  article  of  the  second  section  of  Persons. 
1  L.  6,  D  de  alim.  tW  cib.  leg. ;  —  /.  7,  eod. ;  —  /.  vlt.  eod. 
'  L.^D.de  cditn.  vtl  cib.  leg. 

tbe  twelfth  article  of  the  sixth  section  of  Testaments. 
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diately  preceding  his  death,  whether  he  had  given  more  betTore  that 
time,  or  less.' 

XV II 
3583.  A  Legacy  of  Alimony  is  due,  aUhougk  the  Legatee  hart 
been  mainlawfd  some  other  If'tty.-^  Allhoiigh  legacies  of  oJimony, 
or  maintonance,  be  dustined  for  the  diet,  clothing,  and  lodging  of 
the  legatee,  yet  if  the  testamentary  heir  doeH  not  furnish  them  to 
^e  legatee,  and  he  have  them  somewhcn-.  else,  and  even  gratiiS 
this  testaraeutary  heir,  or  hia  heirs  or  executi>rs  if  he  were  dmd, 
would  nevertheless  be  accountable  for  the  arreora  to  the  said  lega- 
tee. And  the  cessation  of  payment  for  several  yeara  would  be  of 
no  manner  of  prejudice  to  him,  either  for  the  time  pa^t  or  tlie  time 
to  come.  For  although  the  motive  of  the  testator  was  barely  iltM 
the  legatee  should  be  maintained,  and  be  bus  had  his  mainte- 
nance, yet  this  was  a  charge  that  the  testator  imposed  on  him  le»- 
tamentary  heir;  and  on  his  ptirt  it  would  be  unjust  that  he  should 
reap  the  benefit  of  it,  as  it  is  just  on  the  part  of  tbc  legatee,  tUai 
he  should  have  the  advantage  both  of  the  bounty  uf  tliis  testator, 
and  of  the  liberality  of  other  persotis  who  had  nourittlunj  and 
maintained  him,  or  of  hia  own  indutitry,  if  he  had  lived  by  that.* 

XV  III. 
3584.  Legacies  of  Alinioiii/  are  /'uronililc.  ^  hi-afi- ■[•■a  ut  ali- 
mony are  distinguished  from  the  greater  part  of  other  legacies,  by 
the  consideration  of  the  necessity  that  renders  them  so  favorable, 
that  one  may  bequeath  alimony  even  to  persona  that  are  incapable 
of  other  legacies,  as  has  been  said  in  its  place.*  And  if  a  leguy 
of  alimony  or  maintenance,  or  of  a  yearly  pensioa,  were  made  ia 
favor  of  poor  persons,  it  might  be  ranked  in  the  number  of  leg*- 
des  to  pious  uses,  which  are  the  subject-matter  of  the  enaulDg  see- 
tion. 

'  L.  14,  t  2,  £>.  (&  alim.  vd  db.  Ug. 

■  £-10,  t  i,  D.  de  alim.  vd  cib.  Itg.!—!.  IS,  4  I.nrf. 

■  See  the  tixlb  artide  of  th«  Mcond  ««ctkiii. 
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SECTION   VI. 

OF    LEGACIES   TO    PIOUS    USES. 

Art.  L 

3566.  W/uU  are  Legacies  to  Pious  Uses.  —  Legacies  to  pious 
uses  are  those  legacies  that  are  destined  to  some  work  of  charity,* 
whether  they  relate  to  spiritual  or  temporal  concerns.  Thus,  a  leg- 
acy  of  ornaments  for  a  church,  a  legacy  for  the  maintenance  of  a 
clergyman  to  instruct  poor  children,  and  a  legacy  for  their  suste* 
nanoe,  are  legacies  to  pious  uses. 

IL 

3586.  Difference  between  Legacies  to  Pious  Uses^  and  other  Leg^ 
aeiesj  by  their  Motives  and  their  Use.  —  We  may  make  this  a  fint 
diflerenoe  between  legacies  to  pious  uses,  and  the  other  sorts  of 
legacies,  that  the  name  of  legacies  to  pious  uses  is  properly  given 
only  to  those  legacies  which  are  destined  to  some  work  of  piety 
and  charity,  and  which  have  their  motive  independent  of  the  con- 
sideration which  the  merit  of  the  legatees  might  procure  them ;  ^ 
whereas  the  other  legacies  have  their  motives  confined  to  the  con- 
sideration of  some  particular  person,  or  are  destined  to  some  other 
use  than  to  a  work  of  piety  or  charity,  as  shall  be  shown  in  the 
artide  which  follows. 

III. 

3587.  Difference  between  a  Legacy  to  Pious  Uses,  and  a  Legacy 
which  regards  the  Public  Good.  —  All  legacies  which  have  not  for 
their  motive  the  particular  consideration  of  some  person  are  not, 
for  all  that,  of  the  number  of  legacies  to  pious  uses,  although  they 
be  destined  for  a  public  good,  if  that  good  be  any  other  than  a 
work  of  piety  or  charity.  Thus,  a  legacy  destined  for  some  pub- 
lic ornament,  such  as  the  gate  of  a  city,  for  the  embellishment  or 
conveniency  of  some  public  place,  and  others  of  the  like  nature, 
or  a  legacy  of  a  prize  to  be  given  to  the  person  who  should  excel 
others  in  some  art  or  science,  would  be  legacies  of  another  nature 
than  those  to  pious  uses.*^ 

*  Disponitiones  pii  testatoris.     L.  28,  C.  de  episc.  rt  cler. 

^  It  is  in  this  motive  that  the  essential  part  of  legacies  to  pioas  u»es  does  consist. 

«  L.  m.D.deUg.  I;—/.  122,  eorf. 
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IV.  ' 

;J588,  A  Le^uct/  to  a  Piaus  Use,  aithont  ani/  Particular  Dettm^ 
tion,  hoio  U>  be  applied.  —  If  a  legacy  to  |)iou(>  uses  was  not  At* 
Un^d  to  niiy  pnrtieular  iis^,  as  if  a  te»tat4ir  hiu)  icft  n  Inga^  to 
gcnnml,  eitlief  to  the  oliuroh,  or  to  the  poor;  (be  legacy  lo  tbe 
church  would  be  tor  tho  parinh  church  of  the  yAaw  v/hwr-  the  tw 
tator  lived ;  and  the  legacy  lo  th«  poor  would  be  for  the  boapital 
of  that  ]il(icp,  if  th«re  were  Biiiy:  if  thme  w«u  i»o  htwpiul,  tbe 
legacy  would  go  to  the  poor  of  that  parish.  And  it  would  bo  tte 
•ain<i  thing,  If,  instead  dS  a  bare  lu^^y,  the  t4?Htator  had  ittstitaud 
for  bia  testanientary  heirs  the  church  or  the  poot."^ 


3589.  Exraiiion  of  Legacies  to  Pious  Uses. —  If  the  lesUlor 
himself  had  not  ilirected  particularly  tlu^  application  of  u  ItgUJ 
to  pious  MBee,  a§  if  he  had  left  a  Ic^cy  to  tile  poor  iiidetiniteJy  in 
a  place  whure  there  were  no  hospital;  or  for  the  redemption  uf  cap- 
lives,  without  specifying  in  what  place ;  the  exeeution  of  theae  dis- 
positions would  de|M*iid  on  the  executor  of  tbe  testament,  or  othcf 
person  to  whom  the  testator  had  explained  and  intrusted  his  intco- 
tion.  And  if  tliere  were  uo  person  to  u'hom  be  had  imparted  tut 
will,  and  it  were  not  safe  to  trust  to  the  iulegrity  of  the  tcst^ 
mentary  heir,  the  urdinvjy  Jndge  would  give  directions  tbeicuit 
at  the  instance  of  the  persons  whose  duty  it  should  be  to  sec  thoee 
legacies  duly  applied.* 

Remark  on  the  Pbecedinq  Article. 

3590.  AVhat  is  said  in  the  text  cited,  that,  if  the  teetator  kn 

named  nobody  for  the  execution  of  his  legacies  to  pious  oassv  tk* 

bishop  of  the  place  may  demand  the  sum  bequeathed,  in  vnlor  t* 

''  Si  qnis  in  nomine  msgni  Dei  eC  Salvuoris  noctri  Jean  Cbritti  luEreditMoia,  Nt  let*- 
torn  reliqaerit.  Jubemus,  ecclesiun  loci  illlui^,  in  qao  tcslBlor  domicilinm  habaerit,  ucdfin 
qnod  dimiseam  eat.  Nov.  131,  c.  9.  It  appeurs  bj  this  text,  that  it  vai  dw  ■ugt  rf 
(hoee  timea  )□  leare  Icgaries  to  God.  And  if  sui^h  a  tcgBc;  ought  lo  balong  to  the  dunk 
of  die  place,  mtfa  macb  more  reuon  ought  k  legac;  that  ia  leA  M  tlw  ctuHctk  iadcfiaiMlj 
to  belong  to  the  lealalor'a  pajifih  church. 

*  Si  qnidem  teatntor  dcsignaTerit  per  qnem  deiiderat  redeuptioiMm  fieri  optiTOfUi 
ia  qui  apeclatiter  deiignatna  eat,  li|^  vel  fideicommiiai  habeat  ezigendi  lirantiaia:  rtpi* 
BUS  cansrivntia  TOtam  adimplcat  leslatorii  Sin  antem  perwna  noo  d£Mg;Bai%  KflW 
Hbsolalc  tnntuinnioilo  anmrnani  legaci  vel  fideicommitai  CaxaTerit,  qua  debeal  fncDOniB 
cnuuc  prolirere :  rir  reverendisgimiu  cpiicopos  illioi  civitalia  ex  qoa  tulotor  oritv  tt- 
beat  fncultalcTn  exigendi  qnod  hnju  rti  gratia  fnorit  derelirlum,  piun  dcfnncli  infos' 
torn  sine  ulla  conctatione,  at  coarMtil,  imiileinnM.    JVS8,1  1,  Cditfiacttdtr. 
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execate  the  intention  of  the  testator,  is  not  altogether  conformable 
to  our  usage.  For  the  bishop  may  indeed  take  care  that  the  lega- 
cies left  to  the  poor  be  duly  applied,  but  it  is  not  he  himself  that 
demands  and  receives  the  sums  appropriated  to  these  sorts  of  lega- 
cies. And  if  it  be  necessary  to  sue  the  executor  at  law,  this  func- 
tion will  belong  to  the  persons  who  are  charged  with  this  carci 
such  as  the  governors  of  a  hospital  or  an  almshouse,  accord- 
ing as  these  legacies  happen  to  be  destined.  And  if  the  legacy 
"went  not  appropriated  to  any  particular  house,  as  a  legacy  of  an 
alms  to  be  distributed  on  a  certain  day  in  a  certain  place,  which 
"wexe  not  applied  to  any  particular  hospital,  or  a  legacy  to  the  poor 
in  a  place  where  there  were  no  house  allotted  for  them,  the  officers 
of  justice  would  be  obliged  to  give  directions  therein  at  the  in- 
stance of  the  king's  procurators.  Which  does  not  hinder  the 
bishc^  and  curates  from  doing  their  diligence  on  their  part  to 
procure  the  execution  of  these  sorts  of  legacies.  We  may  consult 
on  this  subject  the  ordinances  which  have  provided  for  the  recovery, 
preservation,  and  administration  of  the  goods  belonging  to  the 
poor.* 

VI. 

3590^  Destination  of  a  Pious  Legacy  to  anolher  Use  than  that 
wUeh  the  Testator  had  appointed.  —  If  a  pious  legacy  were  des- 
tined to  some  use  which  could  not  have  its  effect,  as  if  a  testator 
had  left  a  legacy  for  building  a  church  for  a  parish,  or  an  apart- 
ment in  a  hospital,  and  it  happened,  either  that  before  his  death 
the  said  church  or  the  said  apartment  had  been  built  out  of  some 
other  fund,  or  that  it  was  noways  necessary  or  useful,  the  legacy 
would  not  for  all  that  remain  without  any  use ;  but  it  would  be 
laid  out  on  other  works  of  piety  for  that  parish,  or  for  that  hos- 
pital, according  to  the  directions  that  should  be  given  in  this  mat- 
ter by  the  persons  to  whom  this  function  should  belong.' 


the  edict  of  1561,  the  ordinance  of  Moulins^  art.  73,  that  of  Bloin^  art.  65  and  66, 
aad  that  of  JMufi,  art  10. 

'  Lc^tnm  ciritati  relictnm  est,  at  ex  reditibus  qnotannis  in  ca  civitatc  mcmorirc  con- 
senrandA  defuncti  frratia  spectocolam  cclcbretur,  quod  illic  celchrari  non  licet.  Quilto 
qoid  de  legato  exifttimes  ?  Modostinus  rcspondit:  cum  testator  spectuculum  e<li  voluorit 
in  dvitate,  sed  tale*  quod  ibi  celebrari  non  licet :  iniquam  esse  banc  quantitatem  quntn  in 
^lectacBlum  defunctus  dcstinaverit,  Incro  hffircdom  cederc.  I^^tur  adhibitis  ha?nMlibn9, 
et  primoribos  civitatis,  dispicicndum  est,  in  quam  rem  conrcrti  debeat  fidcicommissum, 
Qt  memoria  testatoris  alio  et  licito  pcnere  cclcbretur.     /i.  16, 1),  de  usu  ft  usuf.  et  mi.  leg. 

Although  this  text  relates  to  another  sort  of  dLS])ositions,  yet  the  rule  that  results  from 
it  ia  with  mtich  more  reason  very  just  in  legacies  to  pious  uses. 


SdS  THE   CIVIL  ULW.  [PAKT  li;  BOOI  It* 

VII. 
8591.  Privilege  of  Legacies  to  Pious  Uses.  —  Since  legacies  Cor 
works  of  piety  and  charity  have  a  doable  favor,  both  that  of  their 
motive  for  holy  and  pious  uses,  and  that  of  their  utility  for  the 
public  good,  they  are  considered  as  being  privil^ed  in  the  inten* 
tion  of  the  law.> 


SECTION    VII. 

OF  LEGACIES  OF  ONE  OF  SEVERAL  THINGS,  AT  THE  CHOICE  OP  THE 

EXECUTOR,  OR  OF  THE  LEGATEE. 

3592.  We  have  endeavoured  to  form  the  rules  which  compose 
this  section  in  such  a  manner  as  that  they  may  reconcile  some 
contrarieties,  at  least  such  in  appearance  as  we  meet  with,  in  some 
laws  relating  to  this  matter.  Thus,  for  example,  it  is  said  in  one 
law,  that  if  a  testator  hath  bequeathed  in  general  a  man,  that  is  to 
say,  a  slave,  the  legatee  shall  have  the  choice  of  the  person :  JBbmim 
generaliter  legato,  arbitrium  eligendi  quern  acciperet,  ad  legaUuvm 
periinet.  L.  2,  ^Ij  D.  de  opt  vel  eL  leg.  And  it  is  said  in  another 
law,  that  if  a  testator  hath  bequeathed  in  general  a  silver  buin, 
he  having  several,  and  not  distinguishing  which  basin  he  intends 
to  give,  the  testamentary  heir  will  have  it  in  his  choice  to  give 
which  basin  he  pleases.  Sect  etsi  lancem  legaverit,  nee  apparuerit 
qtiarn^  ccque  electio  est  hceredis  quam  velit  dare,  L.  37,  in  fine,  D. 
de  lef^,  1. 

3593.  It  would  seem  bv  these  texts,  that  whoever  should  take 
both  the  one  and  the  other  in  a  literal  sense  might  think  it  iu- 
different  in  point  of  law  whether  the  election  were  given  to  the 
testamentary  heir  or  to  the  legatee,  which  certainly  cannot  be 
just ;  but  in  order  to  reconcile  them  together,  it  is  necessary  to  ob- 
serve a  distinction  of  the  ancient  Roman  law  between  legacies 
which  were  called  per  vindicaiionem,  and  those  that  were  called 

^  See  the  sixth  article  of  the  eighth  section,  and  the  remark  on  the  fourth  article  of  liic 
second  section  of  Codicils. 

The  favor  of  legacies  to  pious  uses  may  distinguish  them  from  other  legacies  in  ihf 
cases  mentioned  in  the  places  which  we  have  just  now  quoted ;  and,  in  general,  this  finw 
may  be  considered  in  the  CAses  relating  to  the  interpretation  of  any  disposition  for  a  h^- 
i'v  to  a  j)ious  use. 

Sec,  concerninf?  tliis  subject  of  privileges  of  legacies  to  pious  uses,  the  preamble  to  the 
second  section  of  the  Falcidian  Portion. 
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per  damnationem^  of  which  mention  hath  been  made  in  another 
plaoe.*  In  the  legacies  of  the  first  sort,  the  legacy  being  conceived 
in  these  or  the  like  terms,  I  tmll  that  such  a  one  take  a  horse  out 
of  m^  stable  J  the  legatee  had  the  choice,  for  he  himself  took  the 
thing  that  was  beqneathed  to  him.  And  it  is  of  a  legacy  of  this 
kind  that  we  are  to  understand  the  first  of  the  texts  which  have 
been  now  qaoted.  And  in  the  legacies  of  the  second  kind,  the 
legacy  being  conceived  in  these  terms,  /  urill  that  my  heir  give  to 
suck  a  one  one  of  my  horses j  the  testamentary  heir  made  the  choice, 
for  it  was  he  that  was  charged  to  give  the  thing  that  was  be- 
qneathed.^ And  it  is  of  a  legacy  of  this  second  kind  that  we  are 
to  understand  the  second  text.  Thus,  although  the  differences  of 
these  two  sorts  of  legacies,  and  of  some  others,  of  which  it  would 
be  to  no  purpose  to  speak  here,  have  been  abolished,®  yet  it  is  ne- 
to  make  use  of  them  for  conciliating  the  contrarieties  of 
^,  and  of  many  other  laws,  which  have  very  much  perplexed 
aeveral  interpreters,  and  that  not  without  reason.  And  we  may 
likewise  say  of  these  two  kinds  of  legacies,  which  were  thus  dis- 
tingnished  in  the  Roman  law,  that  their  different  expressions  may 
point  out  some  difference  in  the  intention  of  the  testator ;  and  that 
that  expression  which  gives  to  the  legatee  the  right  to  take  seems 
to  have  a  greater  relation  to  the  right  of  choosing  than  that  which 
charges  the  testamentary  heir  to  give  to  the  legatee. 

3594.  We  have  been  obliged  to  make  this  reflection  on  a  dif« 
fienhy  which  it  was  necessary  to  clear  up  before  we  should  pro- 
ceed to  explain  the  rules  relating  to  this  matter.  But  seeing  in 
our  usage  there  is  only  one  manner  of  expression  used  by  testa- 
tors, which  has  no  relation  to  any  one  of  these  two  sorts  of  lega- 
cies that  were  distinguished  in  the  Roman  law,  and  that  almost 
all  legacies  are  conceived  in  these  terms,  I  give  and  bequeath  to 
such  a  owe,  or,  if  it  is  in  the  name  of  a  third  person,  gives  and  be- 
queaths ;  these  expressions  mark  nothing  at  all  of  the  intention  of 
the  testator  that  favors  either  the  testamentary  heir  or  the  legatee. 
Thus,  unless  the  legacy  be  conceived  in  such  a  manner  as  to  leave 
the  choice  either  to  the  one  or  to  the  other,  it  must  be  interpreted 
according  to  the  rules  that  have  been  explained  in  the  sixth,  sev- 
enth, eighth,  ninth,  tenth,  and  eleventh  articles  of  the  seventh  sec- 
tion of  Testaments.     And  since  it  is  not  proper  to  repeat  in  this 

*  See  th«  preamble  of  the  ninth  section  of  TettamenU. 
^  V.  Vlp,  tit,  24,  S  14- 
«  ^  2,  Intt.  de  Ifyat. 
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section  wbat  has  been  eaiil  in  tliose  artidett,  tho  reader  may  hvn 
recourse  to  tbem,  and  Join  them  here. 

Abt.  L 

3595.  I%ree  Manners  of  begueathwff  one  out  of  tcveral  T^xi^. 
—  One  may  bequeath  one  of  two  or  more  things  in  liin>e  inao- 
nets  ;  for  one  may  leave  such  a  legacy  without  makiag  mvntnn 
of  the  choice.  As  if  a  testator  bequeaths  simply  »  lion*  to  be 
taken  from  among  thoiic  in  his  stable,  a  picture  to  be  takeu  onlcf 
those  in  his  closet ;  and  ooe  may  leave  the  choice  eitltvr  to  the  1^ 
alee  or  to  the  executor.' 

Ji. 

3596.  Of  Legacies  where  no  McrUimt  in  tnsde  kMv  shall  kaet  tkt 
Choic.c. —  If  a  testator  bequeaths  a  thing  to  be  taken  ool  of  scl- 
eral of  the  same  kind  tliat  shall  be  found  in  this  suoceaajon,  ix 
even  that  are  not  part  of  the  succession,  and  docs  not  expfew  to 
whom  the  choice  shall  belong,  whether  to  the  executfir  or  to  ibc 
legatee,  this  legacy  will  depend  on  the  rule  explained  in  the  twee- 
ty-second  article  of  the  third  section  of  this  title,  and  on  tiie  nlw 
which  follow.'*  ^^^J 

III  -H 

3597.  If  the  Expression  of  the  Testator  determines  the  Oioict, « 
must  hold  to  that.  —  If  the  expression  of  the  testator  is  conceived 
in  Buch  terms  as  to  make  us  judge,  that,  although  he  has  not  given 
the  choice  either  to  the  executor  or  to  the  legatee,  in  a  legui.v  oi 
one  out  of  two  or  more  things,  his  intention  was  to  bequeath  one 
of  them  rather  than  the  other ;  the  legacy  will  be  understood  erf  tliat 
thing  to  which  the  testator's  expression  shall  have  a  greater  idi- 
tion  than  to  the  other,  whether  it  be  of  more  or  less  value.  Tbiu, 
for  example,  if  a  testator  had  bequeathed  his  saddle-horse,  having 
several  of  that  kind,  the  legacy  would  be  uaderstood  of  the  bone 
which  the  testator  himself  was  wont  to  ride.  Thus,  for  anotlKr 
example,  if  he  who  bad  two  houses,  one  in  Paris,  in  which  he  him- 
Beif  dwelt,  and  the  other  at  St  Dennis,  occupied  by  a  tenant,  had 
left  a  legacy  in  these  terms,  /  give  and  bequeath  my  house  to  tad 
a  one;  this  expression  would  determine  the  legacy  to  be  meaota 

*  See  the  Tolktwlng  uticlei. 

*•  See  the  twenly-Mcond  aiticle  of  the  third  sectioti  of  thii  title,  Ukd  tlie  Kb&  ■flkkt' 
the  leveotb  sectioD  o[  TtttamaM.    See  the  followiof  rale*. 
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the  honse  in  which  the  testator  liyed,  unless  it  should  appear  by 
the  circumstances  that  his  intention  was  to  bequeath  the  other. 
But  if  the  expression  of  the  testator  should  not  determine  particu- 
larly for  any  one  of  the  two  houses,  as  if  he  had  barely  devised 
one  of  his  houses,  or  if,  having  two  lands  called  by  the  same  name, 
he  had  devised  one  of  them,  the  executor  might  give  only  the 
house  or  the  land  that  is  of  least  value ;°  for  by  that  he  will  have 
satisfied  the  legacy.  And  in  general,  in  all  doubts  of  this  nature, 
where  nothing  determines  to  one  of  the  things  which  are  compre- 
hended in  a  legacy,  the  presumption  is  for  the  executor,  as  has 
been  explained  in  another  place.^ 

IV. 

3598.  A  Legacy  left  to  the  Choice  of  the  Executor.  —  If  a  testa- 
tor had  bequeathed  a  silver  basin,  having  several  of  that  sort,  the 
executor  would  be  at  liberty  to  give  which  silver  basin  he  pleased.* 
For  the  legatee  would  have  that  which  was  left  him,  and  this  is  a 
oonsequence  of  the  rule  explained  in  the  third  article.  And  the 
executor  would  with  much  more  reason  have  this  liberty  if  the  tes- 
tator had  left  the  choice  to  him.  But  if  the  legacy  were  of  things 
which,  although  of  the  same  kind,  might  be  of  different  qualities, 
good  or  bad,  such  as  horses,  hangings,  the  liberty  of  choosing, 
which  the  executor  would  have,  would  not  extend  to  a  power  of 
choosing  a  suite  of  old  hangings  that  are  falling  to  pieces,  or  a 
horse  that  is  broken-winded.  For  it  could  not  be  presumed  that 
the  testator  had  given  this  extent  to  the  right  of  election  which  he 
hmd  left  to  his  executor.' 

V. 

3699.  A  Legdcy  left  to  the  Choice  of  the  Legatee.  —  When  a 
testator  gives  to  the  legatee  the  right  of  choosing  out  of  several 
things,  such  as  the  horses  in  his  stable,  any  of  them  which  he 
pleases,  and  in  like  manner  of  other  things,  the  legatee  has  the 
liberty  to  choose  the  most  precious  of  them.*  And  to  put  the  leg- 
atee in  a  condition  to  make  this  choice,  the  executor  is  obliged  to 

«  L.  37,  ♦  1,  D.  A  leg.  I ;  — /.  39,  S^^J>.de  leg.  1. 

'  See  the  sixth,  8C\-enth,  and  other  following  artides  of  the  serenUi  section  of  Testa- 


•  L.37,inf.D.delfg.  1. 

^  L.  l\0^  D.de  Ug.  \.     See  the  twentj-second  article  of  the  third  Mction,  and  the 
eighth  and  tenth  articles  of  the  seventh  section  of  TtMtamaUM, 
5  L.  2,  IJ.  de  oj4.  tW  elect,  leg. 
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show  all  that  there  is  in  the  inheritance  of  that  kind  of  thing  of 
which  th(!  election  is  bequeathed.  And  if  there  ehoahl  he  any 
which  by  some  chance,  without  the  act  of  the  i-xecii<or,  liad  not 
appeared,  the  legatee,  who,  without  knowing  any  thing  of  dwin, 
lud  made  his  choice,  might  choose  anew  aft<'-r  lie  came  to  ttw 
knowledge  of  them.''  But  if  among  all  these  things  there  shonld 
bo  any  one  that  was  singularly  necessary  to  the  eicecntor  for 
matching  some  other  goods  of  the  succession,  it  wotdd  be  eqtuta- 
ble  to  except  it  out  of  the  choice  of  this  legatee,  especially  if  tin- 
executor  ia  willing  to  make  up  to  the  legatee  what  this  nrcenouy 
thing  should  exceed  the  others  in  value,  if  none  of  the  othcn  be 
found  of  au  equal  value  to  it  For  the  right  of  the  legatee  doc* 
Qot  extend  so  far  as  to  put  it  in  his  power  to  hurt  the  executor.' 

VI. 
3600.  A  Legacy  hjl  to  the  CItoice  of  a  Third  Person.  —  If  the  te». 
tator  had  left  to  a  third  person  the  choice  of  the  thing  Ijeijueathed, 
either  because  he  did  not  think  the  legatee  capable  of  making  tbe 
said  choice,  or  because  he  was  willing  to  make  use  of  that  lero- 
perament  between  the  interests  of  the  executor  and  of  the  legKtte. 
the  legacy  would  be  lixed  by  that  third  person.  And  if  he  should 
fail  or  refa»e  to  determine  it,  tbe  right  of  election  wonid  go  to  the 
legatee,  who  might  demand  of  the  executor  such  of  the  things  a« 
he  should  pitch  upon,  pTO\-iding  it  were  not  the  most  precious  of 
all,  but  a  thing  of  middle  value  between  that  which  were  mwt 
precious  and  that  of  least  value.^  And  in  case  they  could  not 
agree  among  themselves,  the  election  would  be  determined  by  the 
arbitration  of  some  person  whom  they  themselves  should  agree  cat, 
or  who  should  be  named  by  the  judge.' 


'  A»  ih«  titeatorotutMmtD^Tjhtir  oa^  aol  K>  lima  At  Mwrty  rf  (liBdM^MlM 
baen  sud  in  tin  preceding  article,  m  iwiUier  oogbi  tlw  legatee  to  abue  it  wfaa  be  bM  it 
Homine  legMo,  ■Morem  non  posse  eligi.  L.  37,  D.tktts-l-  See  the  leiitli  utida(f  At 
■evenlfa  lection  at  TtMomenla. 

^  L- nit.  M<  {''<««- da  li^ot. 

'  Arbitri  oSciam  inrocandom  Ml.  L.  IS,  in/.  D.  dt  tBviLprad.  nrt.  The  dd^tf 
a  jear,  mentiawd  ia  die  flnt  of  these  two  texts,  woold  not  be  agieeebk  le  ear  ua^tiV 
to  equilj.  Sot  Meiag  litii  third  penoa  who  should  pat  off  m>  long  A»  tmtHat  d  M 
choice  was  named  odIj  that  be  might  make  a  reaaonatde  cboke,  and  that  otbcti  <«'■ 
it  as  wfQ  as  he,  it  ironld  not  be  just  to  wait  so  long  a  time  tOl  ha  ahoold  be  plea«'  ■ 
detennine  tbe  matter,  eapedallj  if  the  thing  bequeathed  woe  of  i«ch  •  oatora  m  t»  k  a 
haiaid  of  perishing  dniing  Ae  M»j. 
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VIL 

3601.  He  who  has  the  Choice  ought  not  to  defer  iL  —  When  the 
testator  hath  given  power  to  choose,  whether  it  be  to  the  execator 
or  to  the  legatee,  he  who  ought  to  make  the  choice  cannot  put  it 
off  any  longer  time  than  what  the  condition  of  the  things  shall 
make  necessary,  or  what  shall  have  been  regulated  by  the  testator, 
or  by  mutual  consent  of  the  parties,  or  even  by  the  judge,  if  the 
matter  cannot  be  otherwise  settled.  And  he  who  has  the  choice 
in  his  power,  if  he  delays  to  make  it,  may  be  sued  by  the  other, 
who  may  cause  him  to  be  summoned  in  order  to  make  his  option, 
and  may  protest  for  his  costs  and  damages  because  of  the  delay ; 
which  would  have  the  effect  that  shall  be  explained  by  the  follow- 
ing mles."^ 

vin. 

3602.  Penalty  when  the  Executor  defers  to  make  the  Choice.  — 
If  the  executor  to  whom  the  choice  was  left  was  in  delay,  and  in 
the  mean  while  the  things  of  which  one  was  to  be  given  to  the 
legatee  should  happen  to  perish,  or  to  suffer  damage,  he  would 
be  liable  to  make  good  the  loss  or  diminution  to  which  his  delay 
had  given  occasion.  For  the  legatee  might  have  perhaps  been 
able  to  sell  the  thing,  or  prevent  its  perishing  or  being  damaged ; 
and  if,  the  things  being  still  in  being,  the  legatee  had  suffered  dam- 
ages because  one  of  them  was  not  delivered  to  him,  the  executor 
would  be  accountable  for  the  samc.'^  But  if  some  of  the  things  of 
which  the  choice  was  to  be  made  were  not  present,  and  that  too 
long  a  delay  would  be  prejudicial  to  the  legatee,  he  might  oblige 
tbe  executor  either  to  choose  for  him  one  of  the  things  that  were 
present,  or  to  give  him  the  value  of  one  of  the  things  that  were 
absent^ 

■  HADcipionim  elactio  legata  est  Ne  yendido  qaandoqne  eligente  legatario  interpel- 
letor,  decernere  debet  prflBtor,  nisi  intra  tempus  ab  ipso  pracfinitam  elegissct,  actionem  le- 
galomm  ei  non  compctere.    L.  6,  D.  de  opt.  vel  elect,  leg. ;  —  /.  8,  tod. 

VTUmi  is  said  in  this  and  the  other  articles  which  follow,  concerning  the  delay  of  the  ex- 
ecutor or  of  the  lej^rntcc,  is  to  be  undcrsttood  of  the  cases  where  tlicrc  has  l>c>cn  a  citation 
of  the  partT  to  come  and  make  his  choice,  or  where  there  appears  to  be  some  knavery  in 
Ibe  delay;  as,  for  example,  if  an  execator  should  keep  up  and  conceal  for  some  time  a 
iMfment  or  codicil  in  which  he  was  charged  with  a  legacy  left  to  his  own  choice. 

*  See  the  text  cited  upon  the  preceding  article,  which  may  agree  as  well  to  the  delay 
of  the  executor  as  to  that  of  the  legatee. 
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IX. 

3603.  Penalty  when  the  Legatee  defers  to  make  ike  Ckoice.  —  If 
the  choice  belongs  to  the  legatee,  and  he  pats  it  ofl^  he  "will  be 
liable  for  the  costs  and  damages  which  may  have  been  occasioiied 
by  his  delay,  in  the  sGime  manner  as  the  executor  is  liable  {or  the 
conseqaences  of  his  delay.  Thus,  for  example,  if  two  honest  one 
whereof  (whichsoever  he  should  choose)  had  been  left  him  by 
legacy,  should  happen  to  die  during  his  delay  to  make  his  option, 
and  that  the  said  loss  might  be  imputed  to  him,  because  the  exeo* 
utor,  who  had  no  occasion  for  any  of  the  horses,  and  might  have 
been  able  to  sell  the  horse  which  the  legatee  would  have  left  him, 
and  would  not  have  been  obliged  to  keep  both  the  horses^  mi^ 
recover  against  this  legatee  costs  and  damages  for  that  fixpetMe 
and  that  loss,  according  to  the  circumstances.' 

X. 

3604.  jff"  there  remain  only  one  of  the  Thing's  whereof  the  Okoke 
was  bequeaihedi  U  belongs  to  the  Legatee.  —  If  after  the  death  of 
the  testator,  and  before  the  election,  whether  it  were  to  be  made 
by  the  legatee  or  by  the  executor,  the  things  of  which  the  electioa 
was  to  be  made  should  happen  to  perish,  without  the  fault  either 
of  the  one  or  the  other,  one  of  the  things  is  lost  to  the  legateei  and 
the  others  to  the  executor.^  But  if  there  remains  only  one  of 
them,  it  belongs  to  the  legatee.  For  although  his  legacy  'i^^as  of 
a  right  to  choose,  and  there  is  now  no  room  left  for  choice,  yet 
the  intention  of  the  testator  was  that  the  legatee  should  have  one 
of  them ;  and  therefore  he  ought  to  have  that  which  is  the  only  one 
that  remains.' 

XL 

3605.  If,  after  the  Choice  is  made,  the  Tliing  chosen  perishes,  Mr* 
Legatee  bears  the  Loss  of  it,  —  If  after  that  he  who  was  to  choosf, 


P  Sec  the  text  cited  on  the  seventh  article,  in  which  these  words  are  to  be  remirked : 
Ne  vcndilio  qniindoque  eliprente  Icpitario  intcrpclletur. 

1  The  Hrst  part  of  this  article  may  have  its  use  in  a  case  where  the  testamentarr  hea 
were  to  deduct  the  Falcidian  portion.  For  one  would  not  reckon  to  him  as  part  of  ho 
Falcidian  portion  tiie  value  of  that  thing  which  the  leji^tce  was  to  have,  but  only  theoibcr 
tilings  which  were  to  have  been  his  own.  See  the  seventh  and  eighth  articles  of  the  first 
section  of  the  FiiJculian  Portion. 

^  Whether  the  choice  belongs  to  the  executor  or  to  the  legatee,  if  there  remains  onlj 
one,  it  goes  to  the  legatee.  For  this  event  determines  the  thing  that  remains  to  be  ilw 
legatee's,  as  much  or  rather  more  than  the  choice  would  do  that  which  should  be  chosen 
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whether  it  was  the  executor  or  the  legatee,  has  made  and  declared 
nis  choice,  the  thing  chosen  should  happen  to  perish,  the  loss  of  it 
would  fall  upon  the  legatee,  and  he  would  have  no  right  to  those 
tiiiiigB  that  should  remain.  For  the  choice  had  distinguished  that 
thing  which  he  was  to  have,  and  had  made  it  his  own.  So  that  it 
18  be  who  ought  to  bear  the  loss  of  it' 

XII. 

9606.  He  who  has  made  his  Choice  cannot  change  and  make  an- 
other.  —  The  executor  or  legatee,  who  has  once  made  his  option, 
whether  judicially  or  extrajudicially,  by  mutual  consent,  cannot 
mfterwaids  change  or  make  another  choice.  For  the  right  of 
choosing,  which  the  testator  had  given  him,  is  consummated  by 
lliis  first  choice.* 

XIII. 

8607.  The  Choice  cannot  be  made  before  the  Executor  has  accepted 
ike  Aieeession.  —  The  legatee  who  has  the  right  of  choosing  can- 
not make  his  choice  till  the  executor  has  accepted  the  succession. 
For  till  then,  there  being  no  executor,  there  would  be  no  party  to 
whom  he  could  intimate  his  choice,  and  who  could  either  contest 
it  or  approve  it,  and  deliver  the  legacy.  So  that  it  would  be  to  no 
pnrpoee  that  he  had  made  his  choice.^ 

XIV. 

3606.  ne  Legatee  of  what  shall  remain  after  the  Choice  of  amr 
aiker  will  have  oily  tf  no  Choice  is  made.  —  K  a  testator  had  be- 
queathed one  or  two  things  out  of  many  at  the  choice  of  one 
legatee,  and  the  remainder  of  them  to  another,  and  he  who  had 
this  choice  would  not  make  use  of  his  right,  all  the  things  would 
Y>elong  to  the  second  legatee,  and  the  executor  would  have  none  of 
them.  For  the  expression  of  those  things  that  should  remain  after 
the  choice  of  the  first  of  the  two  legatees  would  comprehend  them 
all,  if  he  took  none  of  them.' 

"  Stichnm  aat  Pamphilura,  atrum  hicrcs  mens  volet  Titio  dare :  si  dixorit  hsres  Sti- 
dunn  te  TcUe  dmre,  Sticho  mortuo  libcrabitiir.    L.  84,  ^  9,  D.  de  Uij.  I . 

Although  this  text  speaks  only  of  the  case  where  the  choice  belongs  to  the  heir  or  ex- 
tottor,  jet  the  role  is  with  mach  more  reason  just  in  the  case  where  the  legatee  has  him- 
•elf  made  the  choice. 

'  L.  84,  ^  9,  D.  de  legat.  1 ;  — /.  20,  D.  de  opt.  vel  elect,  leg.  ;  —  l.  5,  D.  de  legat.  I ;  —  Ml, 
m/.  D.  de  legal.  2. 

*  L.  16,  D.deojpi.wi  elect.  Irgat.  *  L,  17,  D.decpt.vd  elect,  leg. 

46  • 
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XV, 

3609.  The  Right  of  Election  passes  to  ike  Heir  or  Eeecuior  cf 
the  Legatee,  —  If  the  legatee  who  had  a  right  to  choose  dies  with- 
out having  made  a  choice,  he  transmits  to  his  heir  kh  esxacntor 
both  his  right  to  the  legacy  Guid  the  right  of  electioD*^ 


SECTION    VIII. 

OF    THE    FRUITS   AND   INTEREST    OP   LEGACIES. 

3610.  By  fruits  of  legacies  we  are  to  understand,  not  only  the 
product  of  lands,  but  likewise  all  other  sorts  of  revenues  or  profits 
that  may  be  made  of  any  other  thing.  And  by  interest  .is  SMt&t 
the  reparation  of  damages  which  debtors  of  sums  of  money,  who 
fail  to  make  payment,  owe  from  the  time  of  the  demand|  as  hii 
been  explained  in  the  title  of  Interest. 

3611.  As  to  the  fruits  of  lands  devised,  it  is  necessary  to  distin* 
guish  between  those  which  are  upon  the  ground  at  the  time  thft^ 
it  is  delivered  to  the  legatee,  and  which  are  commonly  called 
fruits  hanging  by  the  root,  and  those  which  have  been 
from  the  ground  by  the  executor  before  be  delivered  it,  and  whidi 
were  separated  only  after  the  death  of  the  testator.     These  are  time 
subjoct-matter  of  this  section,  as  also  the  interest  and  other  reve- 
nues that  were  fallen  due  before  the  delivery  of  the  legacy;  and 
the  fruits  hanging  on  the  ground  at  the  time  of  the  delivery  are, 
as  it  were,  accessories,  which  have  been  treated  of  in  the  fourtii 
section. 

Art.  I. 

3612.  Three  Sorts  of  Umig-s  that  may  he  bequeathed,  —  We  may 
distins^uish  into  three  kinds  all  the  things  which  testators  have 
the  liberty  to  i^ive  away  in  le<racies.  The  first  is  of  those  which  of 
their  own  nature  produce  no  reyenue;  such  as  a  watch,  a  picture, 
siher  [)late.  The  second  is  of  those  things  which  of  their  own  na- 
ture produce  a  reyenue:  as  a  house,  a  meadow,  or  other  grouiiil. 
a  herd  oi  cattle,  hackney-horses  to  those  who  let  them  out  to  hire» 
and  other  things  of  the  like  natinre.      The  third   is  of  sums  of 


y  L.  19,  D.  (h-  o}4.  lyl  elect.  /<t7.    See  the  tenth  and  following  articles  of  the  tentbwf- 
lion  of  Testaments,  and  the  seventeenth  article  of  the  ninth  section  of  this  title  of  Ltgoaa- 
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>ney,  which  of  their  own  nature  produce  nothing,  but  which, 
iking  the  price  of  every  thing  that  is  in  commerce,  are  the  instru- 
tnt  of  the  commerce  itself:  which  is  the  reason  why  the  laws 
idemn  those  who  are  dilatory  in  paying  the  sums  which  they 
B  in  damages,  which  they  have  fixed  to  what  is  called  interest, 
which  mention  has  been  made  in  its  proper  place.*  And  we 
ly  place  in  this  third  rank  all  the  legacies  which  are  reduced  to 
ralaation,  such  as  a  legacy  which  a  testator  should  make  of 
ne  work,  or  other  thing  that  he  should  oblige  his  executor  to  do 
'  a  legatee,  or  a  legacy  of  a  thing  which  the  executor  could  not 
re  in  specie ;  for  in  this  case  he  would  owe  the  value  of  it.^ 

11. 

3618.  y^e  TestcUor  has  regulated  the  Fruits  and  Revenues  of 
f  Legaeg^  his  Will  will  serve  as  a  Rule.  —  If  a  testator  had  reg- 
itcd  by  his  disposition  what  concerns  the  fruits  or  other  revenues 
icb  the  thing  devised  may  produce,  his  will  must  serve  as  a 
^,  and  the  executor  will  be  accountable  or  not  accountable  for 
ra,  according  as  the  testator  shall  have  ordered.  Thus,  he  who 
"isea  a  land  may  order  it  to  be  delivered  either  after  the  harvest 
»Ter,  or  after  some  years,  during  which  space  of  time  he  leaves 
enjoyment  of  it  to  his  executor.® 

IIL 

fe614.  7%e  Fruits  of  legacies  are  du€  anly  from  the  Time  they 
*  demanded,  —  If  the  testator  has  ordered  nothing  about  the 
its  and  other  revenues  which  the  things  devised  might  produce, 
-y  will  be  due  only  from  the  time  that  they  are  demanded.  But 
"the  executor  had  dealt  any  way  knavishly,  as  if  he  had  con- 
Jed  the  testament,  he  would  be  liable,  not  only  for  all  the  fruits 
tn  the  time  of  the  testator's  death,  but  likewise  for  costs  and 
mages,  if  there  had  been  any.^ 

See  the  title  of  the  Loan  of  Money  and  other  Things  to  he  rettored  in  Kind. 

See  the  sixth  article  of  the  first  section  of  the  same  title  of  the  Loan  of  Money  and 
fer  Tkingt  to  he  rtttortd  in  Kind.  Ubi  qaid  fieri  stipalemur,  si  non  fuerit  factum,  pecn- 
In  dari  oportere.    L.  72,  D.  de  verb.  obi. 

Lb^Cde  neoeM.  serv.  hared.  inst.  See,  touching  the  interest  of  mone}*,  the  fourth 
ide. 

'  In  legatia  ct  fideicommissis  fructus  post  litis  contcstationcm  non  ex  die  mortis  consc- 
ontor,  tiTe  in  rem  sivo  in  personam  agatur.  L.  uU.  C.  de  usttr.  etfmctib.  legat.  seujidei- 
I.;  — /.  1,  eod. 

\g  qui  fideicommissnm  debet  post  moram,  non  tantnm  fructus,  sed  etiam  omne  dum- 
in  quo  affectoB  est  fideicommissarius,  prsestare  cogitur.    L.  26,  D.  de  leg.  3 ;  —  /.  23,  A 
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Remarks  on  the  Preceding  Article. 

3615.  It  is  necessary  to  observe  on  thi3  article  a  difficnlty  whiidi 
ought  not  to  be  suppressed.     For,  besides  that  it  has  divided  the 
interpreters,  it  requires  that  some  necessary  reflectioiui  should  be 
made  on  the  rule  explained  in  this  article.     This  rule  dischaiges 
the  executor,  not  only  from  the  interest  of  money,  and  of  other 
things  which  produce  no  revenue,  but  likewise  from  the  firoils  of 
lands  and  tenements  which  produce  a  revenue,  eind  obliges  him  to 
make  restitution  of  these  fruits  only  after  a  legal  demand.    And 
seeing  it  makes  no  exception,  it  comprehends  not  only  the  caaei 
where  the  executor  and  the  legatee  should  have  equally  knowledgie 
of  the  testament,  and  where  the  legatee  should  neglect  to  demand 
his  legacy,  but  also  the  cases  where,  the  lega;lee  being  ignonnt 
of  his  legacy,  the  executcnr  who  should  know  of  it,  and  see  that 
he  was  obliged  to  deliver  the  thing  devised,  should  neverthektt 
retain  it;  which  seemed  to  those  interpreters  to  be  oontraiyto 
equity.     For  it  caiinot  be  said,  especially  in  the  Roman  law,  that 
the  things  devised  are  a  part  of  the  goods  of  the  inheritanoei  and 
may  be  considered  as  belonging  to  the  testamentary  heir  nntil  tlie 
time  of  their  being  delivered ;  seeing  it  is  a  [Mrinciple  of  the  Bo* 
man  law  in  the  matter  of  legacies,  that  the  propriety  of  the  thing 
bequeathed  belongs  to  the  legatee  from  the  moment  of  the  t» 
lator's   dt'iith;    and   although   the   legatee   know   nothing  of  his 
right  till  a  long  time  after,  yet  his  acceptance  of  the  legacy  has 
this  elfect,  that   he  is  accounted  to  be  master  of  the   thing  Ix*- 
queatlied  from  the  moment  of  the  testator  s  death,  and  that  he  is 
so  nmch  master  of  it,  that  it  is  said  in  a  law  that  the  thing  be- 
queathed |)asses  to  the  legatee  in  the  same  mamier   as   the  goods 
of  the  inheritance  pass  to  the  testamentary  heir,  and  that  the  tes- 
tamentary heir  never  had  any  right  to  them.* 

(ie  Ug.  \.,  —  l1.  8,  39,  D.  (If  usur.     Sec  the  tenth  article  of  the  first  section  of  Subftitvticfi^ 
direct  and  tiduciarv,  and  the  fiftcenlli  article  of  the  second  section  of  the  same  title 

We  have  not  put  down  in  the  article  that  the  fruits  are  due  from  the  contestation  o: 
suit,  as  it  is  siiid  in  the  first  of  tliese  texts ;  but  tliat  they  are  due  from  the  time  of  ll»c  d<- 
nuuid.  For  hy  our  usage,  and  by  tlie  ordinances,  a  legal  demand  hath  the  effocl  of  the 
contestation  of  suit  in  tlie  Roman  law.  See  tlie  remark  on  the  fifth  article  of  ll»c  fi^t 
section  of  htUrt^t. 

We  have  added  to  the  article  the  exception  of  the  case  of  knavery  in  the  executor-  For 
this  rule  cannot  be  contrary  to  the  general  rule,  which  obliges  everj'  knavish  po>>cs>or  w 
make  restitution  of  the  fruits,  with  much  more  reason  than  him  who  is  backward  in  paj- 
in;;  what  he  owes  after  it  has  been  demanded  of  him.  See  the  fourth  article  of  the  ibiri 
section  of  InUnst. 

■  L.  86,  ^  2.  T).  dr  hyj.  1  ;  — /  64,  inf.  D.  defurt.;  —  L  80,  D.  de  legal.  2. 
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3616.  It  would  seem  to  follow  from  these  first  reflections,  that, 
smce  the  fruits  belong  regularly  to  the  proprietor  of  the  ground, 
tboBe  of  a  ground  devised  did  belong  to  the  legatee  or  devisee 
firom  the  death  of  the  testator ;  and  that  the  testamentary  heir 
who  was  not  ignorant  of  the  testament,  having  known  that  he 
was  in  possession  of  goods  that  were  not  his  own,  ought  to  be 
dUiged  to  restore  those  fruits.  These  reasons  could  not  be  un- 
known to  those  who  framed  the  laws  cited  on  this  article ;  and 
what  still  augments  the  difficulty  is,  that  Justinian  has  made  an 
exception  from  the  rule  explained  in  this  article  in  favor  of  lega- 
cies to  pious  uses,  having  ordained,  with  respect  to  these  sorts  of 
legacies,  that  no  inquiry  should  be  made  whether  the  legacy  had 
ever  been  demanded,  but  that  it  should  suffice  that,  the  testamen- 
taij  heir  not  having  delivered  the  legacy,  he  should  be  reckoned 
giulty  of  delay  ^so  jwre^  that  is  to  say,  by  the  effect  of  the  law 


3617.  To  resolve  this  difficulty,  some  of  those  interpreters  have 
been  of  opinion,  that  it  was  necessary  to  restmin  the  laws,  which 
discharge  the  testamentary  heir  from  the  fruits  until  the  time  of  a 
legal  demand,  to  the  case  of  a  legacy  of  a  thing  that  was  not  the 
testator's  own ;  but  these  lavra  are  conceived  in  too  clear  terms  to 
admit  of  so  remote  a  sense.  Others  say  that  their  mi^aning  is, 
that  the  testamentary  heir  is  not  accountable  for  all  the  fruits 
which  the  legatee  might  have  reaped  by  his  industry,  and  that  he 
is  only  liable  for  those  which  he  has  really  and  truly  gathered ; 
bat  this  distinction  does  not  suit  with  these  laws,  and  does  not 
remove  the  difficulty.  There  are  some  who  think  that  these  laws 
are  to  be  understood  of  the  fruits  which  had  been  gathered  before 
the  death  of  the  testator,  and  not  of  those  which  have  been 
gathered  since  his  death ;  but  what  right  could  the  legatee  pre- 
tend to  the  fruits  which  accrued  to  the  testator  in  his  lifetime? 
Others  will  have  it,  that  the  t<\stamentary  heir  is  obliged  to  restore 
the  fruits  reaped  after  his  entering  to  the  possession  of  the  inher- 
itance, and  not  those  reaped  before ;  but  these  laws  discharge  the 
testamentary  heir  from  the  restitution  of  the  fniits  without  any 
distinction;  and  his  right  of  enjoyment  takes  in  the  fruits  prinrd- 
ing  his  entering  to  the  inheritance,  for  they  belong  to  him,  and  he 
recovers  them  from  those  who  had  gathered  them.  So  that  his 
condition  ought  to  be  the  same  as  to  the  fruits  of  both  these 

^  Sec  Uic  last  article 
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times.  And  lastly,  there  are  some  who  have  thougiit  it  neoeflsary 
to  distinguish  between  the  legacies  which  are  called  per  daxmuUio- 
tiem,  and  the  legacies  per  vindicatianem,  of  which  mention  has 
been  made  in  the  preamble  to  the  foregoing  section ;  that  in  these 
the  fruits  are  due  to  the  legatee  from  the  time  of  the  testamentuy 
heir's  entering  to  the  succession ;  and  that  in  those  they  are  doe 
only  from  the  time  that  the  testamentary  heir  has  been  gniity  of 
delay.  But  there  would  be  as  much,  or  more,  reason  to  give  to 
the  legatee  the  fruits  from  the  time  of  the  testator's  death  in  the 
case  of  a  legacy  per  damnationem,  seeing  in  this  case  the  testa- 
mentary heir  who  was  charged  to  deliver  the  thing  bequeathed 
would  be  more  faulty  than  be  would  be  in  the  case  where  the  1^ 
atee  himself  ought  to  take  the  thing  bequeathed  to  him;  ud 
besides,  the  distinction  of  these  two  sorts  of  legades  hath  been 
abolished,  as  has  been  remarked  in  the  same  place.  It  seems  like- 
wise that  the  first  of  the  texts  cited  on  this  article  relates  to  both 
these  sorts  of  legacies  indifferently,  and  that  these  two  expressioiis, 
sive  in  rem,  sive  in  personam  agaiur,  may  be  understood,  the  one 
of  the  legacy  per  damnationem^  which  the  legatee  demanded  by  t 
personal  action,  and  the  other  of  the  legacy  per  vindictUtanem^ 
which  was  demanded  by  a  real  action.  Whence  it  appean  to  fel- 
low, that,  even  when  the  distinction  of  these  two  sorts  of  legacies 
was  in  use,  the  rule  explained  in  this  article  was  equally  applici- 
ble  to  Ihe  one  sort  and  to  the  other. 

3618.  We  relate  here  the  several  sentiments  of  those  interpret- 
ers, to  show  that  this  rule  whieh  discharges  the  testamentary  heir 
or  executor  from  the  fruits  of  legacies  until  the  time  of  a  legal 
demand,  seemed  to  theui  to  be  unjust,  being  taken  in  a  literal  and 
general  sense.     But  seeing  none  of  all  th(\se  interpretations  ap- 
])ears  to  agn^e  with  the  sense  of  these  laws,  the  terms  whereof  are 
so  clear  and  distinct,  and  that  the  exception  w-hich  Justinian  ha? 
made  from  tiiis  rule  in  favor  of  h^gacies  to  pious  uses  determine? 
for  th(^  sense  which  disciiarges  in  general  the  testamentary  heir?  or 
executors  from  the  fruits  of  legacies  until  the  time  of  demand;  it 
is  but  fair  and  ingenuous  freely  to  own,  that  Justinian's  intention, 
and  that  of  the  preceding  laws,  was  to  make  a  general  rule  o(  i'. 
which,  after  the  maimer  of  other  general  ndes,  should  he  ob:?enc(l 
in  cases  where  there  were  no  cause  to  make  any  exception  from  it. 
Thus  .lustinian   hath   excepted   from  this  rule   legacies   to  piou= 
u>cs.     Thus  on<*  may  except  the  cases  where  the  executor  shouM 
be  guilty  of  any  roguery.     And  if,  for  example,  an  executor  had 


ooDo^ed  a  oodicil  which  contained  legacies,  he  would  be,  without 
doobti  condemned  to  make  restitution  of  the  fruits  and  interest  of 
those  legacies,  if  the  said  codicil  came  to  light  But  when  no 
nafiur  dealing  can  be  imputed  to  the  executor,  and  it  was  not 
^16  fault  that  the  legatees  had  no  knowledge  of  the  testament,  and 
had  not  received  their  legacies,  the  circumstances  might  justly 
diacbarge  the  executor  from  making  restitution  of  the  fruits  which 
he  had  enjoyed.  Thus,  for  example,  if  a  testament  having  been 
apened  in  a  court  of  justice,  or  deposited  with  a  notary  public 
living  in  the  place  where  the  testator  had  his  abode,  and  it  havmg 
by  that  means  been  known  and  made  public,  there  were  some  of 
the  legatees  whose  place  of  abode  was  unknown,  or  even  whose 
persons  were  not  known,  or  who  were  absent  in  a  remote  country, 
M>  that  it  was  not  possible  to  acquaint  them ;  the  executor  who 
oa  one  part  ought  to  continue  in  possession  of  the  goods,  and  to 
take  care  of  them,  and  who  on  the  other  part  ought  to  remain 
proprietor  of  what  cannot  be  acquired  by  the  legatees,  whether  it 
be  that  they  cannot  or  will  not  receive  their  legacies,  or  that  they 
aie  incapable  of  them,  may  without  injustice  remain  in  possession 
of  all  the  goods  of  the  inheritance,  and  enjoy  those  that  had  been 
bequeathed  as  well  as  the  other  goods.  So  that  his  enjoyment  of 
those  things  not  being  a  usurpation,  and  since  it  may  have  some 
other  good  foundation  besides  the  negligence  of  the  legatee,  it  is 
bat  just  that  the  executor  under  these  circumstances  should  be 
free  ixom  any  fear  of  being  afterwards  called  upon  to  make  resti- 
tation  of  the  fruits  which  he  had  enjoyed  without  any  fraud  or 
covin*  Thus  the  rule  which  frees  him  from  this  restitution  hath 
its  equity  founded  in  the  circumstances  which  may  clear  him  from 
all  roguery ;  and  it  hath  likewise  its  usefulness  for  the  public  good, 
because  of  the  inconveniences  which  it  removes  of  an  infinite 
number  of  difficulties  that  would  happen  if  executors  were  obliged 
without  distinction  to  restore  all  the  fruits  which  they  had  giithered 
since  the  death  of  the  testator.  And  seeing  the  delay  of  paymc^nt 
of  legacies  may  happen,  either  through  the  roguery  of  the  ex- 
ecutor, or  without  any  knavish  dealing  on  his  part,  and  that  such 
knavery  ought  not  to  be  presumed  without  proof,  it  was  but  just 
to  presume  uprightness  and  integrity  in  an  executor  who  should 
have  several  excuses  to  allege.  But  this  law  being  founded  only 
on  the  presumption  of  the  integrity  of  the  executor,  and  on  the 
consequences  of  the  public  good,  which  demands  that  all  occa- 
aions  of  lawsuits  should  be  cut  off  as  much  as  is  possible,  it  would 
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be  altogether  Useless  for  jtiBtifying  the  eoilsdenoe  of  an  eacmttor, 
who,  although  nobody  should  be  able  to  di8cx>ver  aad  piofe  Ui 
roguery,  ought  to  tax  himself  with  it,  and,  if  he  wonki  do  jnstiee 
upon  himself,  ought  to  restore  the  fruits  which  he  had  unjiutly 
reaped  of  a  land  or  tenement  that  was  devised,  and  which  he 
might  have  delivered  to  the  devisee. 

IV. 

3619.  7%e  Interest  of  Legacies  of  Money  is  dm  omibf  fnm  tit 
Time  of  the  Dfmofu^.  —  Legacies  of  money,  and  ottier  thiiigi 
which  of  their  nature  produce  no  revenue,  ought  to  be  pead^  as  al 
other  legacies,  at  the  time  appointed  by  the  testament ;  or  if  thcfe 
be  no  time  fixed,  they  are  due  after  the  deatii  of  the  teatttot 
But  although  they  be  not  acquitted  at  the  time  appointed^  yet 
interest  is  only  due  from  the  time  of  the  demand ;  ^  vnlew  Iks 
testator  had  ordered  that  the  legatee  should  have  the  interest* 

V. 

3620.  Profit  of  Legacies^  which  is  of  another  Naiwre  tkm  tk 
Fruits  or  Interest.  —  If  the  thing  bequeathed  were  of  such  a  na- 
ture as  that  it  ought  to  produce  to  the  legatee  profits  of  another 
sort  than  the  fruits  of  tJie  ground,  or  interest  of  money,  as  if  it 
were  a  certain  number  of  mares,  or  a  set  of  instruments  and 
machines  for  some  manufacture,  the  executor  who  is  in  fault  for 
not  delivering  the  legacy  will  be  accountable  for  the  profits  which 
these  sorts  of  things  might  yield.  But  if  the  legacy  were  of  a 
stud  of  mares,  the  colts  would  be  a  part  of  the  legacy,  and  wouW 
belong  to  the  legatee,  although  the  executor  had  not  been  guilty 
of  any  delay  in  delivering  the  same.® 

VI. 

3621.  T7ie  Fnn'fs  and  Interest  of  Leg-acies  to  Pimts  Uses  are  thit 
irithout  0711/  Demand.  —  The  executor  who  does  not  pay  the  Ic^- 
cies  to  pious  uses  within  the  time  regulated  by  the  testator,  if  he 
has  s(^t  any  time,  or  within  the  delay  that  is  necessary  according 
to  the  quality  of  the  testators  disposition,  will  be  accountable  fuc 
the  fruits,  the  interest,  and  other  revenues,  according  to  the  naturtz' 

•^  L.  \,  (1.  (hi  iisnr.  rt  fntct.  hgat. 

''  The  int<'R'st  in  this  case  would  not  be  iisnrioiis;  for  it  would  not  be  a  loan,  but  tbe 
lilKTulity  (>f  lh(^  ti'stiitor,  which  would  incrciujc  the  Icj^cy. 
•^  L.  2ri,  Ik  di  /n/tif.  3 ;  —  /.  8,  D.  de  ust4r.  ;  —  U  39,  eod. 
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of  the  ihkig  beqaeaihed^  to  feokon  from  the  term,  if  there  was  any 
Bet  by  the  will,  or  from  the  death  of  the  testator,  if  there  was  no 
tetm  fixed/ 

Rkmabk  on  the  Preceding  Article. 

3622.  Although  the  justice  of  this  rule  be  founded,  not  only 
on  the  favor  of  legacies  to  pious  uses,  but  also  on  this  particular 
coittideration,  that  these  legacies  may  be  unknown  or  neglected 
by  the  persons  who  ought  to  call  for  them,  such  as  the  governors 
of  m  hospital,  and  others  who  happen  to  be  intrusted  with  this 
;  yet  this  is  not  always  precisely  observed,  lest  such  a  strict- 
should  happen  sometimes  to  degenerate  into  rigor.     And  it  is 
pradent  for  governors  of  hospitals  not  to  exact  legacies  to 
pious  vflos  in  such  a  manner  as  to  make  them  uneasy  and  burden- 
some to  families.     For  such  a  rigid  conduct  as  this  might  some 
^e  or  other  divert  those  who  were  injured  by  it  from  making 
tile  like  dispositions  in  favor  of  hospitals,  and  incline  them  to  dis- 
P^^  to  some  other  uses  of  what  they  had  piously  designed  for  the 
Poor. 


SECTION   IX. 

now    THE    LEGATEE   ACQUIRES    HIS   RIGHT   TO   THE    LEGACY. 


It  has  been  remarked  at  the  end  of  the  preamble  to  the 

*^"   eection  of  TeslamentSy  where  the  right  of  transmission  is 

of,  that  mention  should  likewise  be  made  of  it  in  this  place 

ie  articles  relating  to  this  right     But  what  shall  be  said  in 

articles  ought  not  to  be  taken  for  a  repetition  of  what  has 

Baid  in  that  tenth  section  of  Testaments.     For  there  we  have 

l^*^iied  the  rules  of  transmission  in  general,  and  here  we  shall 

y   make  application  of  those  rules  to  some  cases  where  it  is 

to  show  their  use. 


Art.  L 

^*®34.  me  Legatee  acquires  his  Right  at  the  Instant  of  the  Tes- 

^*«  Death.  —  Seeing  the  legatee  acquires  his  right  by  a  testa- 

''^^^t,  or  other  disposition  made  in  consideration  of  death,  and 

'  L.  46,  4i  4  d  5,  C.  de  epitc.  el  cUr. ;  —  v.  Nov.  131,  c  12. 
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that  theBe.eorta  of  dispositions  are  cou&mcd,  and  Uavq  theil<A|t 
ottlic  moiDuut  u{  tliv  tlcaUi  of  tlie  i>cT)M>n  wlui  hiis  iiiutlc  tbaC^ 
position,  tho  right  to  tlic  legacy  in  acquirifd  to  tho  lo^tee  »l  ik 
saine  itistuut,*  iiule^s  it  be  that  iJie  wilt  of  tilt;  t«Jdtntvr  bus  luiik 
some  change  to  it;  and  that  ciependa  on  the  rules  which  loLow. 

11. 
S625.  Legacies  of  Two  SorU,  either  Pure  taul  Simplr,  or  ConA- 
Hartal.  —  We  most  distiitguisli  two  sorl^  of  Jiiga(;>u4  :  tiiooe  whi^ 
are  pure  and  simple,  that  ia  to  eay,  whose  validity  does  not  depend 
on  any  condition:  and  thoF'e  wlljuh  nre  tioiiditional,  Mid  whkiJi 
have  not  their  cBuct  but  by  the  eVEtnt  of  Uie  condition  on  whidi 
tliey  depend ;  as  it  a  testator  devinca  a  certain  estate  in  land,  ac 
condiUoD  that  the  legatee  happeus  to  have  children.^  And  the 
right  to  these  several  legacies  aeeruea  ditl'ereatly  to  the  tegalw 
by  the  following  rules. 

III. 

3626.  The  Pure  atul  Simple  Legacg  is  acifuired  at  the  Momai 
of  the  Death  of  the  Testalor.  —  If  the  legaey  wa*  pure  aiid  sirapk, 
tiie  legatee  acquires  hia  right  to  it  at  the  moment  of  Uio  dctttb  d 
the  testator,  whether  be  knew  or  was  ignorant  of  tlie  teetain«ni 
and  the  said  death.     And  if  the  thing  devised  be  n  huu«c  or  tnu<b> 

thing  that  is  actually  among  the  goods  ol  the  suooesaion,  it  puai 
directly  from  the  deceased  to  the  legatee,  and  he  is  master  of  it, 
and  the  executor  has  no  manner  of  right  to  it."  Or  if  it  be  a 
thing  that  is  not  part  of  the  succession,  or  a  sum  of  raoDey,:b«Jiu 
a  right  to  have  it  delivered  to  him  at  the  time  that  the  enaootw 
•hall  be  obliged  to  deliver  if 

IV. 

3627.  As  also  the  GotidUionat  Legacy,  tite  Cundilion  wHereef  it 
fulfilled  before  the   Testator's  Death.-— U,  a  legacy  being  condi- 

*  Si  paniin  legaCum  est,  ex  die  mortia  die*  ejas  cedit.  L.  5,  t  Ii  D.  qwtnd.  ilit*  bf-  ni 
_fid.  ced.  HEeredis  odido  moram  legati  qnidem  petitiooi  faeit,  cesgiooi  did  Don  bat  L.  7. 
eed.    Se«  the  tenth  ulicle  of  tha  tenth  section  of  T^Manoih. 

*•  Pomm  legatam,  L.  S,  S  I,  D.  qumd.  diti  legal.  tillJSitac.  oaJ.  Legatam  Mk  Midi- 
tione  relietnm.    D.  I.  t  S. 

'  L.i,^  I,  D.  qaand.dUt  leg.  iitijidea.ead.;  — L  80,  D.deitgal.  i;  —  l.  75,  f  l,W-,— 
1. 6*.  in/  D.  de/urtj—L  nit.  C.  quand.  die*  leg.  odjidtic.  cat.;  — 1. 3,  tal. 

*  Sec  the  tenth  lectioD, 
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lioaal,  the  condition  was  come  to  pass  in  the  lifetime  of  the  testa- 
tor, or  at  the  time  of  his  death,  this  event  would  make  the  condi- 
tional legacy  to  become  pure  and  simple ;  so  that  the  legatee  would 
acquire  his  right  to  it  at  the  time  of  the  testator's  death.* 

V. 

3628.  ^  the  Condition  does  not  happen  till  after  the  Testator^s 
Deaikj  the  Legacy  hath  not  its  Effect  till  it  happens. — If  the  con- 
dition comes  to  pass  only  after  the  death  of  the  testator,  the  right 
of  the  legatee  will  not  vest  in  him  at  the  time  of  the  said  death, 
even  although  the  condition  should  depend  on  his  own  act,  and 
he  should  offer  to  perform  it,  unless  the  executor  should  accept 
his  offer.  But  the  legacy  will  not  be  due  to  him  till  after  he  shall 
have  actually  fulfilled  the  condition,  or,  if  it  was  independent  of  his 
act|  till  it  shall  have  come  to  pass.' 

VL 

3629.  Three  Sorts  of  Legacies  necessary  to  be  distinguished  for 
ike  Effect  of  the  Right  of  the  Legatee. —  It  is  necessary  to  distin- 
guish three  sorts  of  legacies,  with  regard  to  the  time  at  which  the 
legatee  may  have  acquired  his  right,  and  to  the  time  in  which  he 
may  exercise  the  said  right :  the  legacies  that  are  pure  and  simple 
without  any  term,  the  legacies  that  have  a  certain  term,  and  the 
legacies  that  are  conditional.  And  this  difference  hath  the  effect 
that  shall  be  explained  by  the  rules  which  follow.' 

VII. 

3630.  Difference  between  the  Time  when  the  Legacy  is  acquired^ 
and  the  Time  when  it  may  be  demanded.  —  In  all  sorts  of  legacies  it 
is  necessary  to  distinguish  two  several  effects  of  the  right  of  the 
legatee.  One,  which  renders  him  master  of  the  thing  bequeathed, 
whether  he  may  demand  immediately  the  delivery  of  it,  or  may 
not  demand  it  as  yet ;  and  the  other,  which  puts  him  in  a  condi- 
tion to  demand  the  delivery  of  it.  It  is  of  this  first  effect  that  it 
is  said,  that  then  the  time  is  come  in  which  the  legatee's  right 
vests  in  him,  and  the  legacy  is  due.  And  it  is  of  the  second  effect 
that  it  is  said,  that  then  the  time  is  come  when  the  legatee  may 
demand  the  legacy.     Thus,  when  the  legacy  is  pure  and  simple, 

•  See  the  sixteenth  article  of  the  eighth  section  of  Testaments. 

'  L.  5,\  %  D.  quand.  dies  Ug.  vdfidtk.  ced. ;  —  /.  vn.  ^  7,  C  cfe  caduc.  toU. 

S  See  the  following  articles. 
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and  without  any  term,  the  moment  o£  the  ilealh  of  the  usukr 
hath  both  these  effects;  and  Ihe  time  is  then  i-oiiie  in  which  die 
right  to  the  legacy  vests  in  tlic  legatee,  and  in  which  likcwiw  he 
may  demand  the  thing  bequeathed.  Thus,  vlien  there  U  a  Una 
prescribed  for  the  payment  of  tbe  legacy  that  i»  pare  and  aiDiple. 
the  first  of  these  two  effects  comes  to  pass  on  the  day  of  the  to- 
tator'a  death;  and  the  second  does  not  liappcn  till  tii«:  duy  of  the 
tenn.  Thus,  whan  the  legacy  is  conditional,  and  witboot  utj 
other  term,  it  hath  these  two  etfecta  at  tlie  mouiviit  that  the  out- 
dition  comes  to  pass ;  or  if  it  has  a  term,  the  second  effect  w  sot- 
pcnded  until  the  said  term.  And  if  the  condition  is  not  come  to 
pass,  tbe  time  is  not  come  in  which  the  right  to  the  li'gacy  a  »> 
qaired,  and  much  leas  the  time  of  demaudiog  it.'' 

VIIL 
8631.  7%€  Legatee  transmits  or  doth  not  transmit  the  Legwy  lo 
his  Heirs  or  Executors,  accordiitff  to  the  (hnditiim  in  tchieh  iu 
JRiffkl  is  tehen  he  dies.  —  Jt  follows,  from  the  preceding  articlu, 
that  if  the  legatee  chances  to  die  before  he  has  rcceivt-d  tlie  thing 
bei]ueathed,  the  legacy  may  pass,  or  may  not  pass,  to  bia  bctrt  ur 
executors,  according  to  the  condition  in  which  liia  right  i*  at  the 
time  of  his  death.  And  be  transmits  the  legacy  if  the  right  to  it 
waa  vested  in  him,  or  he  does  not  transmit  it  if  the  time  WHsoot 
come  that  the  legacy  was  due  to  him.' 

IX 

3632.  Two  Cases  m  which  there  can  be  no  TVansmissitm. —  Of 
what  nature  soever  the  legacy  be,  if  the  legatee  was  dead  at  tfaf 
time  of  making  the  testament,  or  if  be  dies  before  tbe  teatatoif  tit 
hai  or  executor  will  have  no  right  to  tbe  legacy.  For  tbe  legatee 
himself  conld  have  no  right  to  it  but  at  tbe  time  of  tbe  teatkUK's 
death,  which  was  to  give  tbe  effect  to  bia  teatamenti' 


3633.  TVie  Conditional  Legacy  u  not  transmitted  if  the  ConditioK 
be  not  come  to  pass.  —  If  tbe  legacy  18  conditional,  and  the  legatee 
dies  before  the  condition  of  the  legacy  be  fulfilled,  be  dies  without 

L,  9,  D.  vt  Itgal.  ttjideiie.  caai.  caveat ; — '■  31,  D.  quando  dia  Itg.  vel  Jidac.  ad.;  — 
I.  BIS,  D.  de  vtrb.  tignif. 
■  Lb.  D.yuimd.dietleg.vdjidiicad.i-~l.  l,i3,D.dttandit.  ttdaicaittr. 
I  See  ilie  liflh  iLiticU  of  Ow  tenth  lectkiQ  of  T 


TIT.  Tl.  SBO.  i5l;}  i.»iacieb.  tSB7 


having  had  nnf  ifnanner  of  rigtrl  to  the  legacy :  so  that  he  trans- 
mits no  right  to  his  heir  or  execator."^ 

XL 

3634.  7%e  Legacy  is  transmitted^  atthaugk  the  Legatee  die  before 
the  2Wvi  of  pacing  the  Legacy,  —  When  the  legacy  is  pure  and 
simirie,  whether  tiiere  be  a  term  fixed  for  payment  of  it,  cnr  whether 
there  be  no  term  fixed,  the  legatee  who  has  smvived  the  testator, 
having  thereby  acquired  his  right  to  the  legacy,  transmits  it  to  his 
heir  or  executor,  whether  he  die  before  or  after  the  term.* 

XIL 

9635.  Which  are  the  Legacies  that  are  truly  QmdUitmoL —  We 
must  not  reckon  in  the  number  of  conditional  legacies  all  those 
in  which  the  testator  may,  perhaps,  have  made  use  of  the  word 
eomditum.  For,  as  it  has  already  been  observed  in  its  proper  place, 
conditions  are  often  confounded  with  the  charges  which  testators 
impose  on  legacies,  which  renders  this  word  condition  equivocaL^ 
Bat  we  ought  not  to  call  any  legacies  conditional,  except  those 
whereof  the  validity  depends  on  a  condition,  so  as  that  until  it  be 
accomplished  the  legatee  can  have  no  manner  of  right'  Thus, 
for  example,  if  a  testator  bequeaths  a  sum  of  money  in  case  the 
legatee  be  married  at  the  time  of  the  testator's  death,  or  that  he 
have  children,  or  that  he  be  provided  of  an  office,  these  are  condi- 
tional legacies,  although  the  word  condition  be  not  expressed  in 
the  testament  But  if  the  testator  devises  a  land  or  tenement,  on 
condition  that  the  legatee  suffer  therein  a  service  for  the  use  of 
other  lands  or  tenements  which  he  devises  to  some  other  person, 
this  expression  will  indeed  impose  upon  the  legatee  the  charge  of 
this  service,  but  it  will  not  make  the  legacy  conditional ;  and  if 
the  legatee  dies  before  the  right  of  service  have  been  put  in  use, 
the  legacy  will  nevertheless  be  transmitted  to  the  heir  or  executor 
of  the  said  legatee. 

XIIL 
8836.  Tile  Legatee  who  leaves  his  Wife  big  with  Child  transmits 

"  See  the  elerenth  article  of  the  tenth  section  of  Tntamfnis. 

*  See  die  texts  cited  on  the  seventh  and  eighth  articles  of  this  section,  and  the  third  ar- 
ticle of  the  tenth  section  of  Testamentg. 

*  See  the  seventh  and  foHowinf;^  articles  of  the  ei^th  section  of  TeMamenU. 
f  See  the  same  articles,  as  also  the  second  article  of  this  section. 
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the  Legacy  Irfl  him  on  CimdiiiiM  that  he  have  Children.  —  H  the 
roiidilJon  of  a  legacy  were,  that  the  legatee  should  have  childrpo. 
the  ttstntor  having  ordered  that  when  he  should  have  childn*li  ibp 
executor  should  give  him  either  a  sum  of  money  or  a  certain  haose 
or  land,  and  the  said  legatee  shonid  die  without  having  cfaildrra, 
bnt  should  leave  faia  irife  big  of  a  child  that  should  aft«rwan)«  be 
born,  ibis  legacy  wotild  have  its  effect;  and  thi«  legatrr  WooM 
have  transmitted  his  right  to  his  heir.  For  his  heir  would  Ite  t 
child,  whom  the  testator  had  in  view  when  be  made  bin  t« 
and  whose  birth  had  accomplished  the  condition.^ 

XIV. 

S637.  htdeccnt  or  impossible  OoruiiUont  (U>  nol  suspentl  the  Lfg- 
aey.  —  If  the  testator  had  made  the  legacy  to  depend  on  a  condi- 
tion that  was  either  tinjnst,  indoeeut,  or  impossible,  seeing  ihii 
condition  would  be  of  no  manner  of  obli^tion,  as  has  been 
»hown  in  its  proper  place,  this  legacy  would  be  of  the  natm«  of  a 
pure  and  simple  legacy,  and  the  legatee  happening  to  die  before 
be  received  it  would  transmit  hia  right  to  his  heir  or  executor.' 

XV. 
3638.  Legacies  hfl  to  an  uncertain  Time  are  Conditioned.  —  JSr- 
ample.  —  Legacies  whose  effect  depends  on  an  uncertain  time,  llml 
is,  of  which  there  is  no  eertniiity  th;\t  it  will  r-viT  iKipju-n,  are  of  ibr 
same  nature  with  conditional  legades.  For  they  imply  the  oosd^ 
tlon  that  they  shall  not  have  their  effect  unless  the  said  time  ooraa 
to  paas.  So  that  if  the  legatee  of  a  legacy  of  this  nature  dxnU 
cb&nce  to  die,  the  said  time  not  being  as  yet  oome  to  pass,  hi 
would  not  transmit  tbe  t^acy  to  his  heir  or  executor.  Tlnut  far 
example,  if  a  testator  had  left  a  Bum  of  money  to  a  legatee  in  eua 
he  should  arrive  at  the  age  of  majority,  this  legatee  happeaing  to 
die  before  he  attained  the  age  of  majority,  hie  beir  or  ezeootof 
would  have  no  right  to  the  legacy.' 

1  L.  lS,D.jiiiind.iiialtgat.nd.;—l.ao,D.iidtaiat.  TVnUt. 

'  L.  6t  i\  S  tt  *,  D.  quand.  diet  leg.  cad.  See  the  eigfateenth  irticle  of  tha  eigblh  netiaa 
or  Tatamtati, 

*  Si  cai  legBtnr  cnm  qnstaoidecim  amioTiini  erit :  certa  jnn  ntimar,  nl  bmc  rit  qMte- 
ordecim  aDDornm,  cnm  impleverit.    L,  49,  D,  lie  Itgtd.  1. 

Noa  pntabkiD  diem  fldeieommiBii  veaiiK,  cnm  TCxtmndedmnm  ummn  ingnMM  Mi- 
leC,  cui  era!  relictum,  cam  ad  ■anmi)  sextarodecimom  perveniuet.  Et  iia  etiiun  Asralw 
Imperacor  AntoniQiu  (d  >ppellUionem  ez  Oerminm  jadidTit.  L.*8,D.A  oaiA.  tf 
ifen.;  — D.I.  74,4  l,D.aJimst,7^tbM. 
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Remark  on  ths  Preceding  Article. 

3639«  We  must  take  notice,  that  we  have  added  to  the  texts 
quoted  on  this  article  the  citation  of  the  74th  law,  ^1,  D.  ad  senat. 
2Ve6«,  because  it  is  contrary  to  them.  For  whereas  it  is  said  in 
tfacflB  textS)  that  if  a  legacy  or  fiduciary  bequest  be  left  to  a  person 
wlieo  he  shall  have  fourteen  years  of  age,  or,  as  it  is  expressed 
in  the  second  text,  when  be  shall  attain  the  age  of  fourteen,  the 
kgaey  will  not  be  due  until  these  years  are  completed ;  it  is  said 
in  that  other  law  that  it  suffices  that  they  be  begun.  It  is  true 
that  that  is  in  a  case  where  the  circumstances  made  this  decision 
favorable;  but  it  is,  however,  the  same  expression  explained  in 
two  di£krent  senses.  In  our  usage,  this  expression,  vfhen  he  shall 
iurrive  at  such  a  yeoTj  or,  when  he  shall  attain  to  such  a  yeoTj  seems 
to  be  meant  of  the  year  begun.  But  this  other  expression,  when 
he  shall  have  attained  the  age  of  majoriti/y  is  not  equivocal,  and 
demands  majority,  which  is  not  acquired  but  by  the  five-and-twen- 
tieth  year  being  complete.  For  which  reason  we  have  made  use 
of  this  expression  in  the  article,  that  we  might  not  say  any  thing 
contrary  to  any  one  of  these  texts,  and  that  we  might  make  it  suit 
with  our  usage. 

XVL 

3640.  Another  Example.  —  We  may  give  for  another  example 
of  a  legacy  which  depends  on  an  uncertain  time,  that  which  a  tes- 
tator should  bequeath  in  such  terms  as  to  make  the  legacy  to  de- 
pend on  the  death  of  his  executor ;  as  if  he  should  charge  him  to 
give  or  deliver  when  he  should  die  such  a  bouse  or  land,  or  other 
thing,  to  a  legatee.  For  although  this  case  be  different  from  that 
of  the  preceding  article,  in  that  it  is  certain  that  the  time  will 
come  when  the  said  executor  will  die,  whereas  the  majority  of  the 
legatee  may  perhaps  never  come  to  pass ;  yet  in  this  case,  as  well 
as  in  the  other,  the  time  is  uncertain,  and  it  implies  the  condition, 
that,  when  the  time  shall  come  to  pass,  the  legatee  shall  be  in 
a  condition  to  reap  the  profit  of  the  legacy,  and  that  he  be  then 
alive.  So  that  if  this  legatee  chance  to  die  before  the  executor,  he 
will  have  acquired  no  right  to  the  legacy,  and  he  will  have  trans- 
mitted nothing  to  his  successors.^ 


'  L.  4,  D.  qmamL  dies  Ug.  vdfid.  ctd.;^L  13,  inf.  tod,     8«e  the  thirteenth  article  of 
tlie  eighth  section  of  Tettomenlf,  and  the  remark  which  ii  there  made  on  it. 
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XVTI. 
3fi41.  T/ic  Legatre  irho  dies  before  the  Election  traiumili  iii 
Right.  —  We  lire  not  tu  Kckon  among  coiiditJoiial  legitcitv,  or 
tbotie  which  depend  on  aa  upcertain  time,  a  legacy  left  u  The 
choice  of  the  legatee,  or  of  the  executor.  For  aitUough,  if  tlw  1<^- 
atee  should  happen  to  die  before  tbo  election  liad  been  made,  it 
would  remaia  uncertain  which  were  thu  tjiin^  bequeathed,  nsd 
tliat  the  legacy  couJd  not  have  ite  effect,  in  oriler  to  be  aoqwUed. 
Jill  after  this  choice  had  been  made;  yet  the  riglit  of  tbn  legalR 
4Rra8  vested  in  him  independently  of  this  elecdou,  which  wu  ouii 
to  determine  which  waa  the  thing  bequeathed,  aiid  not  to  Tc«t  tbr 
eight  to  it  in  the  legatee.  Thus,  although  the  legatee  sboaJd  oiu 
Jbefore  the  election  were  made,  yet  he  would  tniuinit  his  right  u 
(lie  heir." 

XVIIL 

;}642.  Leffwies  annexed  la  Persmts  are  not  transmitleit  —  Leg*- 
ciea  which  are  annexed  io  the  person  of  the  legatee,  such  as  a  uwt- 
trwiU  ail  annuity,  a  legacy  of  aliiuony,  aud  otl;en>  of  the  liW 
nature,  which  the  testator  intended  only  to  beatow  on  iha  penoa 
of  the  legatee,  are  not  transmitted  to  his  heir.  Aod  if,  for  exam- 
ple, a  testator  had  given  leave  to  one  of  his  friendu  to  dig  atonei 
out  of  a  quarry,  or  to  use  a  passage,  or  other  service,  for  iOiiK 
groudd,  this  right  being  only  for  the  use  of  tlie  said  person,  hi; 
deuth  would  niuke  it  to  cease,  unle^is  the  expression  of  the  testator 
should  relate  likewise  to  the  heirs  of-  the  legatee.* 

XIX 

3643.  An  Aimual  Legacy  contains  teveraL  —  Tbe  legacy  oft 
BUm  of  money  to  be  paid  every  year  to  a  legatee  Awing  his  life, 
either  by  way  of  pension,  or  for  alimony,  or  otherwise,  is  tvmair 
eied  as  containing  so  many  legacies  as  there  ^all  be  yean  in  tfa> 
life  of  the  said  legatee ;  and  the  le.gaey  of  every  year  is  doe  to 
bim  as  soon  as  it  is  begun,  pursuant  to  the  rules  ex[^iied  in  «» 
other  place-i*  Thus,  bis  right  to  every  legat^  is  acquired  aeooidiiig 
ae  he  goes  out  of  one  year  into  the  other.  And  when  he  dies,  be 
transmits  to  his  heir,  not  only  the  arrears  of  the  years  that  woe 

■>  L.  \9,D.devpt.vtLtUd.l<g.    Seclbefifteeoth  uticlBof  thsierentli  laetkin. 
'  L.8,\3,in/.D.dtiiba:Ug.;~l.39,i-l,D.deks.\i—Lt.D.dt,trvU.tigaL 
'  See  iheuxdi  ud  niiiiliarticlee  of  the  fifth  ucikai. 
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fallen  due,  bat  also  of  the  year  which  he  had  begun,  and  which  his 
death  has  interrapted.* 


3644.  Eixxmiple  of  a  Legacy  annexed  to  the  Person  of  the  LegU" 
|0tf.—  If  a  father  who  had  two  sons,  one  of  age,  and  the  other  un- 
dor  fourteen  years,  had  named  them  both  his  executors,  and  given 
to  the  youngest  some  lands  or  houses,  and  a  sum  of  money  to  be 
paid  him  after  his  majority,  leaving  till  that  time  this  sum,  and  the 
enjoyment  of  those  lands  or  houses,  to  his  eldest  son,  on  condition 
that  he  should  acquit  the  charges  of  the  estate,  and  that  he  should 
give  every  year  to  their  mother  a  certain  pension  for  the  mainte- 
nance of  the  youngest  son,  and  the  eldest  son  should  chance 
to  die  before  this  time  had  expired,  his  death  would  make  this  en- 
joyment which  he  had  of  the  said  lands  to  cease ;  and  it  would 
not  go  to  his  children,  or  other  heirs,  whom  he  should  leave  be- 
hind him.  For  although,  if  he  had  lived,  the  enjoyment  would 
have  lasted  to  the  time  regulated  by  the  testament,  yet  it  was 
given  him  only  as  a  personal  bounty  annexed  to  the  good 
office  which  he  was  to  render  to  his  brother,  and  which  the  father 
had  considered  as  a  function  of  a  tutor,  although  this  second  son 
had  other  tutors.  Thus,  the  death  of  the  eldest  son  putting  an 
end  to  the  motive  of  the  father,  which  was  limited  to  the  person 
of  the  eldest  son,  would  likewise  put  an  end  to  an  enjoyment 
which  the  father  had  left  to  him  only  with  this  view.* 

XXI. 

3645.  T%e  Delay  of  the  Right  of  the  ExenUor  does  not  suspend 
thai  of  the  Legatee.  —  When  the  succession  is  open  by  the  death 
of  the  testator,  if  it  happens  that  there  be  not  as  yet  any  testa- 
mentary heir  or  executor ;  as  if  he  who  was  named  to  be  so  were  a 
posthumous  child  not  yet  born,  or  if  the  executor  should  deftT  ac- 
cepting of  the  succession,  or  if  he  could  not  accept  it,  hy  reason 
that  Bome  condition  kept  his  right  in  suspc-nso ;  th<^  h'sraey  is  ncv- 
eitbeiess  vested  in  the  legatee,  and  he  has  his  right  secure.^ 

■  L.  10,  D.  qucmd.  dies  Uff.  ced. ;  —  /.  12,  eod.;-^d.  /.  ^  1 ;  —  /  1,  C.  rod.; — d.  I.  12.  ^  .3. 

*  L.  21,  ^  nit.  D.  dt  ann.  leg.  It  must  be  oliscrvod  on  thiH  text,  that  the  tutorship  endrd 
at  the  Bf^  of  fourteen  years  according  to  the  lloman  hiw,  :is  \\x\&  bcon  iiiciitioiici]  in  tlir 
preamble  of  the  title  of  Tutors. 

**  L.  7.  d.  I  ffi  1  rt  2,  D.  (jttnnd.  diex  ieq.  red.  See  the  nineteenth  artielo  of  the  lifili  mm*- 
tion  of  Teitutnettts.  and  the  remark  that  id  there  made  on  it. 
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3646.  A  Legacy  whose  Effect  is  suspended,  and  vhick  it  Una- 
mitted.  —  If  a  testator  had  devised  to  one  of  hia  frieoda  a  had 
which  he  liad  in  marriage  with  his  wifo,  and  to  \u»  wife  inetMid  of 
the  said  laud  a  eum  of  money,  and  after  the  testator's  deafik 
hia  widow  delaying  to  make  her  election  whether  sho  vvoalcl  die 
^e  legacy  of  the  sum  of  money,  or  her  land,  the  Ivgatee  sbimU 
happen  to  die  before  she  had  made  her  option,  b«  wuulO  tfnotnut 
hU  right  to  his  heir.  Ajid  if  the  widow  Hhould  afterwards  ncoln 
to  take  the  legacy  of  the  money,  that  of  the  Iniid  whleh  he  bad 
with  his  wife  in  marriage  would  go  to  the  licir  of  this  W^tctv 
Fur  although  this  legacy  did  imply  the  cundltioti  that  the  widow 
Bbould  part  with  the  land,  yet  seeing  ahe  might  have  det«iiuiu!d 
herself  aa  to  the  choice  at  the  moment  that  the  Ruecession  vu 
c^en,  and  that  this  delay  was  not  within  the  intention  of  the  K» 
tator,  as  the  waiting  for  the  event  of  another  eort  of  conditioo 
which  he  had  imposed  would  be,  but  thia  delay  arising  only  from 
tiie  act  of  a  third  person,  it  is  altogether  foreign  to  the  te&tator'i 
intention,  and  ought  not  to  hurt  the  legatee." 

Remark  on  the  Preceding  Article. 

3647.  It  is  said  in  the  text  cited,  that  it  was  rather  a  ddaj 
which  the  testator  had  annexed  to  thia  legacy,  than  a  condition  oo 
which  he  had  made  it  to  depend.  But  this  legacy  did  in  effect 
imply  this  condition,  that  the  widow  should  accept  the  legacy  of 
the  money,  and  part  with  the  land.  For  if  she  had  taken  back  the 
land,  there  would  have  been  nothing  for  the  legatee,  unless  Ihc 
testator  had  devised  to  him  alternatively  either  the  land  which  be 
had  in  marriage  with  his  wife,  or  the  sum  of  money.  But  al- 
though the  legacy  be  in  this  sense  conditional,  yet  seeing  the  con- 
dition consists  in  the  choice  which  the  wife  is  to  make,  it  woaM 
not  be  just  that  her  delay  should  make  the  legacy  to  perish.  And 
seeing  it  was  both  natural,  and  agreeable  to  the  intention  of  tbe 
testator,  that  this  election  should  be  made  immediately  after  the 
testator's  death,  this  delay,  which  proceeds  from  the  act  of  a  tbird 
person,  and  not  from  the  intention  of  the  testator,  ought  not  to 
prejudice  the  right  of  the  legatee.  And  if  the  widow  chooses  the 
sum  of  money,  this  election  is  considered  as  if  it  had  been  maile, 
as  it  ought  to  have  been,  at  the  moment  of  the  testator's  death. 

<  £.  6, 4  1, 2).  qmmd.  db*  Ug.  mi. 
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XXIIL 

'8648L  T^  Legacy^  with  which  the  Person  who  is  svbstUuied  Ex- 
eemior  is  charged^  is  acquired  by  the  Death  of  the  Testator.  —  If  a 
testetor,  haTing  subBtituted  a  second  heir  or  execator  to  succeed 
hini  in  default  of  the  first,  by  that  form  of  substitution  which  is 
csaUed  Tulgar,  which  shall  be  explained  in  the  first  title  of  the 
fiftti  book,  had  made  a  bequest,  with  which  he  had  charged  only 
tlie  heir  ot  executor  who  was  substituted  in  the  second  place,  and 
not  him  who  was  instituted  in  the  first,  and  it  so  fell  out  that 
the  legatee  died  before  the  inheritance  passed  to  the  person  substi- 
tated  to  the  first  heir  or  executor,  the  legacy  would  be  transmitted 
to  the  heir  of  this  legatee.  For  the  inheritance  could  not  pass  to 
tfaesnbetituted  heir  but  with  this  burden;  and  he,  coming  to  suc- 
ceed in  the  room  of  the  first  heir,  is  reputed  to  be  heir  from  the 
moment  of  the  testator's  death,  pursuant  to  the  rule  which  hath 
been  explained  in  its  place :  ^  so  that  he  ought  not  to  profit  by 
the  death  of  the  legatee,  which  happened  during  this  delay  of  his 
coming  to  the  inheritance.  And  it  would  be  the  same  thing  in  the 
case  of  that  sort  of  substitution  which  is  called  pupillary,  which 
shall  be  considered  in  the  second  title  of  the  fifth  book,  if  the  per- 
son substituted  to  the  pupil  were  charged  with  the  legacy.*  And 
although  in  these  two  cases  of  these  two  sorts  of  substitution  the 
legacy  implies  the  condition  that  the  person  who  is  substituted 
shall  succeed,  yet  it  is  not  for  all  that  conditional.  For  with  re- 
gard to  the  person  substituted  who  is  charged  with  the  legacy,  it 
is  pme  and  simple,  since  it  cannot  fall  out  that  he  should  be  heir 
or  executor  without  owing  the  legacy. 


SECTION    X. 

OP   THE    DELIVERY    AND    WARRANTY    OF    THE    THING    BEQUEATHED. 

Art.  I. 

3649.  The  Legatee  ought  to  have  the  Legacy  delivered  to  hiniy 
and  not  to  take  it  by  Force.  —  Since  the  legacy  is  to  be  taken  out 
of  the  inheritance,  the  possession  whereof  passes  from  the  testator 
to  the  executor,  it  is  from  his  hands  tliat  the  legatee  ought  to  have 


'  8m  the  fifteenth  article  of  the  first  aection  of  Ifein  and  ExeaOon  in  general 
*  JL  If  Z).  quand.  diet  kg.  ced. ;  —  /.  7,  H  3  d  4,  D.  eod. 


rtAw. 


[piftUl 


i 


the  thing  that  is  bequeathed :  and  in  what  terms  socvrr  lln-  b«inifsi 
be  concrivH,  even  although  the  Ifielator  should  ordain  tliat  thf 
;  legatee  eihoiitd  take  the  thing  bequeathed,  yet  he  cannot  «iit 
«pon  it,  and  take  it  out  of  the  possession  of  1h«  exevulor,  wi^ii* 
Itia  consent.  For  it  would  be  an  act  of  violence,  which  ia  nnlaw- 
fill.  But  (f  the  executor  should  refuse  to  delivrr  thw  thing  to  liiin, 
he  ought  to  apply  to  justice  for  an  order  to  have  it  delivered,* 

IL 
3650.  Hie  Executor  ou^ht  to  take  Carf  of  the  Thii^  h- 
guealhed,  —  While  the  thing  bequeathed  remainn  iti  the  cuKloilyof 
the  executor,  he  is  bound  to  preserve  it  until  he  delivers  it  to  tbf 
legatee  ;  and  if  it  perishes,  or  is  damaged,  through  hi«  fanlt.  oriu^ 
Itgence,  he  will  be  accountable  for  it:  for  he  if  obliged  to  taken- 
act  care  of  it,  and  he  onght  to  answer  for  the  foults  that  are  «* 
trary  to  this  oare.'' 

]IL 

8651.  Legacies  without  anff  Term  or  Canditutn  are  due  from  tk 
Acceptance  of  the  SMcession.  —  The  legacies  for  the  deli^-ery  or  ptj- 
ment  of  which  there  is  no  term  set,  and  which  are  not  ronditJonaJ. 
ought  to  be  paid  immediately  after  the  executor  has  accepted  tht 
auccession." 

IV. 
3652.  The  Leg'acj/  ought  to  be  delivered  in  the  I^aee  where  it  ii 
at  the  'Hme  of  the  Testator's  Death.  —  The  thing  bequeathed  on^t 
to  be  delivered  to  the  legatee  in  the  place  where  it  is  at  the  time 
of  the  testator's  death ;  unless  it  should  appear  that  it  v&s  hie  in- 
tention that  it  should  be  delivered  in  another  place ;  in  which  catc 


'  L.  \,i  3,  D.  qued.  kg.    It  the  legacy  were  of  an  immoTable  thing,  It  woaUMM«lo 

be  less  neresHarv  to  oblige  the  legatee  to  make  a  demand  of  it  {mm  the  esecnior  h  (M* 
be  did  not  of  his  own  accord  offer  (o  deliver  it ;  bat  [t  might  happen  that  the  atnOK 
should  have  a  mind  to  contest  the  legacy,  oi  that  ha  might  have  a  right  to  retain  tht  p>» 
eension  of  ic  for  some  time,  as  if  it  were  a  honse  of  which  h«  had  the  ken,  and  in  wUd 
there  were  movables  belonging  to  the  inheritance  ;  or  if  it  were  io»e  Unds  of  which  ik 
crap  was  10  be  his.  And  there  might  be  other  jiut  cauea  why  the  legatee  ihonld  DotpU 
himself  in  possession  of  the  l^acy.  So  that  the  nile  appears  to  be  jost  tax  ali  nrti  <i 
legacies  withont  distinction ;  and  it  is  so  ordered  by  mabv  cmtoma.  "Hie  '*S*'7  '"^ 
to  be  delivered  either  by  the  execator  of  the  testament,  or  by  the  heir. 

''  L.  4',  ^  4  ft  \  D.  de  legal.  1.  See  the  eleventh  article  of  the  firtt  section  of  Sd^ 
fufi'oni  direct  and  fidnriarj.    See  die  elerenA  article  of  lUj  •eclion. 

'  L  32,  D.  de  Ifg.  2. 
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lie  executor  miut  cause  it  to  be  transported  thither  at  his  own 


V. 

8653.  J^a  Barse  thai  is  bequeathed  were  run  away  in  the  Ufe^ 
of  the  Testator^  the  Executor  is  not  obliged  to  make  Search  after 
—  If  the  legacy  was  of  a  horse,  or  of  a  herd  of  cattle,  or  of 
loiroals  of  other  kinds,  and  before  the  death  of  testator  the 
lorse  had  run  away,  or  some  of  the  cattle  strayed,  the  executor 
ji^ould  not  be  bound  to  make  search  after  the  horse  or  herd,  and 
o  bring  it  b^ck ;  and  if  the  legatee  would  reap  the  benefit  of  the 
egacy,  he  would  be  obliged  to  be  at  this  expense  himself.  But  if 
liis  case  had  happened  after  the  death  of  the  testator,  the  ex- 
icator  would  be  obliged  to  be  at  this  expense,  pursuant  to  the  rule 
SLplained  in  the  second  article.* 

VI. 

3654.  The  Legatee  is  liable  to  Costs  and  Damages  for  not  receiv* 
mg  his  Legacy,  —  If  the  thing  bequeathed  were  of  such  a  nature 
18  that,  the  legatee  delaying  to  receive  it,  the  executors  should  by 
lis  delay  suffer  some  loss  or  damage,  the  legatee  would  be  bound 
JO  make  it  good.  Thus,  for  example,  if  it  were  a  legacy  of  cattle, 
;he  legatee  would  be  liable  for  the  charges  of  keeping  them,  of 
eeding  them,  and  for  the  other  costs  and  damages  which  the 
sxecutor  might  chance  to  be  at  Thus,  for  another  example,  if 
liroagh  the  legatee's  default  of  receiving  wine,  corn,  or  other 
liiogs  which  should  take  up  places  or  movables  necessary  for 
yther  uses,  the  executor  should  lose  the  occasion  of  letting  out  to 
lire  the  said  places  or  could  not  himself  make  use  of  them  and  the 
>ther  things  for  his  own  concerns,  the  legatee  would  be  answer- 
ible  for  all  these  damages.  But  the  executor  could  not  pour  the 
inne  out  of  the  vessels,  or  throw  the  corn  out  of  the  barns,  under 
iieiext  of  the  delay.' 

VII. 

3655.  Security  for  Legacies  and  Fiduciary  Bequests.  — -  If  the 
egatees  should  be  in  fear  of  losing  their  legacies,  and  should  be 
mwilling  to  leave  the  goods  of  the  inheritance  to  the  disposal  and 

*  £.  47,  D.  de  leg.  I ;  —  /.  38,  D.  dejudic. ;  —  /.  un.  C  ubiJvUic.  jtd.  op. 

•  U^D.de  Ugnt.  2 ;  — /.  108, 1).  de  Ifgat.  1. 
'  L.  8,  D.  de  trit.  vin.  td  ol.  leg. 
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managpment  of  the  executor,  they  might  provide  against  sndi 
dangrr,  either  by  obliging  him  lo  give  caution,  or  some  otJicr  wra- 
rity,  or  by  getting  an  order  for  seizing  the  goods,  and  seating  np 
the  placea  in  which  the  movables  and  papers  belonging  to  the  id- 
hcTitance  should  be,  in  order  to  have  an  inventory  of  tbem  madr, 
And  to  have  theni  exposed  to  sale,  if  that  should  be  necesstuy  (n 
llioir  payment.  And  it  would  be  the  same  thing  for  the  secniitj 
of  fiduciary  bequests,' 

VIIL 

3656.  Two  Cases  tehere  Ike  Father  and  Mttlhtr,  6*/i^  dargti 
with  a  PiduHarn  Btijuest  to  their  Otildren,  ought  to  ffirc  Setufitf. 
—  If  a  father  or  a  mother  instituting  his  or  htr  children  or  grsnd- 
children  exet^uUirs,  had  substituted  to  them  tbfir  children  or  oUkt 
descendants,  the  persons  substitutml  could  not  <(«Tnand  Mcorilj 
for  the  goods  of  the  fiduciary  l>eqnest  from  th^ir  fKthrr  or  motlwr 
who  should  be  charged  therewith,  unless  they  had  married  »  we- 
ond  time,  or  that  the  testator,  out  of  a  mistrust  of  tlicir  conduct, 
had  expressly  ordered  some  security  to  be  given.'' 

IX. 

3657.  T^e  Exeevtur  rfcovrrs  what  he  has  iaid  oiU  on  the  Ltg»- 
ties  and  Fiduriary  Bf quests.  —  If  tho  executor  who  is  chatted  whb 
n  lei^acy  or  n  fidiii'i.iry  b<-i]m',-t  has  hen  at  ;(ny  cbareen  for  ihf 
preservation  of  the  thing  be<]aeat^ed,  be  will  recover  them,  vdM 
they  are  such  as  ought  to  be  taken  out  of  the  profits  ct  imiMBW 
of  the  thing.  Thus,  for  example,  if  an  execator  being  charged 
with  a  fiduciary  bequest  of  a  house  which  he  should  restme  afitr 

t  L.l,D.iit  I^Bt.imfilacmn.cam.  eon.;— <LL  l,i  10)—^  J.  {  I;— I.  t,Ctf  > 
pan.  Ib/oI.  tW  jfd.  len.  c  il  It  is  nid  in  tbc  ucxiiid  and  WTOidi  lam  ct  0dt  M(  il  Al 
Code,  lliat  At  testator  maj  dtsciiai^  tbe  mraiiii  iiliiij  bcir  from  gtrii^  ttuxai^  tatt* 
ftjfmm  of  the  iegttim  and  the  Uadarf  bc^oaM* ;  lad ii ia toj jMt  that*  kaam 
(boahl  ban  thb  liberty.  But  oar  iiag«  and  cqai^  would  afifil}  aODM  li  iii]ii»»wal  la 
0)U  mana-,  sboald  Ihe  MslatiicaarT  beir  make  ■  bad  use  tJ  the  tcMator'i  iDdnlgCBCt  to 
him  ;  and  if  tbcn  wne  an*  dangn-  for  [be  Icgalca,  dw;  migfat  apply  for  imwdf  M  • 
toon  of  JBsbre  For  il  wcwld  be  pivsoraed,  «TeD  at  to  tba  teatrtor^  will.  tbM  ha  dU  vl 
iunad  IQ  Knnlenaim  anj  knaiKh  dealing  on  the  put  of  hia  totuneiitarj  beir. 

^  £.&,^  ^t  1.  CdrfatMt  JnML  Altho^  ihc  atcwnt;  BcotioMd  fai  (Us  law MCM 
to  be  neanl  of  a  raotioo  or  bail.  aMording  to  tbe  oidinaiy  mcaniiig  of  this  wmd  mi^- 
tiaw,  ret  ifae  bom  leaned  iMa(ii»CBi  take  it  ia  iinirhM  •due  wlik^  tba  woi  w* 
hrt.  and  tbal  is  a  bare  labaussion.  whicb  wooid  be  bM  a  (leader  aentitj  in  cbm  AcR 
wviv  on-auviB  for  aaj;  aad  it  wo«ld  tetm  as  if  ike  bm  of  tlua  rale  ou^yojmtibv 
depend  uo  ifaai  whirb  e<)a>tj-  naj  reqniiE,  amadijg  to  liw  qBalitj-  of  tbe  good*)  llM  i' 
tbe  peniMu,  uhI  ibe  other  dicnuttDcet  that  ■■gbt  com*  iMB  1 1— iili  laijiia 
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Ub  death,  and,  the  said  house  having  perished,  or  being  damaged 
wUhoot  any  fault  of  his,  he  had  rebuilt  it,  or  repaired  it,  this  ex- 
pense  would  be  estimated  in  proportion  to  the  quality  and  neces- 
aitj  of  the  repairs,  and  the  condition  in  which  the  house  was  at  the 
time  of  the  testator's  death,  the  time  that  it  had  lasted,  and  ac- 
ooiding  to  the  other  circumstances  necessary  to  be  considered  in 
making  the  said  estimate.^ 

X. 

9658.  Sk  aught  to  acquit  the  Charges  of  the  Lands  devised  until 
li#  Tbrne  of  Delivery.  —  The  executor  is  also  bound  to  acquit  the 
taxes,  ground  rents,  and  other  charges  of  the  things  devised, 
whether  they  feU  due  in  the  time  of  the  testator,  if  there  remain 
any  arrears  due,  or  since  the  testator's  death,  during  the  time  that 
the  eabBcutor  had  the  enjoyment  of  them.  And  if  he  is  obliged  to 
lestere  the  fruits  which  he  has  reaped,  these  kinds  of  charges  will 
be  deducted  out  of  them> 

XL 

3659.  T%e  Executor  bears  the  Loss,  if  the  Thing  perishes  after 
hi$  Dela^  to  deliver  U.  —  If,  the  executor  being  in  fault  for  not  de- 
livering the  thing  bequeathed,  it  happens  to  perish,  or  to  be  dam- 
Bgedy  even  although  it  were  by  an  accident,  he  will  be  accountable 
for  iL  For  if  the  thing  bequeathed  had  been  delivered,  the  lega- 
tee might  have  perhaps  either  prevented  the  loss  of  it,  or  might 
have  sold  it^ 

XIL 

3660.  All  other  Loss^  whereof  nothing  can  be  imputed  to  the  Ex" 
ecutar^  falls  on  the  Legatee,  —  If  it  was  the  legatee  who,  having  it 
in  bis  power  to  receive  the  thing  bequeathed,  had  delayed  to  do  it, 
tbe  loss  or  diminution  which  might  happen  would  fall  upon  him. 
And  it  would  be  the  same  thing  if  the  thing  bequeathed  had  per- 
ished before  the  time  that  it  was  to  be  delivered,  and  nothing 
coold  be  imputed  to  tbe  executor.™ 

'  JL  5S,  />.  d^  &9. 1.    8«e  tbe  twelfth  articlo  of  tbe  first  scctkm  of  direct  Sitlttihitioru. 

^  L.99,S  ^  D.deUg.l. 

^  ^39,  4  1,  A<fc//y.  1;  — /.  47,f  ti//.<wf.;  — /.  3,  C.  A  iifur.  er/nirt.^y./— /.  108,^  11, 
md.  If  it  were  land*  or  houses  that  were  devised,  and  they  |)crish  hy  the  overflow- 
ing of  a  rirer,  aft  it  is  said  in  the  second  of  these  texts,  it  would  require  particular  circuin- 
•tflMM  to  make  the  testamentary  heir  answerable  for  this  loss ;  for  it  is  not  so  easy  to  sell 
laadi  or  bouMt  as  a  morable  thing. 


an  TIIF.   CIVIL   LA ^r.  [rABT  ILWOII?. 

XIIL 

3G61.  Wim  a  Tkin^  is  beqveatkfd  md^hateif,  the  fiuMr 
-WyrAi  In  warrant  the  Tiling  which  he  ffives.  —  If  the  k«»cy  -wen  a 
\  fp>neral  of  a  thing  iniirfmitciy,  such  as  a  hoTM,  a  suit  of  baofciatn 
«-ithout  specifying  any  particular  suit,  or  any  particular  hor»e,tht 
pxecator  would  be  bound  to  warTant  the  thing  which  he  had  prai 
for  uniuitliiig  thix  It'gacy,  if  it  HhouM  happen  that  the  Ipf^tRWsn 
evicted  of  it.  And  whether  the  thing  had  Ufrn  fimiirl  amoD^tbr 
{joivl*  of  tilt;  inht'rilanoe,  or  that  the  esecator  had  takrn  it  torn' 
where  Hae,  and  that  he  knew  or  wwrc  ignorant  who;«  it  «ai,lie 
would  be  bound  to  give  another  in  its  place;  for  the  1 
tn«ant  to  make  a  useful  beqaeet." 


xrv. 

3663.  Warranty  of  the  Lt^aty  of  a  Thinf^  partitvtarig 


1 


If  rhc  legnr.y  were  of  a  thing  particularly  named  by  the  testator.u 
if  he  had  deviled  such  a  ground,  or  such  a  movable,  which  be  l»- 
lievcd  to  be  his  own,  bnt  which  in  re.nlity  ^vlls  not  hi»,  the  n- 
ecator  would  be  bound  only  to  deliver  the  thing  specified  in  the 
testumeot,  and  would  not  bv  obligt^  to  warrant  it  For  it  woutd 
be  pretiunied  that  the  teitlator  had  devised  it  only  becanse  be  toclt 
himsiclf  to  be  the  owner  of  it,  and  that  he  would  not  have  mix 
sneh  a  devine  if  he  had  known  that  the  thing  was  not  his  own' 
Thus,  i.inlikera'.,-,  ifa  i:,r',r  .ii-j,....,^.  ,,|  |,i.  i,,-,o,U  ntiinni- hi- 
children,  had  chained  one  of  them  with  a  fiduciary  beqnest  for  u- 
other  of  the  children  of  some  land  or  tenement  which  the  teatatir 
believed  to  be  his  own,  he  who,  in  performance  of  this  dispoaiti<», 
had  delivered  the  said  land  or  tenement  to  his  brother,  at  ttie  tinK 
required  by  the  fiduciary  bequest,  would  not  be  bound  to  wnraot 
the  said  land  or  tenement,  if  his  brother  should  chance  to  be  evict- 
ed thereof.  But  if,  instead  of  a  fidncdary  bequest,  the  father's  dis- 
position were  a  partition  that  he  had  made  among  bis  cbiUiai, 
giving  to  one  of  them  this  land  or  tenement  for  his  share,  his  co- 
heirs would  be  bound  to  warrant  the  said  land  or  tenement,'  piB> 
^uaut  to  the  rules  explained  in  their  place.* 

■  L.»,SXD.delfg.»i  —  LW.D.AetieL;~^.Ln,\\,D.4»itg.\.    So  the  M- 

'  L.*byS  n,D.  Je lfg^\;  —  \  *,  Ita.  Jtkgct.    Sw tbe flMi  ailide  of  tbe  Airf  Mc 

^  Sreihe  iixlh  ankle  of  iba  fint  MCtioa  ad  te  Int  nttda  <rf  the  third  MCiioa'' 
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XV. 

3663.  Jff'  he  who  evtds  the  Thing  from  the  Legatee  is  obliged  to 
restore  the  Price^  it  will  go  to  the  Legatee.  —  If  the  legatee  of 
lands  or  houses  be  evicted  of  them,  and  he  who  evicts  them  is 
obliged  to  restore  the  price  of  them,  this  price  which  is  restored 
will  belong  to  the  legatee,  and  not  to  the  executor.  For  the  inten- 
tioQ  of  the  testator  in  devising  to  him  the  said  lands  or  houses  im- 
plies his  intention  that  the  legatee  should  at  least  have  the  benefit 
of  the  price.  Thus,  for  example,  if  the  devise  were  of  lands  pur- 
ctMsed  by  the  testator  with  a  reservation  of  power  to  the  seller  to 
redeem  them,  whether  the  said  lands  were  part  of  the  king's  de- 
mesnes, or  belonging  to  some  particular  person,  the  money  that 
dioold  be  for  redeeming  the  lands  would  belong  to  this  legatee.' 

XVL 

3664.  The  Executor  cannot  be  restored  against  the  Payment  of  a 
Legacpf  although  it  be  Null  —  If  an  executor  had  voluntarily  ex- 
ecuted a  disposition  of  the  testator  by  acquitting  a  legacy  or  fidu- 
ciary bequest  which  should  be  found  to  be  null,  he  could  not 
afterwards  dispute  the  validity  thereof.  For  having  accomplished 
a  disposition  which  his  reason  and  conscience  had  obliged  him  to 
approve  and  execute,  he  could  not  revoke  what  he  had  done  out 
of  motives  which  made  this  payment  a  duty  incumbent  on  him.' 

XVII. 

3665.  Nor  likewise  of  a  Legacy  which  he  had  paid  before  the 
Condition  on  which  it  was  left  was  accomplished, —  Since  the  ex- 
ecator  may  acquit  a  legacy  which  he  cannot  be  compelled  by  law 
to  pay,  he  may  with  much  more  reason  deliver  sooner  than  he  is 
obliged  either  a  legacy  or  a  fiduciary  bequest,  whether  it  be  uni- 
versal of  the  whole  inheritance,  or  particular  of  a  sum  of  money, 
or  of  some  other  thing,  for  the  delivery  of  which  a  term  was  set 
which  would  delay  the  execution  thereof,  or  even  to  which  a  con- 
dition were  annexed  which  would  suspend  the  validity  of  it  And 
although  after  the  delivery  of  the  thing,  the  condition  on  which  it 
was  left  not  happening,  the  disposition  should  be  found  to  be  null, 
yet  this  event  would  not  have  the  effect  to  make  this  payment  not 
to  subsist.  For  the  executor  might  discharge  the  legatee  of  the 
condition,  and  acquit  the  legacy  or  fiduciary  bequest  as  pure  and 

'  L.  78.  4  1,  /).  (ie  leffot.  2.  L.  2,  C.  dejideicomm. 
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Bimple,  ?ince  he  might  acqnit  a  legacy  that  wns  null  from  llir  Ik- 
ginning,  as  has  been  uhown  to  the  sixteenth  artide.' 

XVHL 

,  Exreption  to  tJie  Preceding'  Article,  as  to  Ae  Inlertat  of  a 
mrd  Person.  —  The  rule  explained  in  tlie  pn^cetiing  uilicle  i»  lu 
be  understood  of  the  cases  where  a  payment  raade  before  it  falls 
dne  would  be  of  uo  prejudice  to  third  peTM>n».  For  if,  fw  exam- 
ple, an  exccator  were  charged  to  reatore  after  his  death,  cither  tie 
■whole  inheritance,  or  a  part  of  it,  or  a  sum  of  money,  to  «tme  pw- 
Bon,  and  in  case  the  person  who  is  substituted  should  die  be- 
fore the  executor,  the  testator  had  called  another  person  to  »uc«wi 
to  the  same  6duciary  devise,  the  executor  who,  having  a  rntmi  to 
favor  the  person  substituted  in  the  first  place,  had  delivered  op  to 
him  the  thing  which  was  devised  in  trust,  would  not  be  discharged 
of  it,  if  the  person  substituted  in  the  first  place  should  die  befan 
him ;  and  the  right  of  the  person  substituted  in  the  second  pfatoe 
would  remain  entire  for  him  to  ejcercise  it,  the  case  happening  that 
he  outlived  the  executor." 


SECTION    XI. 

now    LEGACIES    MAY    BE   NTLL,    REVOKBD,   IIIMIM8IIED,    OR    T8a.\»- 
FERBBD   TO   OTHER   PERSONS. 


3667.  A  Legacy  VMg  be  either  Null  at  firtL,  or  becowte  to  ^Ur- 
wards.  —  A  legacy  may  be  null  two  ways,  either  by  reawm  of  ■ 

'  Pwi  mortem  num  ragaCnm  restitaenlueTediMMa,de&nietl  jadido  «C  aaMqaiai  >£ 
muiu  impl«at,  pOMe  »alu&(«i«,  id  est  rcacil&cra  handiutem,  qaartt  pans  teI  HKBli, 
Td  omUu,  si  Tolnerit,  cxplonli  jnrii  est-    L.  IS,  C.  dijklac 

Aldioagh  DO  mnition  be  nude  in  tbi»  text  of  &  Ixfstcj  or  fldodarr  beqoMt  IbM  i*  M 
npoB  ft  condition,  jtt  ii  cannot  be  donbted  lh>t  the  exeestor  wbo  iboBld  know  of  Ae  (oi- 
diiion,  uid  wbo  witbont  vudiig  for  ib«  »ecoBiplkhwBwt  of  h  ritoald  e 
lion  of  the  testator,  oinld  not  reroke  hii  Rpprobatiaa  of  the  nid  di>p 
approbation  ooghl  to  nbnn  wiib  much  mon  reaioa  tiban  iImu  of  ■  di 
void  from  the  banning,  of  which  notice  huh  been  taken  in  Ae  jmmding  Dtide. 

'  L.  41.  \\%D.A  kgat.  S.  If  the  caae  explained  in  Aii  nnida  AooM  happM,  ik 
person  sobnitnicd  in  the  K«oDd  place  might,  without  waidng  Ibr  the  death  of  the  in* 
tor,  take  care  thai  the  goods  dionld  not  go  to  the  penoo  tnbetititted  in  the  flm  pl««  *■" 
lea  with  ihe  harden  of  hri  right,  if  the  case  on  which  the  aune  ia  fbanded  tbovid  hqfNii 
and  Bnle»  faffident  eeeiity  ««t«  (i*ea  Ibal  <tm  sood*  Aoald  ha  pwerred 
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nnllity  which  is  in  the  legacy  from  its  beginning,  or  by  reason  of 
some  cause  which  happens  afterwards  and  annuls  it  Thus,  a 
legacy  is  null  from  its  beginning,  if  the  testament  which  contains 
it  be  null ;  *  if  the  testator  was  incapable  to  dispose  of  his  goods 
at  the  time  that  he  made  his  will  ;^  if  the  thing  bequeathed  could 
not  be  given  away,  as  if  it  was  a  thing  belonging  to  the  public.® 
Thus,  a  legacy  which  was  not  null  at  first  is  afterwards  an- 
niiUed,  if  the  testator  falls  under  an  incapacity  which  lasts  till  his 
death ;  ^  if  the  legatee  happens  to  be  at  the  same  time  under  a  like 
incapacity;*  if  he  dies  before  the  testator;'  and  if  the  thing  be- 
queathed should  happen  to  perish.' 

IL 

3668.  A  Legacy  may  be  either  revoked^  or  diminished^  or  trans- 
ferred  from  one  Legatee  to  another.  —  A  legacy  may  be  revoked,** 
or  diminished,  by  taking  something  from  it ;  ^  or  it  may  be  trans- 
fenred  from  one  legatee  to  another,^  according  as  the  second  dis- 
positions alter  the  former,  as  shall  be  hereafter  explained. 

III. 

3669.  A  Legacy  that  is  Null  in  its  Beginning  remains  always  so. 
^-  If  a  legacy  is  null  in  its  beginning,  at  the  time  that  the  testament 
is  made,  and  in  such  a  manner  as  that,  if  the  testator  should  hap- 
pen to  die  at  the  same  time,  the  legacy  would  be  useless,  it  will 
not  be  afterwards  made  valid  at  what  time  soever  the  testator 
chances  to  die,  and  what  change  soever  may  happen.  For  the 
▼ice  which  hath  annulled  this  legacy  from  its  beginning  is  not  to 
be  repaired ;  but  this  is  to  be  understood  in  the  sense  of  the  rules 
which  follow.' 

*  8m  the  third  section  of  TetiamentM, 

^  See  the  second  section  of  Te$iament», 

*  See  the  second  article  of  the  third  section  of  Legodei. 

'  See  the  twenty-serenth  and  twenty-eighth  articles  of  the  second  section  of  Ilein  and 
Exreutan  in  general. 

*  See  the  third  article  of  the  wcond  section  of  LegaaeM, 
'  See  the  seventh  article  of  this  section. 

f  See  the  nineteenth  article  of  this  section. 

^  See  the  elerenth  article,  and  those  that  follow. 

'  See  the  twenty-second  and  twenty-third  articles. 

^  See  the  twentv-fonrth  article. 

'  L.  89,  A  df  Ttg  jwr. : — /.  201,  eod  ; —IX,  D.deng.  Cakm.  The  mlc  explnincd  in 
this  article  is  the  same  with  that  which  is  called  in  the  Roman  law  the  Catonian  Rule,  of 
which  we  hare  taken  notice  in  the  remark  on  the  thirty-first  article  of  the  second  section 
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IV. 
3670.  An  Example  of  this  Rule. —  If  one  under  the  age  of  foai- 
teen,  having  made  his  testament,  and  being  afUm'ardft  uirived  tt 
that  age  \vliich  rendered  him  capable  of  making  a  tentamcDt,  din 
without  making  another,  this  testament,  which  woold  haw  been 
imll  if  the  testator  had  died  immediately  after  he  made  it,  will  n- 
main  euch,  although  at  the  time  of  hi)*  dtwlfa  be  was  CMpabk  of 
making  a  testament.  For  the  incapacity  under  which  he  was  at 
thu  time  of  making  his  testament  is  not  removvd  by  tbc  rap««ily 
whiult  he  acc)uire0  afterwords,  and  which  changes  nothing  in  the 
preceding  tirac"" 


hinit  b«- 


3671.  AiwUter  Ezampte  o/thit  Ruk.~li  the  legacy  was  f 
sod  null  in  its  origin,  by  reason  of  the  nature  of  the  thing  1 
I  miCKtbed,  as  if  it  waa  a  public  plac«,  this  legacy,  which  would  be 
1  If  the  teataliH  bad  died  at  the  time  be  made  his  testament, 
would  not  b<;  v&lid  afterwards,  even  although  it  should  happen 
that  before  his  death  the  thing  bequeathed  bad  changed  its  nature 
and  had  come  into  commerce.  For  this  change,  not  being  fol- 
lowed by  a  new  diapooition  of  tbe  testator,  would  leave  the  rormir 
disposition  in  its  nullity.'  And  it  would  be  the  same  thing  if,  a 
teHaior  having  bequeathed  a  thing  which  belonged  to  tlie  legaue, 
H  should  happen  nftem'ards  that  this  legatee  hud  alienated  it  be- 
Core  the  lestator  died.  For  althou^  tbe  legacy  would  have  been 
good  if  this  change  bad  preceded  the  devise,  yet,  s«eing  it  wu 
aull  at  the  time  when  tbe  thing  bequeathed  was  already  the  leg- 
atee's own,  it  lemaios  ao  for  ever  after.* 

of  Bijn  awd  Enottirt  in  gcmtnl.  Stn  diac  nauA,  ■■  bIki  vhat  bi*  been  cud  b  Ad 
MToad  Hriioa.  ukd  ia  ifac  straad  lectioii  of  TotaiB^te,  lOBcluBg  the  nrcnl  Mrtt  ef  act- 
n  Older  lo  applT  to  ihis  aai  the  fblkniiig  artieki  mdt  of  Am»  Tolea  M  MtJ  it 


ui  tepunm  n>onlnm.    Et  stqudrm  «b  imida  wa 
nwnlrKet-    QwaitTiiUiii  bk  m  mcb  \n.aM  m 
tiinut :  qua  rins  all  iBhio  kjaima  mem  hahm.    Scd  la  rtk  ooadhiane  lefetv,  pMnil 
tcg^atam  Tslrre.    Si  cxvKanb  tcadhkiaB  wpow  nea  aaa  bL    L.  41,  ^  %  D.  Ji  if-  !• 
S*p.  in  rplaiioa  KiikF  hM ssiA  ef  tfe  lait ttxi.  ihc  faDonag  article. 
*  $«r  ihr  ihird  aad  npbA  Mticki  ef  Ac  ihwl  ncttm. 
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VI. 

3672.  An  Exception  to  this  Rule  as  to  Conditional  Legacies.  — 
The  rule  explained  in  the  preceding  article  docs  not  take  place  in 
conditional  legacies.  Thus,  for  example,  in  the  same  case  of  the 
fcMegoing  article,  of  a  legacy  of  a  thing  that  was  not  in  commerce, 
if  the  testator  had  bequeathed  it  upon  condition,  in  case  it  should 
change  its  nature,  and  be  capable  of  being  acquired  by  the  legatee ; 
this  legacy,  which  without  this  condition  would  remain  null  if  the 
testator  had  died  after  making  such  a  disposition,  would  have  its 
effect,  if  this  change  should  afterwards  happen  before  the  death  of 
the  testator.  Thus,  for  example,  if  a  testator  had  left  a  legacy  to 
a  foreigner  on  condition  that  he  should  be  naturalized,  this  legacy, 
which  without  this  condition  would  have  been  null  if  the  testator 
had  died  immediately  after  making  his  testament,  would  have  its 
efect  if  the  said  foreigner  should  happen  to  be  naturalized  before 
the  death  of  the  testator.  For  in  these  cases,  and  others  of  the 
Kke  nature,  the  conditions  have  this  effect,  that  the  validity  or  nul- 
lity of  the  legacy  remains  in  suspense  until  the  event  either  annuls 
it  or  makes  it  valid.i^ 

VII. 

3673.  The  Legacy  is  Null  if  the  Legatee  was  dead  before  the 
Testament  was  made^  or  if  he  dies  before  the  Testator,  —  The  leg- 
acy becomes  null  if  the  legatee  dies  before  the  testator.  For  it 
was  only  at  the  moment  of  the  testator's  death  that  the  legatee's 
right  could  accrue  to  him.  So  that  he,  not  being  alive  at  that  time, 
cannot  acquire  it:  for  which  reason  he  does  not  transmit  to  his 
heir  a  right  which  he  himself  never  had.  And  the  legacy  would 
be  null  with  much  more  reason,  if  the  legatee  had  been  dead  be- 
fore the  testament  was  made,  the  testator  knowing  nothing  of  his 
death.<i 

VIIL 

3674.  The  Charge  imposed  on  the  Legacy  which  proves  to  be 
Null  passes  to  him  who  reaps  the  Benefit  thereof  —  If,  in  the  case 

P  Z.  4,  D.  de  rrg.  Caton.  /  —  /.  41,  §  2,  in  /  //  de  lujat.  2 ;  —  /.  62,  D.  de  furrtd.  iW. ;  — 
L  IS,  D.  de  Itij.  2y — /.  1,  4  2,  IJ.  df.  reg.  Cat.  Sec  the  close  of  the  second  text  cited  on  the 
fifth  article.  See  the  remark  on  the  thirty-first  article  of  the  second  section  of  I/rirs  and 
Ertrutorn  in  (reneral,  where  notice  is  taken  of  the  ca.se  of  this  ■ixty-sei'ond  law,  I),  de 
hared.  iiiMt. 

1  L.  4,  />.  de  his  qua  pro  non  Bcrip.  hah.;  —  /.  un.  \  2,  C.  de  cad,  toll.  Sc«  tlio  fifth  arti- 
cle of  the  tenth  fectioD  of  Testaments. 


i 
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where  the  legacy  happens  to  be  null  because  of  the  legatee**  if 
ing  before  the  tciFtator,  the  said  legacy  had  been  sccompaoied  mtk 
eome  charge,  as  if  the  testator  bad  obliged  the  legatee  to  give  t 
sum  of  money,  or  something  else,  to  some  other  person,  ihe  nuUtty 
^Ihe  legacy  would  not  aniinl  the  charge  which  the  textator  hail 
tanpoaed  on  it  in  favor  of  this  third  person.  Fot  tt  was  ae  it  were 
another  legacy,  which  ought  to  subsist.  l'lni!>,  this  cliargv  will  go 
to  the  person  who  reiipg  the  benefit  of  the  legncy,  whether  it  be 
the  executor,  or  another  legatee  who  was  substituted  lo  him  that 
could  not  reap  the  benefit  of  the  legacy,  or  that  was  joiii«d  with 
turn  in  the  bequest,  and  who,  by  right  of  accretion  or  survironhip, 
ought  to  have  the  thing  bequeathed.' 

Reuabks  on  tub  Prbckoihc  Abticle. 
3675.  It  is  to  be  obHerrcd  on  this  article,  that  wc  have  art  dovi 
in  it  only  the  case  where  the  legatee  happens  to  die  before  the  ie»- 
tator,  and  not  the  case  where  he  was  dead  at  the  time  of  raakini! 
the  testament,  although  both  these  cases  be  comprehended  in  tke 
preceding  article.  For  there  was  this  difference  in  the  RomsB 
law  between  these  two  cases,  that  in  that  case  where  ihe  legalfe 
was  dead  before  the  testament  was  made,  not  only  was  the  legac}' 
null,  but  also  the  charge  annexed  to  the  legacy ;  ■  whereas  tn  the 
other  case  the  charge  subsisted.''  This  difference  was  fooiHlrd 
Upon  this,  that  the  legacy  left  to  Ihe  legatee  who  was  already  ijead 
was  held  as  not  being  written,  and  af  a  disposition  as  null  as  if  it 
had  never  been  made ;  whereas  the  legacy  to  the  legatee  who  was 
living  when  the  testament  was  made,  and  who  died  before  the 
testator,  was  only  confiscated,  and  fell  to  the  exchequer  before  the 
<^ange  which  Justinian  made  by  the  law  dted  on  this  Mtidb 
Which  hath  no  manner  of  relation  to  oar  usage,  siace  with  os  tiie 
exchequer  never  reaps  the  profit  of  legacies  that  are  nnlL  Bat  it 
may  be  remarked  touching  those  legacies  which  are  held  to  be  not 
written,  that  there  were  cases  in  which  the  charges  imposed  oa 
the  said  legacies  were  to  subsist."  And  what  was  just  in  those 
cases  according  to  the  Roman  law  would  seem  in  our  usage,  and 
according  to  the  principles  of  eqnity,  to  be  so  in  all  cases :  anil 
if  a  testetor  had  chafed  a  legatee,  who  was  already  dead  be- 

'  L.m.^  4,  Cde  tadue.  kJl, 

*  L.tai.\  3,  C.  dt  eadx.  bJl. 

^  See  the  text  cited  on  ttiii  dgfatfa  article. 

'  D.S3i~l.n,D.<hltg.O>nt.di_fiiU.;  —  l.idt.D.d*iiiiiimipr>iiimterifLid. 
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fore  the  testament  was  made,  to  give  a  sam  of  money  or  other 
thing  oat  of  bis  legacy  to  another  person,  the  executor  or  other 
penon  who  reaps  the  benefit  of  the  thing  bequeathed  ought  to  be 
boand  to  acquit  the  said  charge ;  since  it  would  be,  as  is  said  in 
the  article,  as  it  were,  another  legacy  which  the  testator  had  a  mind 
to  ghre,  the  validity  of  which  it  would  seem  ought  not  to  depend 
oo  that  of  the  legacy  which  was  to  bear  the  said  charge. 

IX. 

3676.  A  Leffocy  ihat  was  Cfood  at  the  Time  of  making  the  Tes- 
iameni  may  become  Null  hy  a  Change.  —  A  legacy,  which  would 
have  had  its  effect  if  the  testator  had  died  immediately  after  the 
making  of  his  testament,  may  become  null  in  process  of  time,  if, 
before  the  legatee  has  acquired  his  right,  there  happens  a  change, 
whidi  puts  things  into  such  a  condition,  that,  if  they  had  been  the 
same  at  the  time  that  the  testament  was  made,  the  legacy  had 
been  void.  Thus,  for  example,  if  a  legatee  who  was  capable  of  a 
legacy  at  the  time  of  making  the  testament,  be  incapable  thereof 
at  the  time  of  the  testator^s  death ;  as  if  he  was  a  professed  monk, 
or  condemned  to  a  punishment  which  should  carry  along  with  it  a 
civil  death ;  or  if  the  thing  bequeathed,  which  at  the  time  of  mak- 
ing the  testament  was  in  commerce,  be  at  the  time  of  the  testa- 
tix's  death  destined  to  a  public  use ;  these  legacies,  which  would 
have  been  useful  if  the  testator  had  died  before  these  events,  are 
noil  after  they  have  happened.^ 

X. 

3677.  Remark  on  the  Preceding  Article.  —  We  have  said  in  the 
preceding  article,  that  a  legacy  which  was  useful  in  its  origin  may 
become  null,  if,  after  the  making  of  the  testament,  it  happen  that 
things  be  in  such  a  condition,  that,  if  they  had  been  the  same  at 
the  time  the  testament  was  made,  the  legacy  would  have  bet^i 
null;  and  we  have  not  said  that  in  general  and  without  distinc- 
tion every  legacy  is  annulled  by  an  event  of  this  nature.  For  it 
may  hap|)en  that  such  a  change  may  not  have  the  effect  to  annul 
the  legacy.  Thus,  for  example,  if  a  testator  who  at  the  time  of 
making  his  testament  was  capable  of  doing  it  happened  to  be  in- 
capable thereof  at  the  time  of  his  death,  because  he  was  fallen 

*  r^\S  2,  A  de  his  qua  pro  non  scrifH.  hab. ;  —  r.  /.  12,  D.  de  jur.fiac.  Sec  the  follow- 
ing article.  See  the  sixteenth  article  of  the  second  section  of  Tettaments^  and  the  remark 
that  it  ihere  made  on  it. 
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into  a  state  of  madness ;  this  kind  of  incapacity  would  not  hinder 
the  validity  of  the  testament,  nor  that  of  the  legacy.  So  that  the 
rule  of  the  preceding  article  ought  not  to  be  literally  understood  in 
the  sense  of  the  words  of  the  text  from  which  it  is  drawn.  Bat 
this  rule,  and  also  that  of  the  third  article,  are  to  be  taken  in  the 
sense  that  hath  been  given  them,  and  aoooiding  to  the  tempera- 
ments which  result  from  the  examples  and  exceptions  that  have 
been  explained,  every  one  of  which  sufficiently  explains  the  cause 
which  distinguishes  it  from  the  cases  to  which  these  rules  ought 
to  be  aoplied." 

XL 

3678.  Divers  Ways  of  revoking  Legacies,  —  Example,  —  A  tes- 
tator may  revoke  legacies  either  by  express  dispositions,  such  as  t 
second  testament  or  a  codicil,  or  without  any  express  disposition, 
as  if  he  disposes  otherwise  of  the  thing  bequeathed.  Thus,  for 
example,  if  a  father,  who  had  de\ised  to  his  daughter  certain  lands, 
happening  afterwards  to  marry  her,  gives  her  the  same  lands  for  her 
marriage  portion,  the  legacy  will  be  tacitly  revoked  by  such  a  dis- 
position. And  this  daughter,  having  these  lands  for  her  dowiy, 
cannot  pretend  a  second  effect  of  this  legacy.' 

XIL 

o'^TV*.  Tn^-"  L^^r^'C*/  '">''  '7  Dr '>f  ?'<  rrrfik'^*f  if  the  T^sfnfor  procures 
P-.h-.i'u*  or'  it. —  If  A  T»?5::i:or  had  bequeathed  to  his  debtor  the 
de:>r  which  iie  o'.ved  hirr..  and  af'^rwards  ho  oMiired  the  debtor 
Ti^  niv  i:.  T::e  i'^iTii'v  woi;!.i  >?  rvvokei.l.'  For  i:  was  not  a  <uiti  ot 
i:ior.'\v  !o  :>e  T>:^-^:v».«d  tna*  wa5  bequerrhed.  but  an  acquittance. 
Tii'.is  'lie  ivivi:ienT  annul?  the  Irira-'V. 

XIII. 

o'^'i^O.  7'??"  A^if *;:*'? f}  •'■*'  th^'  Tr'-jj-  ^> r" 7 v?-? '//>»//  rei'(fh't:s  the  L^^lt- 
*'*v. —  If  .1  Tt'st.ror  >v.>,  or  .i.:r::.i*es  anv  orh^r  \vav.  the  thiiiir  N- 
.  ".'.f  rh-vi.  •"•■.•/  leciov  :<  r-.  v,  '.cv  i.  F-.r  "f*?»-i!iLr  he  strips  hiinselt  o\  i^, 
:  .;:  .:  T^v-ri  *.:^::;  ::v  ^:v:?::v:  :::-  1- c  ite-  v't  i:   who  was  to  have  it 


*   >    -^      -  ■  -■  :.-  .;j^-:--'   i:.:--::  --->:->;:j.:c  crrt~:^  alienavorir.  ritki^-ommi?- 
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Remarks  on  the  Preceding  Article. 

3681.  We  have  thought  proper  to  leave  out  of  this  rule  that 
which  is  added  in  the  first  of  the  texts  cited,  that,  if  the  testator 
has  sold  for  an  urgent  necessity  the  thing  which  he  had  be- 
qaeathedi  the  legacy  is  not  revoked  unless  the  testamentary  heir 
ptove  that  the  testator  had  an  intention  to  revoke  it.  And  we 
have  also  thought  proper  to  leave  out  what  is  said  in  the  second 
of  these  texts,  that  the  sale  of  the  thing  bequeathed  is  no  hin- 
drance why  the  legacy  should  not  subsist,  if,  when  the  testator  sold 
it|  he  had  not  an  intention  to  revoke  the  legacy.*  Si  nan  adimendi 
ammo  vendidit^  nihilominus  deberi,  And  we  have  set  down  only 
the  bare  rule,  that  the  alienation  annuls  the  legacy,  and  such  as  we 

it  in  other  places  without  these  exceptions.  It  is  in  this  man- 
that  the  lawyer  Paulus  has  quoted  this  rule  in  the  fourth 
book  of  his  Sentences,  tit  1.  §  9,  Testator  supervivens  si  earn  rem 
quasii  reliquercU  vendideritj  eztinguilur  Jideicommissum.  And  we 
see  in  a  law,  that  the  sale  of  the  thing  bequeathed  annuls  the  leg- 
acy in  soch  a  manner  that,  if  a  testator,  having  sold  a  slave  whom 
he  had  bequeathed,  should  afterwards  purchase  him,  this  slave 
wonld  not  be  due  to  the  legatee,  although  he  belonged  to  the  tes- 
tator at  the  time  of  his  death,  unless  the  legatee  could  prove  that 
the  testator  had  a  new  intention  to  leave  him  to  him.*  Seeing, 
therefore,  the  rule  is,  that  the  alienation  annuls  the  legacy,  and  that, 
to  make  the  legacy  subsist,  it  was  necessary,  by  the  Roman  law, 
to  have  proofs  of  the  testator's  intention,  in  order  to  know  whether 
he  intended  that  the  legacy  should  subsist  or  not^  it  was  not  proper 
to  add  to  the  rule  these  exceptions  which  do  not  suit  with  our 
nsage.  For  we  do  receive  no  other  proof  of  the  will  of  the  testa- 
tor than  his  testament^  together  with  the  known  circumi<tances 
which  may  explain  his  intention.  And  the  inconveniences  would 
be  infinite,  if  such  proofs  were  admitted,  as  well  as  proofs  of  cov- 
enants prohibited  by  the  ordinances.^ 

3682.  As  to  what  concerns  the  case  of  a  sale  which  the  testator 


pcti  posse ;  nisi  probctur,  adimcre  ci  te«tatorcm  roluisse.    Prolmtioncm  autcm  mu- 
Tolantatl^  ab  hscrcdihus  cxi^cndain.    L.  11,  ^  12,  />.  /A  l*^/.  3. 
8i  rem  saam  lejraverit  testator,  posiomiuo  earn  nlionav<rit :  (Vlsiis  putat.  ^i  non  ndi- 
mcndi  animo  vcndidit,  nihilominus  deberi.    Idcoiqac  Divi  Severui»  ct  Antoninus  n'scripsc- 

'   V.  I.  15,  h.  de  adim.  rd  tninitf.  Irg. 

^  Sec  the  onlinances  quoted  on  the  twelfth  artirle  of  the  first  seetion  of  tonnmits.  and 
at  the  end  of  the  preamble  of  the  second  seeti()n  of  Pr^'h. 
VOT..  II.  -19 
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may  have  made  ont  of  ncceesity,  it  would  be  necceaaf^-  likowue 
ID  that  ua»G  to  cowv:  to  proofs  of  f  Im  ti'stator's  intention.  Fof  il ia 
said  in  the  first  of  thi:Hc  texts,  that,  notwithstanding  the  nectwtjr, 
the  heir  or  executor  ought  to  be  ndinitr^d  to  prove  that  it  was 
the  testator's  intention  to  revoke  the  legacy,  whence  it  wooW  M- 
low  that  the  legatee  would  be  reoeived  on  hta  part  to  prove  tbe 
contrary  ;  bucanae,  in  the  matter  of  [iroofs  of  facta,  eaoti  party  ii 
at  liberty  to  make  his  proof.'  Thus,  this  proof,  which  U  would  be 
necessary  to  make  in  order  to  know  whether  the  testator,  haviug 
alienated  the  thing  bequeathed  out  of  necessity,  had  had  an  li>- 
tention  to  revoke  tbe  legacy,  would  likewise  be  contrary  to  our 
BSBge.  ^^L 

3683.  A  Donation  liax  ike  same  Effect.  —  IS  he  who  bad  fcfr 
queathed  a  thing  had  afterwards  given  it  away  to  some  other  pa- 
son  than  to  the  legatee,  this  donation  would  annul  the  legacy  with 
much  more  reason  than  a  sale.  For  one  may  be  obliged  to  mJI 
out  of  necessity  a  thing  which  he  had  bequeathed,  and  that  with- 
out changing  the  good  will  which  he  had  for  the  legatee;  bat 
one  cannot  be  presumed  to  give  it  away  to  auother  except  freely, 
preferring  the  donee  to  the  legatee.' 

Remarks  on  the  Precedivo   Article. 

3684.  It  is  said  in  another  law,  that  although  the  donation  be 
found  to  be  null,  yet  the  legacy  nevertheless  is  revoked  ; "  which  is 
founded  upon  this,  that  the  donation,  although  it  be  in  itiself  nail, 
yet  marks  the  express  intention  of  the  testator  to  revoke  the  leg- 
acy. And  if,  for  example,  a  testator,  having  made  a  deed  of  gift 
of  a  thing  which  he  had  before  bequeathed  to  another  person  than 
the  donee,  had  continued  in  the  same  mind  as  to  that  donation  un- 
til his  death,  it  would  be  certain  that  his  intention  was  to  revoka 
the  legacy.  And  although  the  heir  or  executor  of  the  said  donor 
should  afterwards  procure  the  deed  of  gift  to  be  annulled  by  reason 
of  some  flaw  in  it,  yet  he  might  pursuant  to  this  law  maintuio 
against  the  legatee  that  his  legacy  was  annuUed.  Bui  if  it  was 
the  donor  himself  that  had  procured  the  deed  of  gift  to  !«  ra- 
cated,  and  he  afterwards  had  made  no  change  in  his  testamenl, 

'  See  the  sUth  artiele  of  th«  finl  section  ot  Proof: 

■  L.le,  D.dfodin.vtllnniif.legat. 

*  L.31,  t  I,  D.  de  adim.vtltrmuf.ltgiU.!~v.LS,itilLD.iliiiulT.vdiiuln».  If- 
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and  had  died  witbont  making  other  dispositions,  that  donation 
which  the  testator  himself  had  revoked,  ought  it  to  have  the  effect 
of  revoking  a  legacy  which  he  had  suffered  to  remain  in  his  testa- 
ment? And  would  there  not  be  just  ground  to  presume  that  this 
lector  intended  that  his  legacy  should  have  its  effect,  not  only 
beeanae  of  his  revoking  the  deed  of  gift,  but  because  that,  having 
made  no  alteration  in  his  testament,  he  had  confirmed  all  the  dis- 
pOBitions  thereof,  and  had  signified  his  will  to  die  in  the  same  in- 
tentions, and  that  they  should  all  of  them  have  the  same  effect  that 
the  death  of  testators  gives  to  their  testaments  ? 

XV. 

3685.  The  Pawning  of  the  Tfiinff  bequeathed  does  not  revoke  the 
Ijtgacy.  —  Although  the  testator  pawns  after  the  making  of  his 
testament  the  thing  which  he  had  bequeathed,  yet  that  will  be  no 
revocation  of  the  legacy.  For  the  making  of  his  testament  doth 
not  debar  him  of  the  use  of  his  goods,  and  this  use  of  them  does 
not  annul  the  dispositions  of  his  testament,  which  will  have  their 
effect,  or  not  have  it,  according  to  the  condition  in  which  things 
shall  be  at  the  time  of  his  death.  Thus,  although  it  be  true  that 
the  pawning  of  the  thing  may  be  followed  by  an  alienation  of  it, 
yet  nevertheless,  if  tlie  thing  that  is  pawned  belong  still  to  the  tes- 
tator at  the  time  of  his  death,  it  passes  to  the  legatee ;  and  the  ex- 
ecutor will  be  obliged  to  redeem  it,  as  has  been  said  in  another 
plaoe.^  For  it  is  a  general  obligation  upon  him  to  acquit  all  the 
debts  of  the  inheritance. 

XVL 

3686.  Nor  the  Changes  of  the  Thing  which  reform  and  renew  U. 
— •  If  after  the  making  of  the  testament  some  changes  are  made  in 
the  thing  that  was  bequeathed,  although  they  be  such  that,  if  the 
nature  of  the  thing  can  bear  it,  all  its  parts  be  renewed,  yet  all 
these  changes  of  the  thing  bequeathed  make  no  change  in  the 
legacy.  Thus,  the  legacy  of  a  ship,  or  of  a  house,  or  otlier  edifice, 
is  not  revoked,  although  it  be  wholly  repaired  pi(»reineal  and  by 
degrees.  Thus,  the  l<*gacy  of  a  flock  of  slieep  is  not  revok(»d,  al- 
though there  remain  not  one  of  the  first  that  were  bequeatht'd.*' 

*  Sec  the  seventeenth  article  of  the  third  section.    L.  3,  (\  de  It^. ;  —  \  12,  /w«/.  de  Ifp. 

«  L.  24,  S  «^'-  ^^-  ^  h-  I  •>  —  ^-  65,  S  uli.  D.  de  leff.  1.  See  the  followinj;  artir-lc.  The 
duui|!Ct  of  the  parts  that  make  up  a  whole  do  not  hinder  the  thin^  from  l>einp  <-on<iidcrod 
M  hdnir  ftlwETA  the  same.  althoaf2:h  there  remain  not  one  of  the  first  parts  of  which  it 
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For  these  changes  being  made  on  the  thing  itself,  none  of  them 
changes  it  entirely;  so  that  it  remains  the  same  after  the  hat 
change. 

XVIL 

3687.  The  Legacy  of  a  Flock  of  Sheep  subsists  aWumgk  then 
remain  not  one  Bead  of  those  that  were  in  it  at  firsL  —  The  legacy 
of  a  herd  of  cattle  may  be  augmented  or  diminished  by  the  changes 
that  may  happen  to  it,  and  it  passes  to  the  legatee  such  as  it  is  at 
the  time  that  it  falls  due  to  him,  whether  it  be  increased  since  the 
time  of  making  the  testament,  or  lessened.  And  although  there 
should  be  left  one  mare  only  of  a  stud,  or  only  one  sheep  of  a 
flock,  although  it  could  not  be  said  that  this  one  sheep  was  a  flock, 
or  that  one  mare  a  stud,  yet,  seeing  this  remnant  was  a  part  of 
the  stud  or  flock  bequeathed,  it  w^as  comprehended  in  the  legacy, 
and  would  remain  as  part  of  it,  in  the  same  manner  as  the  groond 
on  which  a  house  stood  that  is  burnt  down  would  belong  to  the 
legatee  of  that  house.^ 

XVHL 

368S.  If  the  TTiinfr  bequeathed  changes  iU  Nature,  the  Legarp  u 
revoked,  —  If  the  changes  of  the  thing  bequeathed  be  such  as, 
thonsrh  the  matter  or  substance  thereof  may  remain,  vet  the  thiiM^ 

itsrlf  hoooiiK's  thenhv  of  another  nature,  or  falls  under  another 
eomiition.  <o  a?  that  it  is  not  any  lonjzer  eomprehended  under  the 
expression  oi  the  thiniz  that  was  bequeathed,  the  legacy  is  revoked 
by  Tills  chanue.  Thus,  for  example,  if  a  testator  who  had  be- 
queaihod  wooilen  or  silk  suilTs  had  afterwards  made  clothes  of 
them,  ho  wouid  have  bv  th-.it  revoked  the  legaev.*  Thus,  for  an- 
other  exauiple.  if  a  Tosraror.  havinii  bequeathed  some  preeion? 
stones.  >houl».:  after^varJs  apply  :heni  to  some  other  use,  such  a? 
for  the  or!r\i:iiii:  of  ::,e  hi!:  of  a  sword,  of  the  case  of  a  watch,  a 
ease  of  ins:T;;:v.0!;:s,  or  o'her  tniiket,  the  lefraev  would  be  revoked 
by  this  I  han^:* .'     Truis,  for  ar.other  example,  il*  a  testator,  having 

S-— .-su-.T      Trv.va  '-:'.:><  :''^:\:  .s  ,'-:r.  Tc^'crcl  i<  il-wivs  \he  same.     Thus,  a  rourt  of  'c- 

;  ...::.r:-  .-,  v.av. ;".  -i  r;j:n::r.:  iv.  i  i i- :;'.::  r  "'-v*!.-.*  ^f  miz,  AEi  of  aiiimals.  arv  alwavsior.- 

-      r  \  .>  'k  ■•  -  ■"•  -v.  -..  :.:h  r.."r.  .:  -.viv  :.ir>-r.  :ha:  after  3  lonj  time  tlun»  remiir. 

'"■■•.  --•..     •■-.->  :"' s:  .•,-■.■<:■.:  :;..—      Y:-r  it.c<<  ibinj-s  are  in  j-no  >c:i-e  al^^^Jj' 

-   .  *     -  -     -  i      • ". 

«■     ■      .;■.  :\  ,     :"..:.  r  •"  ■>,-.  re-  i'!:.-,^-'!      L  <>,  I>  u-  .H-''  •' 
1.,  •"    ..A-      -   -.  -    ^v   :vcs^.:.  S:  .izv.  -■...  :>e*  t!  hTjk'ii:ii>>  qao»«lam  in  ali.uii  sptAavin 
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bequeathed  trees,  either  felled  or  to  be  felled,  had  afterwards  built 
a  ship,  or  done  some  other  work  with  the  said  trees,  the  legacy 
would  be  useless.'  And  if,  on  the  contrary,  a  testator,  having  be- 
queathed a  ship,  should  take  it  to  pieces,  the  legacy  would  also  be 
revoked,  so  as  that  the  legatee  could  not  lay  claim  to  any  of  those 
pieces;^  for  it  was  only  a  ship  that  was  bequeathed.  And  it 
would  be  the  same  thing  if  the  thing  bequeathed  should  chance  to 
perish,  so  as  that  what  should  remain  of  it  were  of  another  nature 
than  that  which  was  bequeathed.  Thus,  for  example,  if,  a  herd  of 
cattle  or  flock  of  sheep  being  bequeathed,  there  should  not  remain 
any  one  of  them  at  the  time  of  the  testator's  death,  but  only  the 
hides  or  the  wool,  the  legatee  would  have  no  right  at  all  to  these 
lemains.^ 

XIX. 

3689.  Jff'  there  remains  nothing  of  the  Thing  bequeathed  besides 
Accessories^  the  Legacy  is  annulled.  —  If  the  thing  happens  to  per- 
iah,  and  there  remain  some  accessories  of  it,  none  of  them  will  be 
due  to  the  legatee ;  for  he  was  not  to  have  these  accessories  ex- 
cept with  the  thing  itself,  which  he  cannot  have.  Thus,  for  ex- 
ample, if  a  horse  that  had  been   bequeathed  with  his  harness 


ti,  qaod  postea  pretiosios  iccit  additis  aliis  gcmmis  et  margaritis  conrcrtisse :  an 
miiones  vgI  byacintos  peterc  possit,  ct  haercs  compellatur  omamcnto  p<>§teriori  exi- 
if  et  pnestare  ?    Marccllos  rcspondit,  petere  non  posse.    Koni  quid  fieri  potest,  at  le- 
im  rel  Adei  commissam  duroro  cxLstiraetur,  cum  id  quod  testamento  dabatur,  in  sna 
non  permanscrit?  nam  quodammodo  cxtinctum  ^\i.    L.^^S  I,  A  W!r  aur.  arg. 
S  8ed  ct  materia  legata,  navis,  armariumve  ex  ea  factum  non  vindicator.    Z>.  /.  8S,  ^  1, 
D.  A  l^.  3. 

^  Kave  autem  legata  dissoluta,  neqno  materia,  ncque  nayit  dobctur.    D.  I.  88,  ^12. 
'  Ifbrtuo  bore  qoi  legatufl  est,  ncque  coriom,  ncque  caro  debetur.    L.  49,  D.  de  legcU,  2. 
Bee  the  following  article. 

We  miMt  nndcrstand  the  rule  explained  in  this  article  in  the  sense  which  is  there  given 
to  it  bj  the  examples  which  arc  there  brought,  in  order  to  apply  it  to  the  other  cases  of 
the  like  nature. 

It  mar  be  observed  on  the  first  of  the  texts  cited  on  thin  article,  that  it  is  said  in  another, 
that  the  clothes  which  have  been  made  of  wool  that  was  l)equcathcd  were  due  to  the  lega- 
tee, unless  the  testator  ciiangccl  his  will.  Si  lana  l&jetur  et  vMtimrntum  ex  ea  Jiat^  leyatum 
amsistrre ;  si  modo  non  mntarcrit  Ustator  voluntatfjn.  L.  44,  S  2,  I>-  d*  Utj.  2.  But  seeing 
that  fintt  text  docs  not  put  that  condition,  that  the  testator  in  making  tho^e  clothes  had 
an  intention  to  revoke  the  Icgacv,  and  that,  as  has  been  observed  on  the  thirteenth  article, 
it  in  not  agreeable  to  our  usage  to  have  recourse  to  these  sorts  of  proofj* ;  it  foUowii  from 
thence,  that,  according  to  our  usa^e  and  that  first  text,  the  legacy  ought  to  remain  revok- 
ed by  the  said  change,  if  tlicre  be  nothing  in  the  expression  of  the  testator  which  may 
make  it  to  be  presumed  that  the  legacy  docs  subsist. 

49* 
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should  chance  to  dii',  the  legitLee  woald  have  uooe  of  ti>e  hai- 
necs.' 

XX.     :„■,,.„:;;;,;  ■:,.,., 

3690.  Parikvlar  Kijircusionji  ^.rogate  fromg9iurai.onMJ-^Si^ 
ianple. —  If  a  testator  who  had  bequeathed  his  hoosc  famished^  <■ 
his  house  together  with  all  the  funiitwre,  had  added  to  this  iegUJ 
a  particular  clause  by  whirli  he  had  bequeathed  to  the  same  pCiw 
Roii  htB  hangings,  this  addition  would  not  dimiuish  tlie  lugmcy  of 
hU  the  ftirniturp,  &iid  would  not  reduce  it  barely  to  the  banfricfri. 
But  if,  having  bequeathed  the  houae  farniehed,  or  the  bouse  wilb 
rII  its  Turniture,  he  had  added  that  he  bequeathed  likewise  such  a 
particular  suit  of  hangings,  such  as  those  which  contain  such  a 
history,  or  that  are  in  sueh  a  hall ;  the  mentioning  of  tfavsc  paitic- 
ular  hangings  would  exclude  the  others,  and  would  show  that  he 
did  not  think  that  the  legacy  of  the  foriiituru  of  the  houac  would 
take  in  the  hangings,  and  that  he  meant  to  give  only  those  hang- 
ings whieh  he  had  particularly  lariitionRd,  For  Jii  tbi»  cam,  and 
others  of  the  like  nature,  what  is  particularly  ^pcci^ti  derogatet 
from  the  general  expression  which  compn-hendcd  the  whole." 

XXI. 

3691.  Another  Example  of  the  Rule  explained  in  the  Prct:e£»g 
Article.  ■ —  It  follows  from  this  rule,  which  declares  that  the  expres- 
aion  by  which  a  particular  thing  is  specified  derogates  frorn  the 
general  expression  which  besides  that  thing  takes  in  others,  that  if 
a  testator  had  bequeathed  to  one  of  his  friends  all  the  horses  in  his 
stable  that  were  come  of  his  own  stud,  and  to  another  all  his 
saddle-horses;  and  that  among  these  there  were  some  that  had 
been  taken  out  of  his  own  sliid;  llicy  would  be  excepted  out  of 
the  legacy  of  the  horses  come  of  the  stud,  and  comprebeDded  in 
the  legacy  of  the  saddle-horses.  For  the  quality  of  saddle-hones 
determines  to  this  particulaj-  kind  the  general  expressioa  of  bones 
come  of  the  stud,  which  may  agree  to  other  kinds  of  horses.'  Bat 
if  a  testator  had  bequeathed  to  one  the  horses,  or  other  things,  of  ■ 
certain  kind,  and  to  another  those  of  another  kind,  and  it  proved 
that  some  of  them,  being  of  both  kinds,  were  comprehended  uaAe 

'  U.  I  a  2,  D.  de  pmJ.  Irg. 

"  /..so,  D.Jtng.jm.i  —  l.  \i,S  *i,D.detjiitr,aliiatnai.lig.;—l.  18,  ^  ll,<rf>- 
/.  9,  D.  rf^  ,u,^t.  Ug. 
»  /..  09,  S  nil.  D.  d'  Irgat.  3;  — v.  I.  15,  D.  depec.  hg. 


TIT.  IK  8Ba  XI.]  LEGACIES.  503 

both  the  ekpressions,  there  being  nothing  to  &x  them  to  any  one  of 
them  in  particular ;  those  which  should  be  found  to  be  only  of  one 
of  the  two  kinds  would  belong  to  the  legatee  of  that  kind ;  and 
tfaoee  which  should  appear  to  be  comprehended  under  both  kinds 
would  belong  in  common  to  the  two  legatees.  Thus,  for  example, 
if  the  testator  had  bequeathed  to  one  of  them  his  coach-horses,  and 
to  the  other  his  saddle-horses,  and  that  there  were  some  horses 
which  served  both  for  the  coach  and  saddle,  all  the  other  horses 
would  be  divided  between  the  legatees  according  to  the  uses  for 
wliieh  the  horses  served,  and  the  horses  conunon  to  both  uses 
would  be  in  common  to  both  the  legatees.^ 

XXIL 

3692.  The  Legacy  is  diminished  by  the  Diminution  of  the  T%ing' 
bequeathed,  —  If  he  who  had  devised  his  jewels,  pictures,  or  other 
things,  or  even  certain  lands,  sells  a  part  of  them,  the  legacy  sub- 
sists only  for  what  remains.  For  as  the  legacy  would  be  aug- 
mented if  the  testator  had  added  to  the  thing  devised,  so  is  it  di- 
when  he  takes  any  thing  from  itP 


XXIIL 

3693.  By  separating  a  Part  of  the  Land  or  Tenement  devised^  to 
join  it  to  another.  —  If,  >^athout  alienating  the  land  or  tenement  de- 
vised, or  any  part  thereof,  the  testator  separates  a  portion  of  it,  in 
order  to  join  it  to  another  land  or  tenement ;  as  if,  in  order  to  en- 
large a  meadow  or  an  orchard,  he  takes  off  a  piece  of  a  ground 
which  he  had  devised ;  such  a  separation  would  lessen  the  legacy. 
For  what  is  taken  away  from  it  becomes  part  of  another  land  or 
tenement,  to  which  the  legatee  will  have  no  rights 

XXIV. 

9694.  The  Legacy  being  transferred^  it  is  taken  away  from  the  First 
Legaiee,  —  When  a  testator,  by  a  second  disposition,  transfers  to  a 
second  legatee  the  same  thing  which  he  had  before  given  to  an- 
other person,  the  legacy  of  the  first  legatee  is  so  far  annulled  by 
this  legacy  to  a  second,  that,  although  it  should  happen  that  the 
second  legatee  should  die  before  the  testator,  yet  the  first  legatee 
would  have  nothing  of  the  legacy :  for  the  first  disposition,  which 

•  D.  I.  99,  inf. 

P  L.  8,  D.  cU  leg.  1 .    See  the  fifUi  and  sixth  articles  of  the  fourth  section. 
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waH  in  his  favor,  wtw  revoked  by  the  ihk-oihI.'  Bat  if  Uic  lostoUx 
had  impost^d  Miy  ciwTf^  or  flontliUon  iMi  iiif  li^igacy  wtidi  Im 
transfers  iii  this  lunnner,  it  would  pitM  witli  Uie  legacy  to  Utc  isecoail 
JegKltit.',  uDlentt  it  were  annexed  to  the  pt;rson  o(  Die  fint  Urgaioe, 
or  that  it  wan  the  iiitcutioa  of  the  teutator  uol  to  uhaig«  the  Bacoui 
legatef!  with  thitt  burden.' 

XXV. 

3695.  A  R^-vocatioH  of  one  of  two  Legacies,  tckich  doiA  not  a 
attfl  im«  of  the  two.  —  If  a  testator  had  left  two  legacies  to  tvo 
perEotii!  of  tlie  same  name,  and  hy  a  aeeond  disposition  he  had 
revoked  the  legacy  to  one  of  them  without  distinguishing  which 
of  the  two,  so  that  it  could  not  be  known  which  of  the  two 
legacdes  was  revoked,  both  would  eubsist :  for  it  would  be  more 
just  und  etiuit»hle  that  the  revocation  which  ia  obacureiy  ex- 
pressed should  be  without  elTecl,  ratlier  than  to  give  it  the  •'ffed  of 
ajiiiiilling  two  legacies,  one  of  which  ought  certainly  to  subsist,  ao- 
cording  to  the  intention  of  the  testator.  But  if,  on  the  contmy, 
the  testator  had  made  only  one  bequest  to  one  of  t^^o  persom 
bearing  the  same  namt.',  so  that  it  could  not  be  known  by  the  cir> 
cumstunces  to  which  of  the  two  he  intended  to  leave  the  legacy, 
the  legacy  would  be  without  any  effect  either  to  tJie  one  or  lh«  oth- 
er. For  the  executor  would  be  auBWerable  only  for  one  legacy,  and 
ocither  of  the  two  persons  could  prove  that  he  was  the  legatee' 

XXVI. 
S696.  If  Uie  Legatee  renders  himself  unicorthy  of  the  Legacy,  U 
is  revoked.  —  A  legacy  which  was  good,  and  iiiade  in  due  foim, 
might  be  annulled,  although  the  testator  should  moke  no  manaet 
of  disposition,  either  express  or  tacit,  to  revoke  it,  if  it  ehovld 
happen  that  the  legatee  should  render  himsiclf  unworthy  of  it  by 
any  of  the  causes  explained  in  their  proper  place." 

XXVIL 
3697.  Legacies   are   diminished  vniAotU  the  Act  of  the   Tetta- 
tor,  by  the  Fakidian  I\>rlion.  —  Althongb  the  testamenlaiy  heir  or 

'  L.  B,  D.  de  adim.  vd  traiuf.  It^ai  '  L.  95,  D.  dt  enxfit.  et  dam. 

'  Z.  3,  4  7,  D.  de  aJim.  vel  (roni/!  fcyo*.  See  Ibe  twentj^sixth  nrticle  of  the  lerond  «*■ 
tion  of  Ttslamenti,  and  the  remajk  which  is  there  made  oa  it,  and  whith  maj  he  ipjilM 
to  the  secon  J  case  of  the  pre"eiit  article. 

"  Sec  tbo  said  causes  iu  the  Uiiid  section  of  Ban  and  Execalen  in  gcnenL 
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executor  slibtdd  ptetend  that  the  goods  were  not  sufficient  to 
•equH  the  legacies,  yet  he  is  nevertheless  charged  with  them,  if  he 
accepts  of  the  quality  of  heir  or  executor,  purely  and  simply.  But 
if  he  only  takes  upon  him  this  quality  with  the  benefit  of  an  inven* 
tory,  he  will  be  accountable  for  the  legacies  only  to  the  value  of 
the  goods  that  shall  remain  after  the  debts  are  paid,  and  moreover 
he  may  deduct  from  them  the  defalcation  which  shall  be  spoken  of 
under  the  following  title.^ 


TITLE    III. 


OP  THE  FALCIDTAN  PORTION. 


9698.  By  the  Falcidian  portion,  which  took  its  name  from  the 
author  or  inventor  thereof,  is  meant  the  fourth  part  of  the  inherit- 
ttnce  which  the  Roman  laws  appropriated  to  the  testamentary 
heirs  or  executors,  reducing  the  legacies  to  three  fourths  of  the 
whole  estate;  so  that  the  testamentary  heir  or  executor  was  to 
have  at  least  one  fourth  part  entire,  and  the  legacies  could  no  way 
diminish  it  This  law  was  equally  just  both  for  the  interest  of  the 
testators,  of  the  testamentary  heirs  or  executors,  and  of  the  leg- 
atees. For  seeing  the  testators  might  perhaps  overvalue  their 
estates,  or  believe  that  they  had  more  effects  than  really  they  had, 
and  under  this  persuasion  exhaust  their  whole  succession  with  leg- 
acies, and  so  oblige  their  testamentary  heirs  or  executors  to  re- 
nounce their  succession,  rather  than  to  acquit  the  legacies  without 
some  defalcation,  the  interest  which  the  testamentary  heirs  or 
executors  have  therein  is  altogether  evident ;  and  it  is  likewise  the 
interest  of  the  legatees  rather  to  suffer  a  defalcation  of  their  lega- 
cies than  to  lose  them  entirely,  if,  upon  the  executor's  relinquish- 
ing the  succession,  the  disorder  in  the  affairs  of  the  succession 
were  to  be  attended  with  this  consequence. 

3699.  The  use  of  the  Falcidian  portion  relates  only  to  the  dis- 
positions of  such  testators,  whose  estates  are  situated  in  the  prov- 
inces which  arc  governed  by  the  written  law.  For  with  respect 
to  estates  situated  in  the  customs,  seeing  the  said  customs  do  reg- 

'  8oe  tlic  following  title,  and  that  of  Hein  or  Execulon  tciih  tkt  Uatfjit  of  on  Inventory, 
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nlate  whftt  share  of  the  estate  onght  to  remain  to  the  heira  at  law, 
and  what  t»  If  ft  to  the  digpoMtimi  of  Uic  trotator,  t^o  rvdnction  d 
legaciea  is  differently  regulated  by  tlie  respective  tinuiid-t  wliicli 
each  custom  has  sut  thereto. 


SECTION    I. 

OF    THE    tISE    OF    THE    FAl.CIDUV    I'OUTION,    AXt)    WIIKKEIK   IT 
CONSISTS. 

Art.  I. 
3700.   The    Legm^g  eantuil  cxfetd   Hiree  Fowrth-Parls  cflkt    i 
GtMtds.  —  The  Falcidian  portion  is  the  fourth  part  wturlt  lhea(»'    ' 
otor  may  retain  of  the  goods  of  the  euccession,  when  the  legseitc 
CJCCPcd  thtt  three  fourth-parta." 

a 

8701.  All  the  Debts  are  to  be  paid  before  the  Ltfraeies,  amd  na 
prrftrably  U>  the  FalddioA  Portion  due  to  the  Executor. — Tie 
foorth  part,  which  the  executor  ought  to  have,  is  taken  oat  of  aH 
the  goods  in  genera],  but  the  goods  are  understood  to  be  only  rarh 
ma  remain  after  the  debts  aw  paid.  Thus,  the  executor  retaiiu  in 
the  first  place  the  fund  that  is  necessary  for  paying  the  debts,  awj 
in  the  next  place  his  own  fourth  part  for  the  Falcidian  ptntioii  obi 
of  what  remains  clear.''  And  we  mast  reckon  in  tiie  uumber  of 
debts,  that  which  appears  to  be  due  to  the  executor,  if  he  was  a 
creditor  of  the  deceased,  of  what  nature  soever  the  debt  were,  erni 
although  it  were  a  legacy  or  a  £t3uciary  t>equest  wblch  had  beta 
left  to  the  deceased  in  tmst  for  him.  So  that  if,  for  wruTnrt^s  > 
father  to  whom  a  legacy  had  been  left  in  tmst  for  bis  childTeii, 
■with  liberty  to  him  to  choose  which  of  them  he  would  give  it^ 
had  left  it  to  them  all,  instituting  tbem  bdrs  or  executors  ia  opal 
pMtiona,  and  had  bequeathed  so  many  legaciea  as  to  give  oc» 
sion  to  dednct  the  Falcidian  portion,  erery  one  of  hJA  childrei^  u 
computing  his  own  Falcidian  portion,  might  dednct  his  th^tetl 
the  legacy  left  in  tmst  to  the  father  for  bis  oaoi  fis  a  debt  dne  t» 
him.     For  althoogfa  the  father  had  the  liberty  of  choosing  u; 


•  L.  I,  O.  at  i>s- Falc. 
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one  of  them  to  give  it  to,  yet  his  failing  to  make  the  choice  ren- 
dered him  debtor  to  them  all  for  what  he  waa  obliged  to  restore.® 

IIL 

3702.  And  likewise  the  Funeral  Expenses.  —  It  is  necessary  also 
to  dedact  out  of  the  goods  the  fnneral  expenses,  which  are  pre- 
ferred not  only  before  legacies,  but  even  before  the  debts,  although 
there  should  not  be  effects  enough  in  the  succession  to  satisfy  all 
the  creditors.  And  this  expense  ought  to  be  moderated  so  as  not 
to  exceed  what  is  necessary.^ 

IV. 

3703.  The  Executor  has  not  the  Falcidian  Portion  unless  he  make 
am  hiventory. —  The  executor  cannot  demand  the  Falcidian  portion 
if  he  has  not  claimed  the  benefit  of  an  inventory,  and  does  not 
make  it  appear,  by  an  inventory  made  in  due  form,  that  the  goods 
are  not  sufficient  to  satisfy  all  the  charges.  But  the  executor  who 
takes  upon  him  that  office  purely  and  simply,  without  claiming 
the  benefit  of  an  inventory,  cannot  pretend  to  the  Falcidian  portion, 
although  it  were  true  that  the  goods  were  not  sufficient  to  answer 
•11  the  charges.* 

V. 

3704.  The  Heir  at  Law  has  Rig-ht  to  the  Falcidian  Portion.  — 
Although  the  Falcidian  portion  seems  only  to  belong  to  executors 
or  testamentary  heirs,  yet  seeing  legacies  may  be  left  by  a  codicil 
without  naming  any  executor,  and  that  in  this  case  the  heir  at  law 
is  bound  to  pay  the  legacies,  he  has  also  right  to  the  Falcidian  por- 
tion. For  the  succession  is  as  much  due  to  him  as  to  any  other 
who  might  be  instituted  heir  or  executor  by  a  testament.' 

VL 

3705.  All  Dispositions  made  in  View  of  Death  are  subject  to 
ike  Falcidian  Portion. —  All  the  kinds  of  dispositions  that  are 
made  in  view  of  death,  such  as  legacies,  fiduciary  bequests,  gifts 
in  consideration  of  death,  whether  they  be  made  by  a  testament 
or  by  other  acts,  are  subject  to  the  Falcidian  portion  ;<  unless  they 

«  L.  6,  C.  ad Ug.  Fitlc, ;—l  54, 1),  ad hfj.  Falc. 

^4  3,  Inxt.  de  Ug.  Falc.;  — I  penvlt.  D.  de  rflig.;  —  l  1,  S  W^-  I>od  kg.  Fale.    Sc«  the 
•lerenth  section  of  Heirs  and  E realtors  in  fi;cneral. 
*  iVor.  1,  c.  2 ;  —  f/.  r  2,  4  2.    Soo  the  tenth  article. 
'  L.  18,  O.  ml  Ug.  Falc.  B  A.  77,  ^lyD.de  Ugat.  2. 
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be  execptod  from  it;  purauaat  to  tlio  rnlue  which  shall  bv  explnlnftj 
in  the  last  two  sections  of  this  title. 

VII. 
370G.  The  FaUMiau  Portion  is  taken  out  of  Ike  Goods  vhiick  w 
fovrnd  in  the  Sinxetsian  at  the  Tuiie  of  Uie.  Tfiintor's  Deatk  —  Thi 
foufth  pnrt,  which  thfi  lititr  or  executor  ought  to  have  for  Ibc  Fit 
ridian  pardon,  is  computed  according  to  tbu  viiluR  of  llu-'  good*  of 
the  inheritance  at  the  time  of  thv  testator's  death.  For  as  it  it  (I 
that  time  that  the  Buccession  is  open,  so  the  sumc  cotit^iHte  in  wjial 
cfft'ctfl  arc  found  to  belong  to  it  at  that  time ;  "■  aiid  the  fruiti  aoJ 
revenuea  of  the  lime  aubseqaent  to  the  testator's  dcalh  caniwt 
augment  the  fand  for  the  legacies,  nor  be  reckoned  to  the  exccstor 
Rs  a  part  of  his  fourth  which  he  ought  to  haw  for  tbu  PaJcji^ 
portion,  the  revcnaes  ac  income  whereof  ougltt  to  belong  to  him.' 

VI  n.  , 

3707.  The  Goods  are  valved  according  to  vkai  theg  are  teorth  at  ^ 
that  'ViaK.  —  Seeing:  the  Falcidian  portion  faJJ*  due  to  Uie  belt  « 
t^xccntor  at  the  moiitcut  of  the  testator's  death,  and  that  it  ia  taka 
out  of  all  the  ^ods  that  are  foutui  at  that  time  in  the  inbcritauc^ 
the  goods  ought  to  be  estimated  on  the  foot  of  what  they  might 
be  worth  at  that  time,  whether  the  valaatioo  be  made  by  tnatnii 
consent  of  the  executor  and  the  legatees,  or  by  order  of  the  judge.' 
And  in  making  the  estimate  of  the  lands,  regard  ought  lo  be  had 
to  what  they  may  be  worth  the  more  because  there  were  fraite  on 
the  ground  ready  to  be  cut  down  in  baj^est-time,  aooo  after  die 
testator's  death." 

IX. 

3708.  The  Lotses  of  the  Goods  fall  vpom  the  Executor,  xfkeat- 
eepts  purely  and  simply. —  When  the  executor  accepts  the  aacco- 
non  purely  and  simply,  all  the  loeses  and  diminntioaa  ci  the 
goods  of  the  inheritance,  and  evea  those  which  may  happen 
by  mere  casualty,  will  fall  npon  him,  and  the  le^tees  will  not 
thraeby  suffer  any  diminntian  of  tbeii  iegaoiea;  aoleas  they  hid 

■>  £.  S6,  D. «/.  fa;.  iUe.    Sm  the  following  ■rticI^ 

■  L.  15,  (  6,  inf.  Bid. 

1  Sec  the  Brat  of  (he  texts  died  on  the  praceding  utida,  Mtd  that  dted  on  Om  M^ 

"  L.9,D.adltg.  Fah. 
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given  occasion  to  those  losses  by  some  faalt  which  might  be  laid 
to  their  charge.*^ 


3709.  Difference  between  the  Heir  or  Executor  with  the  Benefit 
qf  Mft  Inventory y  and  kim  who  hath  not  thai  Benefit  -—  Although 
the  heir  ot  execntor  does  not  accept  the  inheritance  simply,  but 
with  the  benefit  of  an  inventory,  yet  the  losses  and  diminutions 
of  the  goods  will  affect  him  in  that  quality.  For  by  the  goods  of 
the  inheritance  are  understood  those  that  are  found  in  it  at  the 
time  of  the  testator's  death,  which  lays  the  succession  open,  as  has 
beeo  said  in  the  seventh  article.  But  there  is  this  difference  be- 
tween the  heir  or  executor  with  the  benefit  of  an  inventory,  and  him 
who  has  taken  that  character  purely  and  simply,  without  the  said 
benefit,  that  whereas  this  last  has  no  way  to  defend  himself  against 
the  losses  which  fall  upon  him  inevitably,  the  beneficiary  heir  or 
executor  is  still  at  liberty  to  renounce  the  inheritance,  he  giving 
mn  account  of  what  he  has  received ;  and  if  he  does  renounce,  the 
changes  that  have  happened  since  the  death  of  the  testator  will 
aflisct  only  the  creditors  and  legatees.  But  the  disorder  of  af&irs 
that  would  ensue  upon  his  renunciation  may  induce  the  legatees 
to  bear  a  part  of  the  losses,  and  to  compound  with  the  heir  or  ex- 
ecutor ;  and  in  this  case  the  diminution  of  the  legacies  and  the 
Falcidian  portion 'are  regulated  among  them  by  common  consent, 
aoooiding  as  they  can  agree  the  matter.^ 

XL 

3710.  •  The  Estimate  made  by  the  Testator  does  not  regulate  the  Fat" 
eidian  Portion.  —  If  the  testator  had  made  an  estimation  either  of 
all  his  goods,  or  of  a  part  them,  either  in  his  testament,  or  by  some 
other  disposition,  neither  the  testamentary  heir  on  his  part,  nor  the 
legatees  on  their  part,  would  be  obliged  to  regulate  their  rights  upon 
that  foot,  if  the  estimate  made  by  the  testator  were  either  above  or 
under  the  true  value  of  the  things  at  the  time  of  the  testator's  death. 
For  as  it  is  justice  that  does  assign  to  them  their  portions,  so  it  is 
the  truth  of  the  value  of  the  goods  that  ought  to  regulate  them.>* 

*  L,  90,  D.  ad  leg.  Falc.    Sec  the  tenth  article  of  the  first  sectkm  of  Hein  ami  Exfotton 
ingenersL 

*  L.  73,  D.  ntl  Iftj.  Fair.    An  to  what  i^  said  in  this  text  concerning  the  profits  which 
augment  the  j;(xmIh  of  the  inhcritAncCf  ^ee  the  fifteenth  article. 

P  L.  15,  S  ^t-  f>  ftdleg.  Falc.:  —  !.  62.  ^  1,  eod. 
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XIL 
3711.  Hie  ValuaHon  of  the  Goods  ouffht  to  be  made  wUh  tk 
Knowledge  of  all  the  Legatees.  —  If  it  be  necessaiy  to  make  an 
estimate  of  the  goods,  in  order  to  regulate  the  FVdcidian  portion 
between  the  executor  and  the  legatees,  the  Tahiatioil  ought'  to  be 
made  with  the  knowledge  of  all  the  parlies  concerned,  Whether  h 
be  made  by  order  of  court,  or  by  the  mutual  consent  of  parM; 
and  even  at  the  instance  of  any  one  single  legatee  who  should  d^ 
mand  it  only  for  a  small  legacy.  But  if  the  estimatiop  were  made 
only  with  the  knowledge  of  some  of  them,  it  would  be  of  no  forae 
to  bind  the  others  who  should  refuse  to  agree  to  it  And  the  ex- 
ecutor may  likewise  call  the  creditors,  in  order  to  satisfy  tiiem  how 
much  the  goods  are  lessened  by  the  debts  owing  to  them,  and  ibo 
to  settle  with  them  the  value  of  the  goods,  in  case  they  are  wilBng 
to  take  any  of  them  in  payment  of  what  is  due  to  them.^ 

XIIL 

8712.  Preca/uHon  for  the  Falcidian  PorHon  unth  Respect  to  Goads 
thai  are  uncertain.  —  If  among  the  goods  of  the  inheritance  flieie 
were  any  of  such  a  nature  as  that  it  were  uncertain  whether  they 
ought  to  be  reckoned  in  settling  the  Falcidian  portion ;  as,  for  ex- 
ample, if  there  were  a  lawsuit  depending  touching  the  property  of 
some  lands,  or  for  a  certain  debt ;  or  if  it  should  depend  on  the 
event  of  some  condition,  whether  a  certain  land  or  tenement,  or  a 
certain  right,  should  or  should  not  be  part  of  the  inheritance; 
these  sorts  of  goods  would  not  be  reckoned  as  present  goods,  in 
order  to  regulate  the  fund  for  the  legacies,  and  the  proportion  of 
the  Falcidian  portion ;  for  these  pretensions  might  prove  vain  and 
fniitless.  But  the  Falcidian  portion  would  be  settled  on  the  foot 
of  the  present  goods.  And  as  to  those  pretensions,  the  executor 
and  the  legatees  would  adjust  among  themselves  the  security  that 
might  be  found  necessary  for  doing  justice  to  each  other,  accorJ- 
ing  as  the  expectation  of  the  event  and  the  circumstances  might 
recpiire.  Thus,  the  executor,  who  would  not  be  bound  to  compre- 
liend  these  unct^rtain  goods  in  the  computation  of  those  of  the  in- 
heritance, would  oblige  himself,  in  case  thev  should  remain  in  tht? 
inheritance,  to  augment  the  legacies  proportionably.  And  if  some 
particular  considerations  had  induced  him  to  acquit  all  the  lega- 
cies, or  some  of  them,  on  the  foot  of  the  augmentation  which 

^  L.  \^  i  S,  D.  ri  mi /Vw^.  prr  Irp.  Fafc.  lie  IfKj.  esite  ffic. 
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these  goods  in  dispute  would  make  to  the  legacies,  if  in  the  event 
they  should  be  found  to  be  part  of  the  inheritance,  the  legatees 
would  oblige  themselves  to  restore,  in  case  these  goods  should  ap- 
pear not  to  belong  to  the  inheritance,  what  they  may  have  received 
on  that  account :  and  they  might  likewise  settle  among  themselves, 
under  some  penalty,  an  estimation  of  the  said  rights,  such  as  they 
are»  at  a  certain  price,  balancing  the  hasard  of  the  loss  or  profit 
wkioh  might  accrue  by  the  event  either  to  the  executor  or  to  the 


XIV. 

3713.  The  DimimUions  of  the  Charges^  and  the  New  Fimdsy  dir 
tke  Faicidian  Portion.  —  If  there  were  charges  of  the  in* 

horitance  which  should  happen  to  cease,  such  as  debts  said  to  be 
owing  by  the  deceased  which  shall  appear  to  be  paid,  legacies 
which  are  afterwards  annulled,  or  by  the  means  of  other  causes 
there  were  any  fund  of  goods  of  the  inheritance  which  should 
oome  to  the  executor,  at  what  time  soever  the  same  shoukl  accrue 
to  him,  whether  at  the  time  of  the  testator's  death,  or  a  long 
time  after ;  all  these  sorts  of  profits  accruing  to  him  by  reason  of 
his  quality  of  executor,  they  would  augment  the  fund  for  the  lega* 
oies,  and  would  diminish  the  share  which  he  was  to  have  had  out 
of  the  legacies  for  his  Faicidian  portion.* 

XV. 

3714.  Ooods  discovered  after  settling'  the  Faicidian  Portion  di* 
misusk  it.  —  K  after  liquidating  the  Faicidian  portion,  and  paying 
off  the  legatees,  the  executor  having  retained  in  his  hands  what 
was  to  be  deducted  from  the  legacies,  there  happened  to  be  discov- 
ered some  goods  of  the  inheritance  which  were  unknown  to  the 
legatees;  as  if  there  had  fallen  to  the  testator  in  his  lifetime  an' in- 
heritance of  an  absent  person,  whose  death  he  knew  nothing  of; 
this  event,  which  would  augment  the  goods,  would  likewise  cause 
a  proportionable  revocation  to  be  made  of  what  had  been  taken 
off  from  the  legacies ;  and  the  legatees  might  demand  from  the 
executor  the  share  that  ought  to  come  to  them  of  these  goods 
which  have  been  newly  discovered :  and  this  would  undoubtedly 

'  L.  73f  f  l^D.ad  leg.  Falc. ;  —  /.  (^,  eod.  See  the  fonrth  article  of  the  second  section. 
86e  the  latter  end  of  the  tenth  article  of  this  section. 

*  L.  W^D.adUg.  Falc.  Sec  the  following  article.  L.  50,  D.  ad  leg.  Falc. ;  —  /.  51 ,  tod. ; 
»/.5S,41,0oc/. 
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be  Btill  moro  reasonable,  if  they  were  goods  which  the  cxwuW 
had  iudtistriously  concealed  from  thw  kiiowlwlgc  of  the  tegal«ci* 
But  we  ought  not  to  reckon  as  an  augmentalion  of  the  g»«Kl>  4f 
the  inheritance,  that  which  may  arise  from  the  fmita  and  otiM 
profits  of  the  goods  of  the  deceased ;  as  if  a  herd  of  c»ttl«  had  » 
creased  in  number:  for  these  profile,  and  all  the  fmita  and 
nue^,  belong  to  the  executor,"  except  those  which  may  have  gn> 
ceeded  fr«>m  the  things  bequeathed,  and  which  for  the 
would  belong  to  the  legatees,  according  to  the  rules 
the  eighth  section. 

XVL 

3715.  J/ the  Thing  bequealAFd  cannot  be  divided,  the  Faki£m\ 
Portion  u  rrgulated  by  Estimalifm. —  Althongh  the  PatckUnl 
portion  diminishes  the  legacies,  and  takes  off  something  f 
every  one  of  them,  and  if  they  t'onaiat  in  sums  of  money,  'gnd%  I 
liqDors,  and  other  things,  out  of  which  it  may  be  ea^y  to  lake  i  1 
part  for  the  Falcidiau  portion,  one  may  retain  it  out  of  the  thing 
itaclf ;  yet  if,  on  the  contrary,  it  be  of  such  a  nature  that  it  cannot 
be  divided,  as  a  horse,  a  diamond,  a  service,  the  building  of  n 
efUfice,  and  otiiers  of  the  like  kind,  the  Falcidian  portion  v 
cannot  be  taken  out  of  the  things  Uiemaelvvs,  the  mattvr  is  a 
ed  by  estimation,  whether  it  be  that  the  executor  gives  to  Urn  ll 
atee  the  value  of  what  his  legacy  may  amount  to,  or  that  the  leg- 
atee gives  back  to  the  executor  the  value  of  what  he  was  to  have 
out  of  the  legacy  for  his  Falcidian  portion.  And  if  several  exera* 
tors  were  charged  with  a  legacy  of  a  thing  that  could  uot  be  di- 
vided, such  as  that  of  some  work  or  building,  although  the  nalim 
of  the  legacy  would  make  every  one  of  the  executors  auKwerabte 
for  the  whole  legacy,  because  of  its  indivisibility,  yet  every  one  of 
them  might  acquit  himself  by  ottering  his  share  of  the  price  of  Uw 
work  or  building,  deducting  only  what  he  ou^it  to  retain  fia  Ui 
Falcidian  portion.' 

'  Thi<  ii  m  MOMqMBM  ef  thi  pnoediag  srtidB :  for  tha  liditiltaaw  oamfi^amit  d 

the  gooda  thu  tn^  accnie  to  the  ezecntor  in  diU  qoalit;,  U  what  dm*  mcmt  ik^ 
rome  lo  be  known,  and  M  wh&t  time  socTer  he  accepts  the  inbcrilance ;  twcmiue  hii  ■coEft' 
once  of  the  nih«ritaaM  huh  this  effect,  that  it  make)  him  10  be  consideicd  u  if  be  M 
eaceefded  rrom  the  mament  of  the  testator's  death,  aod  aa  baring  had  from  thai  b«aN> 
hia  Hj^t  to  all  the  goodi  of  the  inheritance.  See  the  fineenth  article  of  the  Gnt  Mdiai, 
and  the  fifth  article  of  the  second  section,  of  ilim  and  Aantsn  fat  generaL 

"  See  the  text  cited  on  the  tenth  article. 

'  £.  80,  ^  1,  D,  ad  Ug.  Faldd.    See  the  ninth  section  of  Bart  md  Enntttn  io  gm^ 
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SECTION    II. 

OF   THE   DlAPOfllTIONS   THAT   ARE   SUBJECT   TO    THE    FALCIDIAN 

PORTION. 

Art.  L 

3716.  Hie  Falddian  Portion  ceases  in  certain  Cases,  —  The  Fal- 
cidian  portion  ceases  in  divers  cases,  whcthor  it.  be  on  account  of 
obBtacles  that  are  on  the  part  of  him  who  claims  it,  which  shall  be 
explained  in  the  following  section ;  or  by  reason  of  other  causes 
which  make  it  to  cease,  which  shall  be  treated  of  in  the  fourth 
Motion.  And  there  are  some  dispositions,  of  which  it  may  be 
doabted  whether  the  Falcidian  portion  be  due  out  of  them  or  not, 
which  shall  be  the  subject-matter  of  the  rules  that  follow.* 

II. 

3717.  The  Favor  of  the  Legacy  or  of  the  Legatee  does  not  hinder 
ike  Falcidian  Portion.  —  The  favorableness  of  the  legacies  doth 
not  exempt  tliem  from  being  subject  to  the  Falcidian  portion ; 
whether  it  be  that  the  favor  respects  the  quality  of  the  legatee,  even 
mlthough  it  were  a  legacy  left  to  the  prince,^  or  that  it  respects  the 

of  the  legacy  itself,  as  if  it  were  a  legacy  for  alimony.^ 


Remarks  on  the  Preceding  Article. 

3718.  We  have  not  set  down  in  this  rule  the  exc<»ption  that  is 
made  to  it  by  the  greatest  part  of  the  interprt^ters,  in  favor  of  leg- 
acies to  pious  uses,  which  they  coiK!eive  to  be  exempted  from  the 
Fkleidian  portion  by  the  disposition  of  the  hundred  and  thirty-first 
oovel  of  Justinian,  chap.  12,  for  it  does  not  seem  to  bear  that 
sense.     And  the  most  learned  of  the  interpreters  have  been  of  this 
mind ;  and  their  judgment  in  tliis  matter  may  be  founded  on  two 
considerations  which  result  from  the  words  of  this  novel.     One  is, 
that  the  words  seem  to  relate  only  to  the  testamentary  heir  who  is 
backward  in  acquitting  the  legacies  left  to  pious  uses:  and  the 
other  is,  that  there  is  nothing  in  this  law  which  lays  it  down  as  a 
general  rule,  that  legacies  to  pious  uses  are  not  subject  to  the 
Falcidian  portion,  as  would  have  been  necessary  in  order  to  abol- 

*  Sm  the  places  qaoted  in  this  article. 
^  L.4,r.ati  leg.  Fnlc. 
«  L.  89,  //  ad  Iftj.  Ftilcid. 
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Ub  tlifi  annicnt  law  which  subjected  this  sort  of  Jcgaci^  ^^i* 
whipli  JiiHtiniiin  him^ulf  soums  ta  li^ve  presupposed  iq  a.  Jyw,' 
where,  ApeukJng  of  the  prcvauttoii  used  by  some  u^atalan,  n'bp,iii 
ocdvi  to  avoid  the  deduction  of  the  Faicidian  poitioii  out  of  theii 
ie)j^Gi«B  to  captives,  instituted  them  tlieir  heirs  or  execatar»i  Ik 
rxphiiiif  himself  iu  these  terme :  Si  quia  ud  dcclinamlaM  tpgem  Fid- 
xidiaM,  cum  desulerat  totam  suam  subslatiUam  pro  reJcmpUoHf  of- 

Ht'orimi  reiiiuflure,  eox  ipsoi  capticvs  scripteril  htcflarts si  e^ 

propter  hoc  a  sprciali  herede  rcccsmm  csl,  ut  Mon  Falcidiit  ratio  » 
ducatur,  ilfC-  If  the  Fak-idiuii  porliou  hud  uot  lieeu  due  out  of  It^ 
sues  to  pioiia  uses,  it  would  have  been  nowise  neceenaiy  \o  inr 
fttitutu  the  captives  heirs  or  executors  in  order  to  avoid  it  To 
whioh  wc  may  add,  that  the  same  emperor,  in  hia  first  nowl,  at 
the  eiid  of  the  second  chapter,  ordaining  that  tlie  Fajcidjan  paitJM 
shall  take  place  if  the  testator  hath  not  eiqiressl;  forbidden  it,  adds 
for  a  rf-Otfoii,  thut  it  may  so  happen  that  there  are  in  hi?  tc«t«ianit 
legacies  to  pious  u^es,  whieh  would  make  thb  prohibitiou  of  tbc 
tcsliitor'a  favorut4e,  iort<m  tliant  qufedam  jutte  el  pie  nHa^aenti- 
^'hich  would  uot  be  a  reason  for  favodng  tbc  express  prohibiiioa 
of  the  Falcidiuii  portion,  if  it  bad  not  taken  place  in  Irgaacv  l" 
piouo  uses;  seeing  in  this  case  this  probibitioo  would  be  &n(i& 
fluous.  But  if  in  the  hundred  and  thii1y-&ist  novel  be  bad  iif 
tended  to  establish  it  aa  a  nde,  that  pious  legacies  sbootd  ool  br  i 
subject  to  the  Falcidian  portion,  he  would  have  explained  it  tn  sudi 
A  manner  as  to  make  it  to  be  understood ;  whereas  his  expresaaun 
mariis,  on  the  contrary,  that  be  restrains  his  disposition  to  the  cut 
of  a  testamejiiary  heir  who  refuses  to  aoquii  the  legacies  to  pio« 
ase«s  and  who  says  that  there  are  not  eflects  sufficient  to  do  it 
Si  diitrm  h<rrcs  tfinr  ait  pias  causai  rtHela  niU  non  impleveriL  £■ 
etMs  ftiifUHi  sibi  itUisiiuUitiiM  mm  mjfl>:cft  mi  uUt;  pnecipimmi, 
omm  Faicidia  tractm/t  qmdquid  inremUmr  i»  taii  mbttamtia  prt^an 
procisiome  soMctUsimi  loconm  episeopi  ad  catuas  gmtinu  rehcbm 
ett     These  are  the  words  of  this  norel,  which  seem  to  intiiDate 

*  Ad  mankipik  •fsoqae  kcU*.  tcI  ctaa  que  Deo  nEaqaaalBr,  lex  Faicidia  tiuliait 
/:.  I.  f  ».  A«/-y. /"ddHd 

•.>M  of  d>#  mon  kwacd  imriprMtn.  who  ii  oT  At  a^dici  of  dnae  lAo  um^iM* 
l)u»  iMid  of  At  li  inanaurr  hrir  irb>>  ■  backward  ■■  p^iac  tbe  tegarict  to  piosa  wti. 
htf  t-KQ  of  opiBun.  ikai  i>  ihii  am  law.  i  &.  arfliy-  FMd,  instead  of  tbcse  wvdi,W 
■Okii  ni.  wr  i>a^i  lo  tvaI.  wa  iChb  «.  Ii  U  oa  A*  And  lectioa  of  Ae  tihi  tilb  </^ 
foanh  S.x<l  .-^  rtw  S««ww«»  «f  F^bi  tbu  he  bA  Bide  Om  wtmmi..  Bsl  <■  M  da 
■oivl.  l\3  ic;hv'r  u  4^  ib«  nfariral  vkkh  ane  kan  Jen  ww  fTplaiiid 
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that  the  motive  of  this  law  was  not  to  make  a  rule  of  it  for  dis- 
charging pious  legacies  from  the  Falcidian  portion,  but  only  to  re- 
press the  infidelity  or  delays  of  executors ;  which  would  seem  to 
have  no  manner  of  relation  to  the  cases  whore  nothing  can  be  im- 
pated  to  the  executor.  It  is  true,  that,  if  these  words  are  not 
express  enough  to  gather  from  them  that  Justinian  had  made  a 
gieneral  rule  to  exempt  legacies  to  pious  uses  from  the  Falcidian 
portion,  so  neither  are  they  clear  enough,  nor  express  enough,  to 
show  that  his  intention  was  to  take  away  the  benefit  of  the  Fal- 
ci<fian  portion  out  of  pious  legacies  only  from  the  executor  who  is 
backward  in  acquitting  them ;  seeing  he  speaks  of  an  heir  or  ex- 
ecator  who  alleges  only  for  an  excuse  of  his  delay,  that  there  were 
not  goods  sufficient  to  satisfy  them,  which  would  be  a  lawful  ex- 
cnae  enough  if  the  heir  or  executor  could  retain  the  Falcidian  por- 
tion out  of  legacies  to  pious  uses ;  and  yet  Justinian  will  not  al- 
low this  excuse  to  be  received.  So  that  one  might  think  that  in 
bis  judgment  it  was  none ;  and  that  perhaps  he  intended,  that, 
notwithstanding  this  excuse,  the  legacies  to  pious  uses  should  be 
acquitted  without  any  defalcation.  It  is  without  doubt  the  ob- 
scurity and  uncertainty  that  exist  in  these  words  of  this  novel 
that  have  divided  the  interpreters ;  and  it  is  likewise  that  which 
hath  obliged  us  to  make  here  this  remark,  in  order  to  give  a  rea- 
son why  we  have  set  down  no  rule  for  the  Falcidian  portion  in 
legacies  to  pious  uses ;  because  we  had  no  right  to  determine  a 
difficulty  of  this  nature,  and  we  ought  not  to  give  any  thing 
for  a  rule  but  that  which  hath  the  character  of  a  perfect  certainty, 
or  the  authority  of  a  precise  law.  But  it  were  to  be  wished  that 
some  regulation  were  made  touching  this  difficulty. 

III. 

3719.  How  the  Falcidian  Portion  is  regulated  when  there  are 
Cbndilional  Legacies.  —  If  the  effect  of  a  legacy  depends  on  a  con- 
dition, which  is  not  come  to  pass  when  the  executor  and  the  leg- 
atees settle  the  Falcidian  portion,  it  being  then  uncertain  whether 
the  legacy  will  be  due,  or  whether  it  will  bo  void,  this  uncertainty 
obliges  the  executor,  and  the  legatees  whose  legacies  are  pure  and 
simple,  to  fall  upon  some  expedient  for  doing  mutual  justice  to 
one  another,  according  to  the  event  which  the  conditional  legacy 
shall  have.  And  since,  if,  the  condition  being  accoin))Iishe(l,  the 
legacy  should  appear  to  be  due,  the  other  legacies  would  b<»  di- 
minished in  proportion,  and  it  would  not  be  just  that  before  this 
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event  these  legacies  should  be  either  suspended  or  diminished; 
the  proper  expedient  to  be  taken  is,  that  the  executor  should  with- 
out delay  acc^uit  the  legacies  that  axe  pure  and  simple,  and  that 
the  legatees  who  receive  payment  of  their  legacies  should  oblige 
themselves,  and  give  security,  if  it  is  thought  necessary,  both  to  the 
executor,  and  to  the  legatee  whose  legacy  is  conditional,  that,  if  the 
condition  shall  come  to  pass,  they  will  restore  what  ought  to  be 
deducted  out  of  their  legacies  towards  the  payment  of  this  condi* 
tional  legacy.* 

IV. 

3720.  A  Legacy  of  a  Service  is  subject  to  the  Falcidian  AxrtKML 
—  The  legacy  of  a  service,  which  the  testator  had  appointed  to  be 
taken  either  out  of  a  house,  or  some  other  tenement,  belonging  to 
the  inheritance  or  to  the  executor,  is  subject  to  the  Falcidian  po^ 
tion.  For  the  service  is  an  inconvenience,  which  lessens  the  value 
of  the  house  or  tenement  that  is  subjected  to  it^  and  which  may  be 
estimated  at  a  certain  price.    Thus,  this  legacy  contributes  as  well 

^  Is  oni  fidcicommissam  solvitur,  sicat  is  cni  Icgotnm  est,  satisdarc  dehtt  qaod  ampfiii 
cepcrit  quam  per  lc{^m  Falcidiam  ei  licucrit,  roddi :  Veluti  com  propter  conditiooem  alk^ 
ram  iideicommUsorum  tcI  legatomm  Icgis  FalcidiflB  caasa  pendebit.  Zi.  31,  />.  flrf  Iff. 
Fidcid. 

Si  propter  ea  qnse  sab  conditione  legata  sunt  pcndet  Icgis  FalddisB  ratio,  pnnenti  dii 
data  non  tota  vindicabiintnr.     L.  53,  cod. 

S(m1  ot  si  If'^Mita  (jna'<hiin  ])nrc,  qua'flam  sub  conditione  rclicta  cfficiant,  iit,  exi-itenw 
conditione,  lex  P'ahidia  locum  Inihcat:  ]>ure  lc;rata  cum  cautionc  redduntur.  Qtm  rd?D 
ma;:is  in  usu  est,  solvi  ijuidcm  pure  l(';:ata,  perinde  ac  si  nulla  alia  sub  conditione  It-piii 
fuis'»«'nt.  Cavt  Ti'  autcm  loLratarios  dcbi:rc  ox  evontu  condiliouis  quod  anipliu^i  arccp-::- 
scnt  ri'dditum  iri.     /..  73,  ^  2,  fW. 

ramionihus  er^^o  melius  res  temperabitur.     L.  45.  §  1,  tod. 

Interdiim  omnimodo  nccessarinm  c^t  solidum  solvi  IcL^atario.  interposita  stij»ulationi\ 
(juanto  aiiij)liu<  iiuam  jtcr  IcLrcni  Falridiam  cepcrit  rcd<li.  Vduti  si  qu:v  a  j)Uj)ilIo  K-jar. 
sint  noil  cxccdiint  modiim  li^ris  Falcidi:c  :  vercmur  autctn  nc  impubcrc  co  mortuo  alia  H- 
jrata  invcniantur,  (|ua;  contributione  facta  cxccdant  dodrantem.  Idem  dicitur,  ot  >i  j.rir.- 
cipali  tcstamcnto  quadam  >n\>  conditione  le;>Mta  sunt,  <iu;e  an  dcbcantur  in<ertum  e^t  ^'. 
ideo  si  ha-res  >inc  Jii-lico  solvere  jturatu^  sit.  jjrospii-iet  sibi  per  banc  siipulationem.  Ll 
§12.  fod.     See  tbc  tbirtecntli  article  of  tbe  first  section. 

It  may  be  remarke<l  on  tbe  second  of  tlio  texts  cited  on  this  article,  that  instead  of  ik'>e 
word"*,  unji  tota,  some  authors  have  thouj^bt  that  we  ought  to  read  tnnuu  tnt.i ;  and  tJiiir 
criticism  or  conjecture  seem*^  to  l>e  jiretty  well  ^'^rounded.     For  it  would  not  bo  \\\>\  ih.i'. 
fur  a  letracy  which  may  perhaps  never  be  dn<',  tlie  Icfrateos  should  sutler  a  «i«-f;i].  atiou  •■■ 
their  IcLMcies.     But  if  this  is  no  error  of  the  transcribers,  and  there  were  njKv  in  li-^ 
ori'Mual  the  word.s  non  to(<i,  it  would  Ik.'  neccs-^arv  to  understand  this  rub-  of  the  ca.«^  i^ 
wliich  tin,'  condition  could  not  admit  of  any  lon;^  delay.     For  if  it  were  but  tur  a  ^ho.i 
time  that  the  event  was  to  be  exj)ected,  the  executor  mi*:ht  retain  the  pn>portionsof  tho<f 
le;:atces  wlio  woubl  not  wait  for  the  event,  obli^inc:  himself  to  pay  them  their  whole  hit*" 
cies  in  case  the  conditional  le^ries  should  have  no  effect. 
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ftB  other  legacies,  according  as  it  may  be  estimated :  and  the  lega- 
tee ought  to  restore  to  the  executor  the  share  of  the  said  estima- 
tion that  shaU  be  necessary  for  making  up  the  Falcidian  portion.* 

V. 

8721.  T%e  Leg^acy  of  the  Payment  beforehand  of  a  Debt  that  is 
Ae  ai  a  certain  Term^  or  on  a  certain  Condition^  is  subject  to  the 
Fkleidian  Portion^  —  If  a  testator  who  owed  a  sum  of  money,  or 
other  thing,  the  payment  or  delivery  of  which  was  to  be  made  only 
some  time  after  death,  or  which  was  due  only  upon  a  condition 
that  was  not  yet  come  to  pass,  had  ordered  by  his  testament  that 
the  said  delivery  or  payment  should  be  made  after  his  death  to  this 
creditor,  without  waiting  for  the  term  fixed  for  the  payment  or  de- 
Irreiy,  or  the  event  of  the  condition ;  it  would  be  a  legacy  subject  to 
the  Falcidian  portion,  according  to  the  estimation  of  the  advantage 
which  would  redound  to  the  legatee  from  this  legacy,  whether  it 
were  on  account  of  the  paying  beforehand  a  debt  that  was  due 
only  at  a  certain  term,  which  would  consist  in  the  interest  of  the 
money  from  the  time  of  the  testator's  death  to  the  time  of  the 
term,  or  because  of  the  assurance  of  the  conditional  debt  which 
might  happen  not  to  be  due  by  the  event ;  and  this  would  amount 
to  the  value  of  the  debt,  if  the  condition  on  which  it  was  due 
should  not  come  to  pass.' 

VI. 

3722.  Tfie  Legacy  of  a  Debt  which  the  Debtor  is  fiot  able  to  pay 
is  not  reckoned  in  the  Computation  of  the  Falcidian  Portion, —  If  the 
creditor  of  an  insolvent  debtor  had  bequeathed  his  debt  to  a  thinl 
person,  this  legacy  would  not  be  comprehended  in  the  number  of 
those  which  are  subject  to  the  Falcidian  portion.  For  as  this 
desperate  debt  would  not  be  reckoned  as  part  of  the  goods,  so  likcv 
wise  this  legacy  would  be  no  diminution  of  them.  But  if  the  tes- 
tator had  bequeathed  this  debt  to  the  debtor  himself,  seeing  this 
debtor  might  afterwards  become  solvent,  one  would  take  the  pnM'an- 
tions  explained  in  the  third  article  touching  conditional  legacies.'^ 

Remarks  on  the  Preceding  Article. 

3723.  We  have  thonc^ht  proper  to  give  to  the  text  cited  the  sense 
that  is  explained  in  the  article.     For  as  it  would   be  unjust  to 

•  L,7,D.adUg.  Falcid,  ^  L.l,\  10,  D.adUg.  Falcid. 

i  JL22^\pm.diiU,D.adleg.  Faleid. 
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reckon  Ihiadfbt,  among  tttw  goOcls  of  Oi«  mhinitaiiop,  so  it  would 
not  t)C  or|uibil)ie  that  tlic  otlii;r  lugati-'oa,  wbo  would  ntnp  no  prwfit 
I  by  itj  should  fiiifl'ur  u  dcfiUcntion  of  ttitiLr  Irgacics  upon  accxxintof 
'  tliTH  li-^THfy,  whioh  would  be  no  diminutioi)  of  tiie  gutnU  with  wliiob 
tilt*  cxi-cutor  would  be  cli!trgi;abl«  for  payment  of  tbeir  legacies; 
and  tlie  cxei.'Utor,  reaping  in  thin  manuer  tlic  aiivivntngu  vf  tbe 
chHluction  from  their  Ivgacira^  should  Itiivr  tnoru  thaii  his  Falcidian 
portion  of  the  ellective  gooda  with  whic-h  he  would  be  chnrficd. 
And  although  it  be  t^uc  timt  this  lognry  would  be  ooefiU  tu  the 
debtor  hiinst'lf,  and  that,  ae  is  meiitiom-d  Jn  ihf  text,  he  would  id- 
epivc  this  effect  of  the  testator's  liberality,  that  he  would  l>e  to- 
qnittcd  of  the  dvbt,  lUid  that  thud  it  would  be  iit  reality  a  1(^bc]i; 
yet  the  Falcidian  portion  i»  not  granted  to  the  executor  in  cowair 
tnttion  of  the  profit  whioh  the  legatees  make  of  thoir  icgades,  bat 
only  because  of  the  diiuinntion  which  the  inherittuiee  sniTcn  b; 
the  legacies. 

VM. 

8724.   Three  tiorls  of  Otses  lo  be-  rrgvlated  for  the  FtUcUim 

Portion.  —  From  all  the  rules  which  have  been  explained  in  tke 

L  preceding  section,  and  in  the  present,  it  follows  that  there  are  two 

I  VAys  of  rogulatiiig  the   Falcidian  portion,  according  Lo  two  soiU 

'  bf  cases   in  which  it  may  have  place.     The  first  is  aim  pie,  and 

eonimon  in  all  the  cases  when;  the  goods  and  the  Icgucies  have 

tiieir  value  fixed.     And  the  second  is  for  the  cases  where  there  aw 

goods  in  expectation,  which  are  uncertain,  or  where  there  are  cod- 

ditional  legacies,  and  where  these  uncertainties  oblige  the  partis 

concerned  to  take  the  precaution  of  having  sureties,  as  has  been 

said  in  the  third  article  of  this  section,  and  \a  the  thirteenth  of  the 

preceding  section.    But  there  is  a  third  sort  of  legacies  of  a  oatHie 

which  requires  a  third  manner  of  regulating  the  Falcidiaa  poctioe; 

which  are  the  legacies  of  alimony,  or  of  a  pension,  or  of  a  DSBfrsot; 

and  this  third  manner  depends  on  the  rule  which  follows.'* 

VIIL 

3735.   The  Falddian  Portion  is  due  out  of  a  Legacy  of  a  Cm- 

fnict,  and  in  what  Manner  it  is  regulated.  ■«-  Seeing  the  legacies  of 

alimony,  of  yearly  pensions,  of  annuities,  of  a  oaufrnct,  and  otben 

of  the  like  nature,  consist  only  in  a  revenue  which  is  to  cease  bj 

*  S«  the  fuUowing  anwlc. 
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the  death  of  the  legatee,  one  cannot  make  a  just  and  precise  esti- 
mation of  the  value  of  these  legacies,  in  the  same  manner  as  one 
may  do  of  others.  But  seeing  it  is  necessary  to  fix  the  value  of 
legacy,  in  order  to  regulate  the  foot  of  the  Falcidian  portion 
regard  to  all  the  legacies,  the  value  of  legacies  of  a  usufruct, 
or  of  a  pension,  or  of  alimony,  may  be  regulated  at  the  price 
which  the  legatee  might  get  for  his  legacy,  according  to  his  age,  if 
he  had  a  mind  to  sell  it  But  this  estimation,  which  may  serve 
to  r^ulate  the  Falcidian  portion  of  all  the  legacies  hath  not  this 
eflfect  with  respect  to  this  legatee,  that  he  ought  to  pay  on  this 
foot,  and  from  the  time  of  the  testator's  death,  the  Falcidian  por- 
tion of  the  price  of  his  legacy.  For  he  might  chance  to  die  the 
first  year,  and  in  that  case,  instead  of  being  a  legatee,  he  might  be- 
ooine  a  debtor  to  the  inheritance.  And  likewise,  on  the  other 
hand,  the  diminution  which  this  legatee  ought  to  bear  of  his  leg- 
acy on  account  of  the  Falcidian  portion  ought  not  to  be  delayed 
and  put  off  to  the  end  of  the  years  that  the  usufruct  or  pension 
may  last :  but  this  Falcidian  portion  ought  to  be  regulated,  and 
taken  yearly  out  of  the  usufruct  or  pension,  in  proportion  to  the 
diminntion  that  is  settled  for  all  the  legacies.  And  if,  for  example, 
the  Falcidian  portion  cuts  off  a  sixth  part  of  all  the  legacies,  in- 
cluding the  legacy  of  the  usufruct  or  pension,  according  to  the  val- 
uations that  shall  have  been  made  of  all  these  legacies,  the  said 
legatee  will  owe  every  year  for  the  Falcidian  portion  a  sixth  part 
of  what  he  enjoys,  unless  they  should  agree  by  mutual  consent  to 
settle  it  on  another  foot.' 

Remarks  on  the  Preceding  Article. 

8726.  Seeing  it  was  not  possible  to  reconcile  all  the  texts  cited, 
and  to  reduce  them  to  a  fixed  sense  that  might  agree  to  them  all, 
we  have  endeavoured  to  form  the  rule  on  what  we  have  been  able 
to  gather  from  the  texts,  by  the  reflections  which  we  have  been 
obligf^l  to  make  on  their  different  dispositions. 

3727.  It  is  said  in  the  first  text,  that,  to  r(*gulate  the  Falcidian 
portion  of  a  legacy  of  a  iisufmrt,  the  ancients  had  be(»n  of  opin- 
ion that  it  was  necessary  to  make  an  estimation  of  the  right  ot" 
the  said  usufruct ;  but  that  this  opinion  of  the  ancients  is  not  a))- 
proved,  bi»cause  one  may  take  the  fourth  part  of  a  legacy  of  a 
nsufmct,  as  well  as  of  other  legacies.     And  afterwards  it  is  there 

'  L.  1,  ♦  9,D.<uli(>i.  Fa!c.;'-d.l.  ^  16-,-/.  47,  #«'/.;  - /.  .W,  «*/.;—/.  68,  ««/. 
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said,  that,  when  the  Faicidian  portion  iB  to  be  regulated  among  all 
the  leg-atees,  we  inu^t  of  necessity  have  recourse  to  this  opinion 
of  the  ancients,  because  that  in  this  case  it  is  neoessary  to  make 
an  estimate  of  all  the  legacies:  and  also  in  the  fourth  of  these 
texts,  which  is  the  lifty-fifth  law  of  the  title  of  the  Falcidiam  Par- 
tioUy  it  is  said,  that,  when  the  Faicidian  portion  is  to  be  regulated 
among  several  legatees,  it  is  necessary  to  estimate  a  legacy  of  a 
usufruct  at  the  price  which  the  legatee  might  get  for  it,  if  he  had 
a  mind  to  sell  it. 

3728.  In  the  second  text^  which  is  the  sixteenth  section  of  the 
first  law,  it  is  said,  that,  if  the  question  be  about  a  legacy  of  a 
yearly  pension,  seeing  this  legacy  contains  several,  that  is,  one 
for  every  year,  and  that  they  are  all  conditional,  every  one  of 
them  depending  on  the  life  of  the  legatee,  it  is  necessary,  for  this 
reason,  to  provide  for  the  Faicidian  portion  by  a  mutual  security  to 
be  given  by  the  executor  and  the  legatee,  that  they  will  do  jnstioe 
to  one  another  according  as  the  Faicidian  portion  shall  afterwards 
take  place ;  to  which  may  be  applied  what  has  been  said  in  the 
third  article  in  relation  to  conditional  legacies. 

3729.  In  the  third  text,  which  is  the  forty-seventh  law,  it  is  said, 
that  for  a  legacy  of  a  yearly  pension  the  Faicidian  portion  takes 
place  on  Ihc  pension  of  each  year,  but  that  one  cannot  judge  of  it 
till  some  time  after ;  that  in  the  mean  time  whilst  the  Faicidian 
])C)rri()ii  doth  not  take  ])l;u^c,  th(»  wliole  pension  must  he  piii»l,  ;in«J 
wlii'n  the  year  shall  coine  in  which  llie  Faicidian  portion  shall  be- 
gin to  take  |)lac(\  it  will  he  necessary  to  diminish  the  pension  ui 
all  tlie  preceding:  years. 

-37'3().   In  rlie  fittli  and  last  text,  which  is  the  sixty-eii(htli  law.it 
is  said,  that  the  Falei(iian  ])ortion  of  a  legacy  of  alimony,  or  of  i 
iisut'rnet,  is  rei^fidated  dillerentlv  according:  to  the  asre  of  the  \ew\- 
tee.     That  if  he  be  no  more  than  twenty  years  old,  one  reckons  a- 
if  he  wonld  live  thirty  years  lono:er.     If  he  be  between  twcntvand 
Iwenty-live  years  of  age,  they  reckon  that  he  may  yet  live  twenty- 
eight  years  more.     Thus,  this  law  nms  over  and  regulates  all  ih* 
other  ages,  and  directs  that  in  computing  tlie  Faicidian  portion  one 
should  sum  up  all  the  years  that  it  is  reasonable  to  presume  a  leg- 
atee may  liave  to  live,  according  to  his  age,  and  that  the  legatee 
j)ay  the  Faicidian  portion  of  this  sum  total.     Thus,  for  example,]'/ 
the  iegat(M^  of  a  usufruct,  or  of  a  yearly  pension  of  a  thonauw 
Jivres  lor  alimony,  is  not  as  yet  twenty  y^(a9o\d,how  much  soever 
he  wants  of  it,  we  mi  '*"* '        "  yet  thirty  yean  to 
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liTB,  which  will  make  thirty  tbonBand  livres ;  and  it  is  of  this  aam 
that  he  will  owe  the  Paloidian  portion.  Qaanlitas  alimentOTum 
tr^tHta  annonm  con^nOetur,  ejusque  quantUtUis  Falcidia  preeatetur. 
Aad  after  having  enumerated  the  computations  of  these  seveial 
ages,  it  is  said  afterwards,  that  it  was  then  the  usage  to  reckon 
ttirfy  yeaiB  of  life,  not  only  for  those  who  were  but  twenty  years 
old  or  under,  but  also  for  those  who  did  not  exceed  thirty  years  of 
age ;  and  that  as  for  those  who  were  upwards  of  thirty,  the  usage 
was  to  reckon  the  number  of  years  which  they  wanted  of  sixty. 
Thus  it  was,  for  example,  twenty-five  years  for  a  legatee  who  was 
tiiirty-five  years  old,  and  ten  for  a  legatee  who  was  fifty  years  old ; 
ao  that  they  never  reckonftd  more  than  thirty  years. 

3731.  It  is  easy  to  judge,  by  the  different  dispositions  of  all  these 
laws,  what  are  the  difficnlties  which  result  from  them,  and  the  in- 
eonveniences  of  these  several  ways  of  regulating  the  Falcidiaa  por- 
tion which  are  there  explained.  But  I  cannot  forbear  remarking 
em  tiua  sixty-«ighth  law,  which  is  generally  looked  upon  to  be  the 
principal  rule  of  this  matter,  that  the  yeara  of  the  age»  are  settled 
there  on  two  different  bottoms,  none  of  which  would  be  taken 
now  for  a  rule  in  estimating  a  usufruct  or  an  annuity,  after  the 
otHD potations  that  have  been  made  upon  observation  of  the  num- 
bv  of  persons  which  die  at  every  age.  For  according  to  these 
eompatations  there  are  but  few  children  that  attain  to  the  age  of 
Ifairfrr  yeafB  ;  few  persons  that  are  past  twenty  years,  who  arrive  at 
fifty.  Thus,  if  a  legatee  of  a  UHufract  were  only  four  or  five 
yaais  old,  one  would  not  estimate  his  usufruct  at  the  rate  as  if  he 
were  to  live  thirty  years ;  and  for  this  age,  and  all  others,  one 
would  rather  follow  the  method  now  used  for  valuing  of  annuities. 
But  even  although  it  were  certain  that  a  legatee  of  a  usufruct 
would  live  thirty  years,  or  even  although  an  annuity  had  been 
J^vcn  Co  one  and  his  succeBsors  for  the  space  of  thirty  years,  this 
nmfroct  or  this  annuity  would  not  be  worth  the  sum  to  which 
IhoM  thirty  yeara  would  amount,  seeing  a  rent  for  perpetuity 
wonkt  not  be  worth  so  much.  Thus,  it  would  be  very  unjust  to 
Mgnlate  the  Falcidian  portion  upon  the  foot  of  such  an  cytitnation, 
.wUeh  woold  make  a  legacy  of  a  osufruct,  or  of  an  annuity  of  a 
kAotwand  livn;!^  a  yi-ur,  to  be  estimated  at  a  higher  rate  for  the 
■Talekliao  portion  than  a  legacy  of  a  rent  for  perpetuity  of  the  like 
i  which  would  not  be  worth  above  twenty  thousand  Iivtcs. 
i  at  what  time  should  this  Falcidian  portion  be  taken  ?  Should 
-  .w..  *:„.i~*^^  death,  or  after  the  death  of  the 


I 


r 
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legHtee?  Theonewould  be  very  »oon,nnd  the  other  very  laie;  bb^ 
OTcTy  one  of  these  ways  would  ho  atirndcd  with  utran^  inoa^ 
vetiienccs.  Should  it  be  evtiry  yenr  thut  a  part  of  the  total  v(  thii 
Palcidiaii  portion  should  be  takeu  I  But  upon  wliiM  foot  onnkl  mroy 
year's  share  be  regulated  ?  Aud  if  tt  were,  for  cxaiuple,  a  t^^7 
of  a  pensioD  of  one  thousand  livrcs  which  was  computed  %o  Im* 
thirty  years,  and  a  sixth  part  wak  to  be  taken  off  from  it  tot  tk: 
Fiiloidian  portion,  which  would  ninouut  to  five  thousand  livT«N 
bow  eould  one  divide  this  sum  eo  as  not  to  take  more  of  it  o«e 
year  than  another,  since  it  could  not  be  known  how  lon^;  tht^  k^ 
atee  bad  to  live,  and  that,  tf  he  should  live  only  fivr  yean,  all  hi* 
OBuIruct  would  be  conKuineil  by  the  Ful(;idiitu  ponjoii  J 

3732.  Wc  may  add  on  the  subject  of  tbisBixtyHjightb  lsw,thBt 
it  i»  taken  out  of  a  book  which  j£rntliu»  Mae«r,  who  i>  the  »utkqr 
of  this  law.  had  eomposed  in  relation  to  the  light  lo  ibo  twewliiDtli 
penny  which  the  eschequcr  claimed  out  of  all  auuce^nioiav  ami 
legacies ;  so  that  it  seems  that  the  computations  which  we  eeo  ia 
this  law  for  the  re3|>eclive  ages  have  been  made  &s  it  were  •  tahf 
for  settling  this  right ;  and  although  raeuiion  W  there  made  of  the 
Falcadian  portion,  as  if  these  coniputatlous  had  been  raad^  to  ng' 
ttlate  it,  yet  an  able  iaterpretet  haa  conjectaretl,  that  in  all  prubB" 
faility  it  was  Tribonian  who  made  that  application  of  it  lo  tba 
JFklddian  portion :  which  would  be  to  suppose  that  he  bad  mada 
BO  manner  of  reflection  ou  the  inhnite  difference  that  was  to  be 
made  between  the  use  of  the  computations  explained  in  tht&  law 
tat  the  several  ages  with  respect  to  this  right  of  the  twentietb 
penny,  and  the  use  of  the  same  computations  with  respect  to  the 
Falcidian  portion.  For  as  to  this  right  of  the  twentieth  penny,  83 
it  was  necessary  to  pay  it  out  of  every  legacy  ouce  for  all,  so  jl 
was  necessary  to  fix  the  value  of  a  legacy  of  a  usufruct.  In  order  to 
know  what  share  of  it  the  exchequer  was  to  have.  And  it  was  for 
this  reason  that  the  said  law  Esed  by  that  regulation  the  manner 
of  estimating  the  value  of  the  twentieth  penny,  although  at  too 
high  a  rate,  for  the  reasons  which  have  been  remarked  on  the  com- 
putations of  the  several  ages.  But  for  regulating  the  Falcidian 
portion  of  a  legacy  of  an  annuity  for  life,  or  of  a  usufruct,  it  would 
not  be  just  to  have  recourse  to  the  manner  of  computation  laid 
down  in  that  law,  and  to  take  the  number  of  years  which  it  gives 
to  the  duration  of  the  usufruct,  or  of  the  annuity,  according  to  the 
age  of  the  legatee,  in  order  to  make  the  legatee  pay  the  Falcidian 
portion  of  that  sum  tolaL     This  computation,  even  although  it 
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weie  made  npon  a  mtich  lower  foot,  would  be  still  unjust  between 
executor  and  a  legatee,  who,  not  being  able  to  ascertain  to 
two  years  of  life,  ought  not  to  be  obliged  to  pay  the  Faloid- 
ian  portion  of  the  value  of  thirty  years,  nay,  not  even  of  ten.  So 
that  the  manner  of  estimating  a  legacy  of  a  usufruct  by  the  age  of 
the  legatee  seems  to  be  of  use  only  between  the  executor  and  all 
the  legatees,  for  regulating  the  common  rate  for  the  Falcidian 
portion  of  all  the  legacies ;  because  it  is  necessary  to  make  an 
estimate  of  them  all  from  the  time  of  the  testator's  death,  and 
there  would  be  too  great  inconveniences  in  deferring  the  regula- 
tion of  the  Falcidian  portion  to  another  time ;  whereas,  without 
doing  wrong  either  to  the  legatee  of  the  usufruct,  or  to  the  other 
legatees,  or  to  the  executor,  they  may  all  of  them  by  this  method 
agree  among  themselves  about  the  value  of  a  legacy  of  a  usufruct, 
according  to  the  age  of  the  legatee,  as  it  were  by  a  kind  of  bargain 
bj  the  great,  which  it  would  be  a  hazard  whether  the  same  should 
prove  advantageous  to  the  executor  or  to  the  legatees.  But  as  to 
the  particular  Falcidian  portion  of  a  legacy  of  a  usufiruct,  it  seems 
an  easy  matter  to  regulate  it  upon  the  same  foot  with  the  other 
legacies.  And  if,  for  example,  the  Falcidian  portion  were  fixed  at 
a  sixth  part  of  all  the  legacies,  including  that  of  the  usufruct,  there 
does  not  seem  to  be  any  injustice  or  inconvenience,  if  the  executor 
should  retain  a  sixth  part  every  year  of  the  usufruct ;  since  this  de- 
fidcation  would  do  the  same  justice  to  this  legatee,  and  to  the  ex- 
ecutor, as  a  like  defalcation  out  of  a  rent  for  perpetuity,  with  this 
only  difference,  which  would  be  very  just,  that  as  to  the  rent  for 
perpetuity,  the  capital  stock  would  likewise  be  diminished  in  as 
much ;  whereas  in  the  usufruct,  or  annuity  for  life,  which  has  no 
capital  as  a  perpetual  fund,  the  diminution  would  be  limited  to 
the  years  of  the  life  of  the  legatee. 


.  SECTION    III. 

OP   THOSE    TO    WHOM  THE   FALCIDIAN   PORTION  MAY  BE   DUE   OR  NOT. 

Art.  I. 
3733.   The  Rcecutor  who  takes  thai  Character  upon  him  purely 
and  simply  hath  no  Ri^ht  to  the  Falcidian  Portion.  —  Seeing  the 
executor  who  takes  that  quality  upon  him  purely  and  simply  ac- 
cepts the  inlieritancc  without  the  benefit  of  an  inventory,  he  can- 
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not  pretend  to  the  Falcidian  portion  :  for  this  quality  cns'agcs  hira 

tu  all  the  charges  without  diHtioctloD,  and  tbnt  even  bcyoiict  the 

fliBectB  of  the  iniieritance.'     And  it  is  ooJy  the  beueticiuj  b«r  « 

■VUtcutor  who,  faaviiig  made  an  inventory  of  the  goodAria  no  fu- 

l'V)er  acoountahle  for  the  legacieii,  and  other  cbargea,  than  m»  titae 

e  good»  iu  the  succession  suihcivnt  to  H«]Uit  ihcm,  hedednctui^ 

I  wt  of  the  legacies  the  fourth  part  of  the  gtiod&  for  ibn  Fulcidiua 

portion. 

n. 

3734.  The  Beneficiary  Heir  or  Exectitor  itho  defrtmiis,  loses  Vu 
Faitiilinn  Portion  of  the  Gixidx  v?hirh  he  ailtmjHetl  to  coiuraL  — 
Although  the  heir  or  executor  have  made  an  inveotocy,  yet  if  it  be 
found  that  he  has  defrauded  the  legatees,  by  withdrawing  or  con- 

I  eealing  some  effects  of  the  iuheritanee,  he  will  be  deprived  of  the 
L  Vedcidian  portion  of  those  eflects  which  he  had  attempted  fFBOda- 
luidy  to  withdraw  or  conc'e.al.''  But  we  muel  not  n^on  in  the 
Bomber  of  heirs  or  exeeuiors  who  have  withdrawn  oc  coiioealed 
the  effects,  him  who  ehotild  pretend  that  a  thin^  which  be  daiim 
as  his  own  ought  not  to  be  eompreheuded  among  the  goodu  of 
the  inboitance,  although  it  should  afterwards  appear  that  Uw 
MOM  thing  was  a  part  o(  the  inheritance:  for  It  was  a  i>reteo- 
son  which  he  might  have  had  without  any  knavish  design,  and 
which,  although  ii  should  appear  to  be  unjust,  yet,  being  inti- 
mated to  ihc  legatees,  would  not  have  the  character  of  a  fraoda- 
leot  diverting  the  effects  of  the  snccesaion.* 

Ill 

3735.  And  also  of  the  Legacy  v>kick  he  attempted  to  svppreit.— 
If  the  executor  has  been  guilty  of  any  fraud  in  endeavoniing  to 
make  the  legacies  or  fiduciary  bequests  to  perish,  aa  if  be  bad  sup- 
pressed a  codicil  which  contained  them,  or  by  any  other  way,  he 
will  be  obliged  to  acquit  those  l^acies  or  fiduciary  bequests  whole 
and  entire,  without  deduction  of  the  Palcidian  portion.' 

■  Se«  Aefowtfa  ankk  of  d>efirsi9ect>oii  of  diii  title,  aod  the  MCODd  article  of  iIm  lint 
fKtion  of  Han  aad  Enatart  in  geoeisl. 

^  L.t.D.JekitrMMkid.;—v.i.M,D.odkf.  FiJciJ.;  —  L4»,D.adwaal.T'*d. 
Sm  ihe  follovii^  article. 

'  L.f.f,i  1.  D  adl/^.  fiic 

*  L.  M.  D.  ad  by.  FiJt. 
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IV. 

3736.  The  Heir  at  Law^  or  Next  of  Kin,  doth  not  lose  the  Faleid- 
km  Pbrtion,  for  offering'  to  renounce  the  Bight  he  has  by  Testament. 
«fa^'If  the  heir  at  law  or  next  of  kin,  being  instituted  executor  by  a 
tcgtament,  should  pretend  to  renounce  his  testamentary  institutioni 
that  he  might  succeed  to  the  deceased  as  dying  intestate,  and  so 
free  himself  from  the  burden  of  the  legacies,  seeing  he  would  not 
be  deprived  of  the  inheritance,  as  has  been  said  in  another  place^ 
and  that  he  would  remain  under  the  obligation  of  acquitting  the 
legacies,  he  would  not  be  deprived  of  the  Falcidian  portion.* 

V. 

3737.  When  several  Executors  are  charged  with  different  Leg" 
acieSj  every  one  retains  his  own  Falcidian  Portion  out  of  the  Leg- 
aetf  he  is  charged  with.  —  If  there  be  several  heirs  or  executors  in- 
stituted in  divers  portions  of  the  inheritance,  and  the  portions 
of  some  of  them  be  charged  with  legacies  from  which  the  others 
are  exempted,  every  one  will  retain  his  own  Falcidian  portion  out 
of  the  legacies  with  which  he  is  charged,  and  must  not  supply  the 
aanie  out  of  the  portions  of  the  inheritance  which  belong  to  the 
other  heirs  or  executors.'  Every  one  likewise  will  deduct  out  of 
his  own  portion  of  the  inheritance  the  debts  and  other  charges 
which  the  testator  shall  have  imposed  upon  it* 

VL 

3738.  Legatees  who  are  charged  vnth  Legacies  have  not  the  Fal' 
cidian  Portion.  —  If  a  legatee  had  his  legacy  burdened  with  some 
disposition  in  favor  of  a  third  person,  such  as  a  sum  of  money,  or 
other  charge  which  should  diminish  his  legacy,  or  quite  exhaust  it, 
he  would  not  for  all  that  have  a  right  to  the  Falcidian  portion ; 
but  he  would  be  bound  either  to  acquit  the  whole  charge,  or  to  re- 
nounce the  legacy.  For  the  Falcidian  portion  is  granted  only  to 
heirs  or  executors,  and  the  legatees  cannot  claim  this  benefit  in 
their  own  righf* 

*  L.  18,  ^  1,  Z>.  fi  quis  om.  caus.  test.  See  the  seTenteenth  article  of  the  fifth  section  of 
T'iKttaments. 

'  A.  77,  r>.  ad  Ifg.  Fair.    See  the  scveDth  and  following  articles  of  the  fourth  section. 

f  L.  8,  n.  ml  lerj.  Falc. 

^  L.  47.  ^  1,  J>.  fui  ley.  Falcid.  See  the  following  article.  The  reasons  for  cstalilifthing 
the  Falcidian  portion,  which  hare  l)een  explained  in  the  preamble  of  this  title,  agree  only 
to  heirs  or  executors. 

51  • 
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vn. 

873(1.  Unlfsx  it  be  that  their  Lc^acifs  mffer  Ihis  Diatiaviwmoi 
Arcmmt  of  Ihf  Krecvtor. —  If  in  the  ease  of  ttie  preceding  »rlielli 
the  executor  bt-ing  overcharged  with  bH  the  legacies,  the  PftldAiii 
portion  wpre  to  take  place  in  them,  the  abatement  which  k  legaM 
w+io  is  bnrdpncd  with  other  legacies  would  sustain  tbeteby  of  bit 
own  legacy,  the  aatne  being  taken  ont  of  his  entirr  legacy,  WfloM 
diiniiii^li  prtiportionably  tliis  pnrticular  legacy  with  wiiich  he  va 
charged  by  the  testator :  for  it  would  be  on  acconiit  of  thfi  vsrtv- 
tor  that  the  said  diminution  had  happened.' 


SECTION    IV. 

or   THE    CAUSES    WHtCU    UAXB    TSE    rALCIDlAN    rORTtOK    TO   CI^E, 
OK    WHICH    DtUINian    IT. 

Art.  L 
3740.  The  Testator  nag  forbid  taking-  Ike  Falddian  Portim.— 
Although  the  Fadcidian  portion  be  a  right  which  by  biw  accnmto 
tbc  execDtor  who  is  willing  to  make  use  of  it,  and  that  a  tcst&Uii 
cannot  hinder  his  dispositionji  from  being  subject  to  the  laws;'  yri 
it  is  nfnprt!n?te:i>  periiiiilod  lo  a  t-.'si^itor  in  oblige  his  rxc^utcir  1" 
acquit  the  legacies  without  deducting  the  Falcidian  portion.  Aai 
if  he  orders  it  so  In  express  terms,  the  Faltndian  portion  will  not 
take  place.  For  this  is  an  exception  made  by  the  law  itself,  and 
the  execator  is  at  liberty  either  to  accept  the  ioheiitance  on  tfati 
condition,  or  to  renounce  it^ 

'  £.3S.f  4,  D.  oif^.  fhle.    8eellwliftl>utkletftlKlbIlc«iiiK«rtioD. 

■  Sec  the  twenlT-cif^th  >rtida  of  tbc  ncanl  aectku  (rfihe  Rtiaof  Ijbc. 

^  Si  debilor,  cnJilore  h^irde  infliinio,  pedssei,  ne  in  imiiooe  iegis  Falcidi*  poanA 
nfditiam  saam  k^iAjii^  TrpoLarvL:  nne  dabto  ntione  doli  mKli  excvpiioiiu  aipni  arfi- 
tnrni  FklridiiE  d«Aincii  TnliintB  !«miBr.     Z.  13,  Z>.  af  tig.  Fide. 

Si  in  wsiuncnKi  ita  taiptnm  f\\:  Herts  mens  Laoo  Titio<i«nii  dmndwiBM nio :  M 
qainto  qnidciii  minns  per  legem  Ftlcidiuu  ca|iete  poteiit,  t*au>  Moplioi  ei  dare  dunio 
e:-i»'  sTDlrnuz  te^taloru  naodam  e$l.    L.  ^,roi. 

Ii  wDoM  Ken  br  tltese  texts  aad  some  odwis,  dial  b?  ^  aneiml  law  Ae  trtfttot 
miirbi  fortitJ  the  Falddian  poniwi,  utd  the  roDmir  seems  xa  be  estaUicbed  br  otiher  bm 
(£.  a;.  D.  ad  Iff-  Fait,) ;  irliKb  ha»  difidol  Itie  iutetpreten.  Bol  dii5  difictdlj  haA  ben 
lemotnl  bj  the  Gra  Dovclof  Joniniaa,  who  has  pcnimd  die  pnbibiiioa  of  tte  Falddiu 
portion  in  [he  nunoer  it  is  cxplaiiKd  id  Lhe  article.     Aw.  1,  c  S,  ia  jMr. 
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II. 

3741r  The  Legacy  of  an  Immovable^  with  a  Prohibition  to  alienate 
ii^ Umoi sutyect  to  the  Falcidian  Portion.  —  If  a  testator  had  de- 
wed- some  immovable  thing,  whether  it  were  to  some  one  of  his 
ows  /family  or  to  some  other  person,  and  had  directed  that  the 
mM  immovable  should  not  be  alienated,  it  being  his  intention  that 
the  same  should  always  remain  with  the  legatee  and  his  succes- 
■0fB;  tiie  executor  of  this  testator  could  not  pretend  to  have  the 
FakadiaD  portion  of  an  immovable  devised  after  this  manner :  iot 
the  prohibition  to  alienate  it  implies  the  will  of  the  testator  that 
the  same  should  remain  without  any  diminution  to  the  legatee 
and  to  his*  successors.^ 

IIL 

3742.  The  Testator  who  is  Debtor  to  his  Executor  may  forbid 
kim  to  reckon  his  own  Debt  for  the  Falcidian  Portion.  —  If,  the  per- 
son who  is  instituted  executor  being  a  creditor  to  the  testator,  it 
were  ordained  by  the  testament  that  the  said  executor  should  not 
reckon  his  own  debt  for  diminishing  the  goods  of  the  inheritance, 
this  disposition  would  hinder  the  diminution  of  the  legacies  which 
the  said  debt  might  have  occasioned  for  the  Falcidian  portion.** 

IV. 

3743.  The  Falcidian  Portion  doth  not  take  Place  in  Military  Tes- 
iOMients.  —  The  disposiitions  of  military  testaments  are  not  subject 
to  the  Falcidian  portion.* 

Remarks  on  the  Preceding  Article. 

3744.  Is  it  a  great  favor  to  him  who,  by  a  military  testament, 
names  an  heir  or  executor,  and  gives  several  legacies,  to  take  away 
the  right  of  the  Falcidian  portion  from  his  heir  or  executor,  who 
might  by  this  means  come  to  have  nothing  at  all,  if  the  inheritance 
should  be  exhausted  with  legacies?  And  will  not  this  privilege 
in  this  case  turn  ag^iinst  the  intention  of  the  testator,  who,  if  he 
had  foreseen  this  event,  would  have  without  doubt  mo<lorated  the 
legacies  in  favor  of  his  testamentary  heir,  whom  he  had  a  greater 
value  for  than  for  the  legatees?     Or  shall  this  rule  be  reduced  to 

«  Abo.  119,  c.u/f. 

^  See  the  first  «if  the  texts  quoted  on  the  first  article. 

•  In  testaiiunto  inilitis  jus  Iciris  Falcuiiie  ccssat.  L.  7,  Cad  leg.Falcidhm;  —  /.  12,  C 
</#  t^.  mil. :  — /.  92  *r  /    17.  /  .///    /*  ^W. 
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the  case  where  the  disposition  of  the  solijin-  or  offiocr  of  war  wonM 
auioujit  only  to  a  oodidl,  which  would  inspect  only  the  beir  at  law 
or  next  of  kin,  in  fnvor  of  whoiit  he  hud  made  no  tnanruT  of  St- 
positiuii  ?  Wa  have,  liowever,  aet  down  this  rul«  wttliotil  any  ^ 
tinctioa,  the  laws  relating  to  it  bciii|a^  prcciae.  Bat  it  MwniB  till, 
if  the  case  should  happen  that  tho-e  werp  nothing  at  bU  t<^or 
bat  a  small  matter,  tor  the  heir,  whether  he  eiiHrce«d  a.H  heir  >t  Itir 
or  by  testament,  it  would  be  pquilsbic  to  mitiRnte  the  lignr  of  1l 
law,  eeeiiig  it  was  not  the  intention  of  the  teulator  tii  strip  | 
aU  the  goods. 


1 


3745.  Tftc  Devisee  of  a  Lawl  or  Tenrmertt  chargrd  witkM 
tipn  to  be  taken  out  of  the  Frmi*  of  the  satit  Land  trr  Tei 
doth  not  retain  Ike  Palcidian  Portion,  althov^  he  ktmsfff  i 
—  If  a  legatee  were  charged  with  a  yearly  pension  for  alimony  tu 
ftome  person,  and  his  legacy  were  diminished  by  the  Falcidiao 
portion,  but  only  »o  far  as  that  there  winild  remain  still  eirongh  f« 
the  eaid  alimony,  this  legatee  would  iipverthelees  bear  the  vai 
charge  entire,  without,  any  dedoc-tion.  For  it  would  be  preanmpJ 
of  sDch  a  disposition,  that  it  Wiis  the  testator's  pleasure  that  a  If 
acy  of  this  nature  should  not  sntfer  any  abatement,  and  that  tlK 
legatee  should  content  himself  with  what  might  remain  clear  aflit 
the  s:TiiLl  clvirt;!.'  \viTf  acqiiiltcd,  unless  it  should  appfnr  that  this 
was  not  the  intention  of  the  testator ;  aa  if,  for  example,  the  legMf 
charged  with  the  said  alimony  were  of  tiie  same  nature,  and  M 
favorable,  as  the  other.' 

Bebiarks  on  the  Preceding  Article. 

3746.  It  ia  to  be  observed  on  this  article,  that  it  is  an  exceptin 
to  the  rule  explained  in  the  seventh  article  of  the  preceding  sefr 
tion :  so  that  it  is  an  exception  from  another  exception.  For  tlw 
rule  explained  in  that  seventh  article  declares  that  the  legstea 
may  retain  the  Falcidian  portion  when  they  themselves  bear  i^ 
which  makes  an  exception  to  the  general  mle  explained  in  lie 
fixth  article  of  the  same  preceding  section,  which  says  that  flie 
legatees  cannot  retain  the  Falcidian  portion  out  of  their  legacm^ 
because  it  was  established  only  for  the  benefit  of  heirs  or  execu- 
tors.    Thus,  the  role  explained  in  this  present  article  is  foanded 

'£.  21,(  1,D.  Aflw..  %.;  — I.  as,  (  l.orf.;  — L7?,f  1,D.  *fcy.  t- 
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on  two  principles  wbiefa  it  joins  together;  one  wheieof  is  general, 
that  legatees  have  no  right  to  the  Faiddian  portion ;  and  the  other 
psrCiciilar,  in  favor  of  a  legacy  of  alimony  specially  assigned  on 
the  fiuid  of  a  l^iaoy,  v^rhich  the  testator  had  given  to  the  legatee 
only  upon  this  condition.  For  although  legacies  of  alimony  be 
sabject  to  the  Falcidian  portion  when  it  is  the  executor  that  is 
Dbarged  with  them,  as  has  been  said  in  the  second  article  of  the 
»iid  section ;  yet  the  laws  distinguish  ihe  condition  of  the  leg- 
firom  that  of  the  executor,  and  favor  the  executor  more  than 
the  legatee,  as  has  been  said  in  the  sixth  article  of  the  seventh 
section  of  testaments.  Thus,  they  retrench  the  legacies  of  alimony 
wrhen  they  diminish  the  portion  of  the  inheritance  which  ought  to 
remain  with  the  heir  or  executor,  and  they  do  not  retrench  a  leg- 
Msgr  of  that  kind  when  it  is  only  a  legatee  that  is  charged  with  it, 
ellhoiigfa  his  legacy  be  thereby  diminished  or  reduced  to  nothing. 

VL 

8747.  What  aygmenU  the  inheritance  dimimshes  the  Falcidiam 
Parium,  —  The  diminution  of  legacies  on  account  of  the  Falcidian 
portion  may  cease  altogether,  or  be  lessened,  if  it  happens  that  the 
ezecatcHT  reaps  the  benefit  of  some  disposition  of  the  testator's, 
which  accrues  to  him  as  heir  or  executor ;  for  he  may  reap  advan- 
tage by  other  dispositions  which  would  not  have  the  same  effect : 
and  this  depends  on  the  rules  which  follow^ 

VIL 

3748.  Whatever  comes  to  the  Executor  in  thai  Quality  diminishet 
ike  Falcidian  Portion.  —  If  a  testator,  having  instituted  two  heirs 
or  executors,  substitutes  them  mutually  to  one  another  in  that 
manner  which  shall  be  treated  of  in  its  place,^  ordaining  that,  if 
one  of  them  either  will  not  or  cannot  take  part  in  the  succession, 
the  other  may  have  it  entire ;  and  one  of  the  said  executors 
having  his  share  of  the  inheritance  charged  with  legacies  subject 
to  diminution  on  account  of  the  Falcidian  portion,  the  case  of  the 
substitution  should  come  to  pass,  so  as  that  the  said  heir  or  exec- 
utor should  reap  the  benefit  of  the  other's  portion  coming  to  him 
hy  virtue  of  the  said  substitution ;  this  profit  would  diminish  the 
Falcidian  portion  which  he  might  have  retained  out  of  the  legacies 
with  which  his  share  of  the  inheritance  was  burdened.     For  this 

t  See  the  fbllowing  article.  ^  Seo  the  tint  title  of  the  fifth  book. 
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other  poitioQ  of  the  inheritance  would  be  good^  tbat  came  to  bi(il 
in  the  quality  of  Uvir  ur  executor:  and  ou«  might  cousidCT  him  u 
being  a  pure  and  Bimple  hcii  or  executor  for  his  own  portion,  and 
a  cotiditionat  heir  or  ejcecutor  for  that  portiou  which  the  ca»c  of, 
tlie  substitution  was  to  procure  him.' 

VIIL  ,     '   '"  '  I 

3749.  The  Fund  of  the  Legatees  tehoge  Lcffodea  are  arj|ifHra|  | 
them  on  a  Porlion  of  the  Inheritance  that  accrues  to  tht  ot&fr  JJeir    j 
or  EzticiUor,  is  not  aug-mcntrd  by  the  Portion  of  the  other  Heir  «    I 
Executor.  —  If  in  the  case  of  the  preceding  artjfje  onv  of  ibc  oor  1 
heirs   or  coexecutors  snbstitnted  to   one  another   does  not  soo-^ 
ceed,  as  if  he  died  before  the  testator,  or  was  incapable  of  mio* 
ce-eding,  or  renounced  the  iniieritiuioe,  and  his  portion  of  the  in-' 
beritance  being  overcharged  with  legacies,  tbat  of  tlit;  otbci  h«^ 
or  executor  who  should  remain  alo^e  were  not  burdened  at  all   \ 
with  any  legacieB  ;  thits  heir  or  executor  who  nnnain:<  alone  would^ 
contribute  nothing  out  of  hia  portion  of  the  inheritance  to  the1eg>' 
ntees  who  have  their  aseigiiinents  on  the  por^oii  of  the  other  hfvi 
or  executor.    For  with  regard  to  them,  it  would  be  the  aame  thins 
as  if  the  heir  or  executor  whose  portion  is  charged  with  tbeir  \t^ 
acies  had  succeeded ;  in  which  case  these  legatees  would  tie  nodi, 
ing  the  better  for  what  the  other  heir  or  executor  should  have  dear 
of  his  own  portion ;  and  this  event  would  not  make  their  condition 
the  better.     For  the  testator  had  limited  their  right  t«  that  portion 
of  the  inheritance  which  was  to  go  to  the  heir  or  executor  wBo 
was  charged  with  their  legacies,  without  burdening  the  other  heir 
or  executor  with  their  legacies.' 

IX. 

3750.  TTte  same  in  the  Case  of  a  PupUlary  SubsHtuiion.  —  If  in 
the  case  of  a  pupillary  substitution,  which  shall  be  treated  of  nndft 
the  second  title  of  the  fifth  book,  a  testator  had  instituted  his  son 
under  fourteen  years  of  age  for  one  portion,  and  another  heir  m 
executor  for  the  rest  of  the  inheritance,  substituting  him  to  his  win 
who  was  under  the  age  of  fourteen  by  tbat  subistitution  whicli  i» 
called  pupillary,  and  the  testator  had  charged  both  the  heirs  or 
executors  with  legacies,  in  such  a  manner  as  that  the  Falciiliau 

'  L.l,^  13,  D.  ad  leg.  Fak.i  —  na.md.    See  the  Utter  put  of  tUa  text  in  tbe  folli"- 

'  See  the  Mcond  of  the  texU  died  on  the  prercding  nrticle. 
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portion  ought  to  take  place  either  only  in  the  legacies  assigned 
upon  one  portion  of  the  inheritance,  or  in  the  legacies  both  of  the 
one  and  the  other ;  the  son  in  this  case  happening  to  die  before 
hia  father,  and  the  person  snbstitated  having  in  that  case  in  his 
own  right  the  two  portions  confounded  together  in  one  only  in- 
heritance,  in  the  same  manner  as  if  he  had  been  instituted  sole 
universal  heir  or  executor,  all  the  legatees  would  have  the  advan- 
tage thereof,  for  the  reason  explained  in  the  seventh  article.™  But 
if,  the  son  having  succeeded  to  his  father,  and  dying  before  he  ar- 
rived at  the  age  of  fourteen  years,  the  person  substituted  to  him 
did  after  his  death  enter  to  the  succession,  the  legatees  who  had 
their  assignments  on  the  son,  and  whose  legacies  might  be  sub- 
ject to  the  Palcidian  portion,  would  not  reap  any  profit  from  the 
portion  of  the  inheritance  which  the  substituted  person  had  in  his 
own  right  For,  as  has  been  said  in  the  eighth  article,  their  leg- 
acies were  assigned  only  on  the  portion  of  the  inheritance  which 
the  testator  had  appropriated  for  the  payment  of  them,  and  not  on 
tbe  portion  which  was  left  originally  to  the  substituted  heir  or  ex- 
ecotor  in  his  own  right°^  But  if,  in  the  case  of  the  same  testa- 
ment, the  portion  of  the  heir  or  executor  who  was  substituted  to 
the  son  under  fourteen  years  of  age  being  overburdened  with  leg- 
acies, so  as  that  the  Falcidian  portion  ought  to  take  place  in  it, 
the  said  heir  or  executor  happened  to  succeed  the  son  who  died 
under  the  age  of  fourteen,  his  Falcidian  portion  would  be  dimin- 
ished ;  and  the  legatees  who  had  their  assignments  on  him  would 
leap  the  benefit  of  that  which  should  come  to  him  by  virtue  of  the 
substitution :  for  it  would  be  in  the  quality  of  heir  or  executor 
that  he  would  succeed  to  if^ 

X. 

3751.  A  Rule  that  results  from  the  Four  Preceding  Articles.  —  It 
follows  from  the  rules  explained  in  the  four  preceding  articles,  that, 
if  legacies  assigned  on  the  share  of  the  inheritance  left  to  one  of 
two  testamentary  heirs  be  subject  to  the  Falcidian  portion,  it  is 
not  diminished  by  the  change  which  makes  that  share  of  the  in- 
heritance to  pass  to  the  other  heir :  for  he  acquires  it  such  as  it  is, 
and  with  its  charges,  and  it  doth  not  augment  the  charges  of  his 
own  share.  But  if  the  testamentary  heir  whose  share  is  charged 
with  legacies  acquires  another  share  of  the  inheritance   by  the 

■  A.  87,  ^  4,  D.adUg.  Fak,  ■  Z).  /.  ^  5. 
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elTect  of  a  right  of  accretion,  or  of  a  eubslitntioa,  tbc  lir^trt-*  wtto 
b»ve  their  assignmenta  on  his  ehure  of  the  inhrriUinct?  wiU  Mp 
tlie  benefit  of  what  shall  come  to  tiiin  of  the  nliaro  of  the  otkn 
heir.  For  whereas,  in  the  first  case,  the  legatees  whose  Ivguaaoe 
Bubject  io  the  FaJcidian  defalcation  cuiiuot  »ay  to  the  beir  ■rto 
acquires  the  fboK  wluch  is  charged  with  tbeir  It^waes,  that  be 
profits  to  their  prejudice,  BeeiQg  tholr  condition  rcmaius  tbc  nme 
as  if  there  had  been  no  chnngc!,  ajid  such  as  it  wua  regutated  kj 
tbv  testator ;  in  the  oecoiid  case,  the  heir  who  rasps  tbc  benefit  of 
the  t>hare  of  the  other  caonot  say  to  the  legatees  wlio  bad  tlitir 
aitiiigniiients  on  liis  portion  of  the  inheritance,  tjiat  tbcir  Icgaou 
were  limited  to  his  portion :  for  seeing  they  have  their  a^si^iaeDl 
on  him,  they  reap  the  benefit  of  whatsoever  part  of  tho  inberitanoe 
comes  to  bim,  aa  haa  beea  said  in  the  seventh  artick^" 

XL  ! 

3753.  What  is  bequeathed  to  one  of  tkc  Exeaiiort,  to  be  take*  orf 
^  the  Share  of  the  Inheritance  thai  is  left  to  the  other,  doe*  mt 
diminish  the  Falcidiatt  Portion.  —  If  one  of  the  coheirs  or  coexetn- 
torn  has  his  share  of  the  inheritance  cbnrged  with  a  legacy  to  tbc 
other,  and  the  said  executor,  wiio  is  also  a  legatee,  be  on  his 
part  charged  with  legacies  to  be  paid  out  of  his  share  of  the  ia- 
heritanoe,  so  that  the  FaJcidian  portion  ought  to  take  place  in  ihon, 
the  It.'iMi'V  whicli  lie  r.'i.'eivcs  out  of  the  share  of  the  other  e\«ii- 
tor  will  not  diminiBh  the  Falcidian  portion  that  is  due  firom  tbaie 
legacies  which  he  is  charged  with.  For  h  ia  not  as  execntar  tet 
he  receives  this  legacy ;  and  we  do  not  reckon  among  the  gMdi 
which  are  liable  to  satisfy  the  legacies,  any  other  besides  thoK 
that  come  to  the  executor  in  that  quality,  and  by  virtue  of  hi«  T%fct 
to  the  inheritance,  and  not  those  which  may  accrue  to  him  by  anf 
other  title.  Thus,  this  legacy  coming  to  him  in  the  same  maBBR 
that  it  would  to  another  legatee,  he  does  not  reckon  it  as  pert  of 
the  Faiddian  portion  that  is  due  to  him.^ 

XIL 

3753.  Faicidian  Portion  between  Coexecvtors  mho  are  Legateet. 
—  If,  in  the  ease  of  the  preceding  article,  an  executor  being  charged 
with  a  legacy  to  his  coexecutor,  the  Falcidian  portion  ongfat  to 

"  TbiB  is  a,  conaeqnenM  of  the  preceding  orticlei. 
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like  place;  this  kgaey  would  be  snfaject  to  it  as  well  as  all  the 
otiMr  legacies ;  for  it  would  diminish  in  the  same  manner  the 
iMnrth  part  of  the  goods.  But  if  both  one  and  the  other  exeou- 
bor  weie  charged  with  reciprocal  legacies,  and  they  were  in  the 
eaae  that  the  Falcidian  portion  ought  to  take  place,  whether  on 
khepait  of  one  of  them  only,  or  on  the  part  of  both ;  that  which 
one  ef  the  said  execntors  would  have  to  receive  o(  the  legacy 
which  the  other  was  to  pay  him  would  be  compensated  with  the 
FUcidian  portion  due  out  of  the  legacy  which  he  owed  him  recip- 
EooaUy.  And  seeing  this  compensation  would  make  up  a  part  of 
the  Rdddian  portion  of  the  total  of  the  legacies,  he  would  retain 
Dnt  of  the  legacies  due  to  the  other  legatees  only  what  should  be 
vmatiiig  to  make  up  the  Falcidian  portion  of  all  the  legacies  in 
general,  deduction  being  made  of  so  much  of  it  as  would  be  satis- 
fied by  the  said  compensation.^ 

XIIL 

3754.  An  Executor  instituted  for  several  Shares  of  the  Inherit 
fmce  aught  to  confound  them  together j  in  order  to  make  up  the  Fed' 
Mian  Portion  of  the  Legacies  thai  are  assigned  on  all  the  Shares. 
—  H  follows  also  from  the  same  rules,  that  if  an  executor  were  in- 
ititiited  for  two  difierent  shares  of  the  inheritance,  as  for  a  fourth 
[Nttt  by  way  of  preference  over  and  above  his  equal  share  with  his 
Doezecutor,  and  for  a  moiety  of  the  other  three  fourths,  and  that 
Bach  of  these  shares,  or  only  one  of  them,  should  chance  to  be  so 
overcharged  with  legacies,  that  there  would  be  room  for  the  Falcid- 
ian portion  to  take  place  therein ;  it  would  be  necessary  to  con- 
band  the  shares  together,  and  the  total  would  be  subject  to  all  the 
legacies  that  are  to  be  paid  out  of  both  shares.  For  it  would  be 
in  quality  of  executor  that  he  would  reap  the  profit  both  of  the 
Nie  and  the  other.' 

XIV. 

3755.  If  the  Legatee  of  a  Conditional  Legacy  succeeds  to  the 
Executor,  if  the  Legacy  takes  Effect^  it  unit  not  diminish  the  Falciil- 
lam  Portion  of  the  Legacies  left  by  the  said  Executor. —  If  an  ex- 
M!ntor  who  is  charged  with  a  conditional  legacy  had  instituted 
iie  legatee  for  his  executor,  and  the  condition  ou  which  the  said 
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legacy  depended  did  aft^rwarda  come  to  pass ;  since  tho  benft 
which  this  legatee  would  have  by  the  suid  legacy  w^ould  feeoil^ 
to  him  by  the  title  of  legatee,  and  not  by  that  of  successor  to  tiM 
execator  who  was  chai^wi  with  the  legacy,  what  he  gi-W  byil 
would  not  augment  the  fund  for  payment  of  the  legacies  -v^ 
which  he  had  betn  charged  by  the  executor  to  whom  he  sucoeed^ 
and  would  not  diminish  the  Folcidi&n  portion,  if  it  took  ptaco.' 

XV. 

3756.  The  Chaise  imposed  on  one  of  the  ExeaUort  conrent  km 
alone  for  the  Falcidian  Portion.  —  If  a  testator  had  charged  oM 
of  his  executors  to  acquit  out  of  his  share  of  the  inheritance  i 
drbt  owing  by  the  deceased,  the  diminution  of  the  jgooda  wkich 
the  payment  of  the  said  debt  would  occasion  would,  in  the  coiih 
putatioii  of  the  Falcidian  portion,  regard  only  that  share  of  ikt 
inheritance  which  belongs  to  that  executor  who  ia  charged  will 
the  payment  of  the  debt,'  and  would  augment  hia  FalcidJan  fx^^ 
tion  in  proportion.  1 

XVI.  * 

3757.  The  Lcg^acy  of  which  the  Deliver}/  or  Papment  is  defemi^ 
M  of  less  Estimaiion  for  the  Falcidian  Portion.  —  If  tliere  wow  i^ 
devise  of  some  land  or  tenement  which  ■was  not  f<i  be  delii 
to  the  devisee  till  after  a  certain  tiiiie,  the  prriBts  thereof  in  tbt 
mean  while  accruing  to  the  execntor ;  or  a  legacy  of  a  snm  d 
money,  which  was  not  to  be  paid  till  after  some  time ;  it  would  be 
necessary  to  deduct  out  of  the  estimation  of  the  said  legacies  (or 
the  Falcidian  portion  so  much  as  the  delay  of  the  delivery  or  p*^ 
ment  would  take  off  from  what  the  legacies  would  have  btea 
worth,  had  they  been  immediately  due  at  the  time  that  the  saoMfr 
sion  fell ;  at  which  time  an  estimate  ought  to  be  made  of  tbe 
goods  of  the  succession,  and  of  the  legacies." 

XVII. 

3758.  The  ExeaUor  who  has  paid,  or  promised  to  pat/,  tie  vhoU 
Legacy,  has  no  Claim  to  the  FalcuUan  Portion,  —  The  execat« 
who,  without  retaining  the  Falcidian  portion,  had  voluntarily 
obliged  himself  to  acquit  a  legacy  entirely,  without  any  abatement, 

■  L.  *,  D.  ad  Ug.  Fak.  '  L.  8,  D.  ad  leg.  FaU. 

'  L.AiiD.adUg.  Faic.;  —  l.  73,  t  *,rad.  See  the  fourth  ailicle  of  Um  HGDiid  MClMB 
of  the  Tnidtiamc  Portim.    See  (he  lizth  article  at  die  tecond  MCtfon. 
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Off  had  actaally  paid  it,  could  not  afterwardfl  pretend  to  dednct  the 
Faicidian  portion ;  for  he  would  have  renounced  his  pretensions 
to  it  by  paying  in  this  manner,  or  by  engaging  to  pay  the  whole 
legacy.  And  it  would  be  presumed  that  he  had  done  so  with  no 
other  view  but  to  satisfy  fully  and  amply  the  dispositions  of  his 
benefactor :  which  presumption  would  be  sufficient  to  make  the 
payment  or  delivery  of  the  thing  bequeathed  to  subsist'^ 

XVIIL 

3759.  Unless  he  paidy  or  had  promised  to  pay,  by  an  Error  m  Fact^ 
mmd  not  in  Law.  —  K  it  was  through  some  error  in  fact  that  the 
executor  had  acquitted  an  entire  legacy  without  deduction  of  the 
Faicidian  portion ;  as  if  he  had  paid  it  before  he  knew  of  a  codi- 
cil containing  other  legacies  which  gave  occasion  to  a  defalcation ; 
he  might  recover  what  he  had  paid  more  than  he  ought  But  if  it 
was  through  an  error  in  law  that  he  had  paid  too  much,  as  if  he 
had  acquitted  a  legacy  which  he  thought  was  not  subject  to  the 
Faicidian  portion ;  or  was  ignorant  that  he  had  a  right  to  retain 
it ;  he  could  not  afterwards  pretend  to  make  any  defalcation.^ 

XIX. 

3760.  The  Faicidian  Portion  is  not  lost  by  the  bare  Effect  of 
TOwr.— The  executor  is  not  deprived  of  the  Faicidian  portion  by 
the  effect  of  time,  whilst  things  are  still  entire,  that  is  to  say,  that 
he  has  done  nothing  by  which  he  is  deprived  of  it ;  as  he  would  be 
if  he  had  voluntarily  acquitted,  or  obliged  himself  to  acquit,  the 
legacy.  But  whilst  he  remains  debtor  of  the  legacy,  he  preserves 
his  right  of  retaining  the  Faicidian  portion  ;  or  if,  having  acquit- 
ted the  legacy,  he  had  compounded  and  taken  security  for  pre- 
serving the  Faicidian  portion,  he  could  not  lose  it  but  by  the  time 
of  prescription  which  would  set  aside  a  debt  of  another  nature." 

XX. 

3761.  The  Faf vidian  Portion  of  several  Legacies  due  to  one  and 
the  same  Le*ra(ee  may  be  retained  oitt  of  that  irhirh  is  last  paid  — 
If  an  executor  who  is  churged  with  divers  legacies  to  one  and  the 

*  A.  I,  C.  tut  hij.  Fnlr. ;  —  I.  ult.  inf.  C.  tod.  Scc  tho  second  article  of  the  second  sec- 
tion <»f  the  TnlMlliauir  Portion. 

7  A.  9,  (\  ml  hij.  FtiJr.  See  the  second  article  of  tlie  sccoiul  section  of  tlic  TixUilianic 
portion.    See  the  Arst  section  of  the  Victs  of  Cui\n<iHU. 

«  L.  58,  IJ.  Oil  Irff.  Fair. 
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Bame  legatee  had  aoqoitted  some  of  thirm  without  retaining  tin 
Falcidian  portion  out  of  them,  he  might  retain  it  for  all  the  kg- 
acies  out  of  those  which  he  bad  not  as  yet  paid :  and  it  would  be 
the  same  thing,  with  much  more  reason,  if,  in  the  case  of  a  Icguf 
of  a  sum  of  money,  or  other  tiling,  )ic  had  paid  one  part  of  it  wilt 
oat  deducting  the  Faleidian  portion  tri'  that  part  which  be  hii 
paid :  for  iu  all  thef«  ca»e?  it  would  be  presumed,  that,  haviog  is 
bis  hands  stock  enough  for  the  total  sum  of  the  Faleidian  partjop, 
he  had  reserved  the  deduction  of  it  to  be  made  out  of  ^lat  »  ■ 
maiQixI  to  bu  acquitted,  either  of  one  sole  legacy,  or  of  toaay.  8> 
that  thia  remainder  would  be  anewciabW  to  him  for  it,  unlcM  tb 
payments  which  he  had  made  should  imply  some  cngagvnicDt  Uitl 
ooght  to  deprive  him  of  the  Fnlddian  portioa.* 

XXL  ' 

3762.  The  Etfcutor  who,  mtder  Pretai  of  Ike  Falddiam  Arrfwh 
iletai/s  la  ac^iH  tkt  Lrgacits,  triil  be  HMe  for  JaUrrjU,  if  tke  JV 
eidiam  Portion  u  fat  due.  —  The  executor  who,  oodu  pntot  tf 
the  Falcidiiui  portion  wliicli  he  bud  no  right  to  pretend  la,  bail  ill" 
(V-rrcd  to  acquit  lite  legacies,  would  be  oliiliged  lo  pay  intcrcat  ff' 
the  time  of  this  delay,  which  would  hare  no  other  cause  than  Ut, 
own  liiiayi«b  dealing.* 


jiat.    SeaBoak.S.'ndel.SMtMnl. 


BOOK  V. 

OP  SUBSTITTJTIONS   AND  FIDUCIARY  BEQUESTS. 


3763.  The  word  subsiiiutumj  in  general,  hath  two  significations, 
which  it  is  necessary  to  distinguish.  The  one  comprehends  the  dis« 
positions  of  testators,  who,  having  instituted  an  executor,  and  fear- 
ifig  lest  he  should  be  either  incapable  of  the  office,  or  not  willing  to 
•eoept  it,  name  another  person  to  be  their  executor  in  default  of 
the  former.  The  other  comprehends  the  dispositions  of  testators 
who  have  a  mind  that  their  goods  should  pass  from  one  succes- 
ior  to  another,  so  as  that  he  who  is  called  in  the  first  place,  having 
soooeeded  to  the  estate,  may  transmit  it  after  his  death  to  the 
second ;  and  if  there  be  several  called  to  the  succession,  that  the 
estate  may  pass  from  the  one  to  the  other  successively  and 
gradually. 

3764.  The  first  of  these  two  sorts  of  substitutions  is  that  which 
18  called  vulg'ory  from  the  name  which  it  had  in  the  Roman  law, 
because  the  use  of  it  was  frequent,  in  order  to  prevent  the  cases 
where  it  might  happen  that  the  executor  instituted  in  the  first 
place  might  not  succeed ;  as  if  he  should  chance  to  die  before  the 
testator ;  if  he  should  renounce  the  inheritance ;  if  he  was  incapa- 
ble of  succeeding ;  if  he  rendered  himself  unworthy  of  it.  And  be- 
cause in  these  last  two  cases,  and  in  many  others,  the  exchequer 
seized  upon  what  the  executor  or  legatee  were  incapable  of  acquir- 
ing, the  fear  of  this  event  obliged  the  testators  to  make  vulgar  sub- 
stitutions.* And  even  the  fear  of  the  executor's  renouncing  the 
inheritance  might  likewise  induce  many  testators  to  make  use  of 
this  kind  of  substitution :  for  before  that  Justinian  had  established 
the  benefit  of  an  inventory,  the  executor  having  no  medium  be- 
tween accepting  the  inheritance  purely  and  simply,  and  rcnoun- 

*  L.  un.  in  pr.  C  de  cad.  toll. ;  —  v.  Ulp.  tit.  17 ;  — /.  1,  D.  dejur.jue, 
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bihk  it,  the  iliiFioiilly  of  knowing  exactly  tbe  stale  of  The  gouli, 
IVi'bioh  made  it  necessary  to  give  to  the  executors  whttlc  ytw«ta 
delil^ratc  in,  and  which  wae  attended  with  the  iiioonvoDienoo 
that  have  been  remarked  la  the  preamble  of  the  tiiird  tltie  of  Ihc 
firet  book,  might  oblige  maiiy  executors  to  rcnounoe  the  exuxiP 

idons. 
3765.  The  other  kiiid  of  substitution,  which  makes  tb«  goods 
to  pass  from  one  successor  to  another,  is  that  which  was  profwiljr 
oftjlcd  fideicommiisum  in  the  Roman  taw,  a  tiduciarj'  bequest,  b^ 
j;su5e  the  use  of  it  was  frequent  by  dispositions  in  tcnns  of  <ttif 
.treaty,  by  which  the  testator  rGi)iieste<l  bin  executor  to  iv^an 
citlivr  the  whole  inheritance,  or  some  particnlar  ihing,  lo  llie  pto- 
»ou  whom  he  named,  leaving  it  wlioUy  to  the  con&cuenoe  of  his 
{cxocutor  whether  he  would  fulfil  his  will  or  not.  Thu^  fidumrr 
Iteqiicata  did  at  6rst  depend  on  the  integrity  of  tbe  exeeulore;' 
jfS^l  afterwards  they  had  the  same  force  and  efiicacy  as  Ihti  ollief 
dispositions  of  the  testator's ;"  aud  the  use  of  them  was  very  fi»- 
^ent,  as  well  as  that  of  vulgar  Mibstitutions.  But  the  word  tvb- 
jiitution,  in  the  Romau  law,  is  more  particularly  applied  to  vatj|!>i 
'  jubstitutians ;  and  the  fiduciary  substitutions  are  hardly  known 
ittcre,  except  tmder  tbe  name  of  /deicommissumf  or  fiduciary  bi>- 
ADLCSt ;  for  one  could  not  substitute  in  this  manner  so  aa  to  nuke 
pte  estate  to  pass  from  one  successor  to  another,  unless  by  cxfnt- 
sioiis  cont-eivt^d  in  terms  of  eiitrcaly,  or  others  o(  thr  likf  nulure, 
of  which  mention  has  been  made  in  tjie  fourth  section  of  SVKo- 
meiUs,  and  not  in  terms  direct  and  imperative,'  of  which  we  ban 
also  spoken  in  the  same  place,  and  which  it  is  not  necesswy  to 
repeat  here.  It  anfficeth  to  remark  on  this  subject,  that  by  tbe 
Roman  law  it  was  only  fathers  that  could  substitute  in  tiiis  iduk 
ner  in  direct  terms  to  their  children,  who  were  under  the  tge 
required  by  law  for  the  making  of  a  testament,  and  were  noder 
their  father's  authority;  which  was  done  by  that  snbstitatxw 
which  is  called  pupillary,  of  which  we  shall  have  occasion  to  speak 
hereafter :  and  soldiers,  who  could  moreover  substitute  in  the  same 
manner  to  their  children  who  were  of  age  sofficieut  to  make  a 
will,*  as  also  to  other  executors  besides  their  children.'  And  these 
substitutions  bad  in  these  cases  the  effect  of  fiduciary  bequests. 

^  t  )■  /*X.  Afidriam  lUrvL  '  D.  i  I,  hut.  dtjidaaim.  lartd. 

*  I..-.  n.Jrralit.ttjmp^mlM.;—S^.Iiul.Ajmpill.iiiM. 
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But  by  our  usage,  it  is  indifferent  whether  the  testator  expresses 
himself  in  direct  imperative  terms,  or  in  terms  of  entreaty ;  and 
in  what  manner  soever  a  substitution  is  conceived  which  makes 
the  estate  to  pass  from  one  successor  to  another,  it  hath  its  effect 
if  the  intention  of  the  testator  is  fully  explained.  And  these  sorts 
of  dispositions  are  called  either  by  the  name  of  fiduciary  substUu^ 
tbmSj  because  of  the  origin  which  they  had  in  the  Roman  law  by 
the  use  of  fiduciary  bequests,  or  by  the  name  of  gradunl  substu 
tmUams,  because  they  make  the  estate  to  pass  to  the  substituted 
persons  one  after  another  in  several  degrees.  And  they  are  like- 
wise  called  purely  and  simply  substitutions ;  so  that  in  our  com- 
mon usage  the  bare  word  substitulions  is  understood  of  those 
of  this  last  kind,  because  they  are  much  more  frequent  than  either 
the  vulgar  or  pupillary  substitution ;  and  in  what  manner  soever 
they  be  conceived,  whether  in  terms  of  entreaty,  or  in  terms  direct 
And  imperative,  they  have,  as  we  have  just  now  said,  the  same 
eflect* 

S766.  It  is  to  be  observed  in  relation  to  these  substitutions  or 
fiduciary  bequests,  that  they  may  be  imposed,  not  only  on  the  ex- 
ecutor, if  the  substitution  be  of  the  whole  inheritance,  or  of  a  part 
of  it,  or  of  a  certain  land  or  tenement  that  is  left  to  him,  but  also 
on  a  legatee,  if  the  testator  intends  that  the  thing  bequeathed 
sbonld  pass  to  another  successor,  as  shall  be  explained  in  its 
place.' 

3767.  We  sec  that  there  is  this  difference  between  these  fidu- 
ciary bequests  and  vulgar  substitutions,  that  in  these  there  is  only 
one  successor  who  succeeds  immediately  to  the  testator ;  for  if  he 
who  is  instituted  executor  may  and  will  succeed,  the  substitution 
will  be  without  effect :  and  if  the  executor  who  is  called  in  the 
first  place  do  not  succeed,  the  person  substituted  will  be  the  first 
execntor,  who  will  succeed  immediately  to  the  testator;  and 
altiiough  there  have  been  several  called  and  substituted,  the  one  in 
default  of  the  others,  yet  the  first  to  whom  the  succession  does 
accrue  excludes  all  the  others,  and  the  substitution  is  annulled 
from  the  moment  that  one  of  them  has  been  executor.  But  in 
the  fiduciary  bequests,  he  who  is  substituted  succeeds  after  the 
executor ;  and  if  there  be  several  of  them  called  successively,  every 
one  of  them  has  the  right  to  succeed  after  the  other;  and  the 
goods  which  are  subject  to  the  fiduciary  substitution  pass  from 

s  8«o  the  second  section  of  the  third  title  of  this  fifth  book. 
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the  otm  to  the  other  by  degrees,  according  as  the  persons  are  oM 
to  the  said  substitution.  And  seeing  thie  sort  of  subsliiation  hath 
the  cfTcot,  to  preserve  estates  in  funiiliea,  the  usage  of  it  U  (rrqiK'nt 
ill  the  provinces  of  France  which  are  governed  by  tbe  wrinen 
law,  not  only  In  families  of  quality,  but  likewise  atnoBg  tbeia- 
feiior  Bort  of  peupb. 

3763.  Wq  must  aiso  take  notice  of  another  sort  of  Bubstitatiai 
which  i»  likewiee  in  tue  iu  the  provinoea  of  Fraacc  which  «m 
goviTiiwl  by  the  written  law,  which  is  called  pvpillarjf  vwAi/ifufiM, 
because  it  is  madt-  by  a  father,  who,  ha^-iug  a  child  midi-r  the  age 
r«quired  for  making  a  will,  and  under  bis  authority,  ordains  tb>t, 
if  the  said  child  docs  not  succeed  as  executor  to  him,  or  if  hv  docs 
succeed,  and  happens  to  die  before  he  arrivea  «t  liie  age  neccsnry 
for  making  a  will,  the  person  sabstituted  should  succ«^  in  fcu 
place.  Thus  litis  substitution  implies  tbe  two  vth«T;>,  for  it  batli 
Utese  two  effects:  the  first  of  the  vulgar  sabadtntion,  vtudi  ui  to 
call  the  substituted  executor  to  the  succession  of  the  tntator,  is 
case  his  son  ^wuld  not  be  his  executor ;  and  tbe  secotid  of  tfa> 
nabetitation  which  mokes  the  estate  to  pass  from  the  one  degiw 
to  (he  other,  seeing  it  makes  the  estate  to  pass  from  the  person  M 
the  800  to  that  of  the  sn1»titute.  And  tbe  Roman  law  httfa 
likewise  given  to  this  papillary  substitution  a  third  effect,  which  is 
to  make,  iK>t  only  ihe  goods  of  tbe  father's  succession  to  pase  tv 

whom  the  father  has  substituted,  if  it  sbould  happen  that  be  had 
left  other  goods  besides  those  that  came  to  him  from  his  tatkm 
Thus  the  testament  of  tbe  father,  which  contains  a  pupillary  wcAh 
stitntion,  is  considered  as  containing  two  testaments,  that  of  tbs 
father  and  that  of  his  child;  the  law  pennittiug  the  father,  who 
makes  his  own  testament,  to  make  at  the  same  time  one  tot  ioi 
eon,  who  is  incapable  of  making  a  will  before  be  attains  tbe  age 
of  puberty.  Which  is  the  imaon  why  this  subrtitutioo  is  aomdled 
as  socHi  as  he  to  whom  his  father  hath  sobethated  in  this  manna 
hath  attained  tbe  age  of  pubnty. 

3769.  It  is  these  several  kinds  of  sabstitations  that  shall  be  the 
subject-manei-  of  tbe  foor  titles  of  this  fifUi  bo(A ;  in  tbe  first  of 
which  we  shall  treat  of  tbe  vulgar  substitution ;  in  the  second,  of 
the  pupillary;  in  tbe  third,  of  substitutiona  direct  and  fidodaiy; 
and  in  tbe  fourth,  of  a  right  which  is  called  tbe  Trebellianie  pc«- 
lion,  which  is  to  executors  who  are  charged  with  a  substitution 
iho  »atiio  ihtug  as  the  Fakadian  poitioii  is  to  executors  who  are 
owrburdoned  l^^^h  legacies. 
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TITLE    !• 

OF  VULGAR  SUBSTITUTIONS. 

8770.  In  this  title  we  shall  treat  only  of  the  substitution  that 
is  purely  vulgar,  and  which  is  not  joined  to  the  pupillary  substi- 
totioii ;  and  we  reserve  to  the  following  title  that  which  relates  to 
two  substitutions  when  they  are  joined  together. 


SECTION    I. 
of  the  natubb  and  use  of  vulgar  substitution. 

Article  L 

3771.  Definition  of  Vulgar  Substitution.  —  Vulgar  substitution 
IS  an  institution  of  an  executor  who  is  called  in  default  of  another, 
who  either  cannot  or  will  not  take  upon  him  that  quality.* 

IL 

3772.  As  soon  as  the  Executor  accepts^  the  Vulgar  Substitution 
eMues.  —  If  the  person  who  is  instituted  executor,  and  is  called  in 
the  first  place  to  succeed  to  the  testator,  enters  to  the  succession, 
the  vulgar  substitution  is  annulled :  for  it  ought  not  to  take  place, 
except  in  the  case  where  the  first  executor  does  not  succeed. 
Thus,  the  right  of  the  substituted  executor  becomes  useless  from 
the  moment  that  the  person  who  is  instituted  executor  makes  use 
<^  his  right^ 

IIL 

3773.  One  may  make  several  Degrees  of  a  Vulgar  Substitution. 
—  One  may  substitute,  not  only  a  second  executor  in  default  of  a 
first,  but  a  third  in  default  of  a  second,  and  likewise  others  in  sev- 
eral degrees.^  And  he  is  said  to  be  instituted  executor  who  is 
called  in  the  first  place,  and  the  others  are  the  substituted  execu- 
tors, one  in  default  of  the  other,  every  one  in  his  degree.** 

■  Laciat  Titius  hares  esto,  si  inihi  Lacias  Titius  hferes  non  erit,  tunc  Scins  hmrts  mi- 
hi  ento-     L.  1,4  If  D.de  vulg.  et  pup.  tuhst. 
^  ITils  ii*  a  consequence  of  the  definition  of  this  substitution. 
•  L'  56.  D.  de  vulg.  et  jmp.  9ulnU» 
^  JLli  D.de  tmlg.  et  pup.  tubst.    Although  the  rule  explained  in  this  article,  which  was 
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IV. 


3774.  One  may  svbslitule  either  mam/  to  onr,  or  one  to  MMy, 
^nd  ike  Coexeaitvrs  Ij)  ti«e  auot/ter.  —  As  one  may  inslhaic  serenJ 
executors,  so  likewise  one  may  substitute  to  thetn  in  one  or  mote 
d«gre-es,  and  difTerently,  naming  either  to  every  one  of  them  a  par- 
iicular  8ubstitut«,  or  one  only  ^ubetitnte  to  them  all,  or  maiiy  «tit»> 
Btitutes  to  one,  and  diver^iify  the  number  of  the  degrees,  and  o{ 
the  persons  of  the  »ubstjtutca.  And  one  may  sUo  substitute 
cocxccutors  reciprocally  to  one  another." 


V. 


i^^\ 


3775.  One  may  substilute  to  a  Legatee. —  One  may  sabfltitnte, 
not  only  to  an  executor,  but  also  to  a  legatee,  bo  as  that,  if  be 
either  cannot  or  will  not  acquire  the  legacy,  the  same  may  go  to 
him  whom  the  testator  shall  have  enbstituted  in  his  place.' 


SECTION    II. 

RULES    PECCLIAX   TO    SOME    CASES    OF    VULSAK  STTaaTtTirriORfc 

Art.  L 

::!77t;.  a  ■■■.■■■  r  .  .  .■..,...-,  ■■    ,  ■'.,-',:■,'. j  :.. .,,..  , ,;  .'h.r.tif 

Shares  of  the  Substitution  are  the  same  with  those  of  the  ItistitiUitm. 
^  If  a  testator,  having  instituted  several  executors  in  unequal  por- 
tions or  shares  of  the  inheritance,  substitutes  them  reciprocally  to 
one  another,  every  one  of  the  substitutes,  if  the  case  does  happen, 
will  have  such  part  in  the  substitution  as  is  proportionable  to  the 
Bhaie  which  he  had  in  the  institution,  oidess  the  testator  r^;nlata 
it  otherR-ise,  Thus,  for  example,  if  an  executor  is  institnted  for  a 
moiety  of  the  inheritance,  another  for  a  third,  and  another  for  a 


of  freqaeol  mat  in  the  Roman  Uv.  for  dM  reuoti  nma^ed  in  Ike  preunUo  of  thii  book, 
msT  ttem  noi  w  apree  with  oar  uagc,  it  being  iieiitK7  nccessaij  nor  nsnid  with  ni  to 
make  Mfli  ■  pniTt$ioD  of  (itcnDin ;  ret  it  migfai  happen  llial  a  testator,  who  iboold 
ohanor  to  bare  for  his  iteit  of  kin  odIt  ^trangm  that  were  not  nainimlixed,  might  inMi' 
mir  ihiMD  eiecDBm  in  this  manner,  thai  the  laccesiiio  might  go  to  whichsocTer  of  then 
ihooM  ba^«D  (0  be  aatualiaeil,  and  ofabie  ol  socceMliiig  lum,  at  tbe  lime  o(  bit  deatk 
'  /..  .^tl.  t  I.  D.A  rJf.  n  pup^  t^Ht.  The  same  remaik  maf  be  made  on  this  vlicle 
whk-h  ha'  horn  niaje  on  tbe  prscediag,  that  it  U  a  dlifficall  malWr  in  our  usage  fu  OM  R 
hare  ,v\-asioa  fiw  making  ncfa 
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sixth  part,  and  the  executor  who  was  to  have  the  moiety  does 
not  succeed,  he  who  was  to  have  the  third  having  the  double  of 
what  he  who  had  only  a  sixth  part  was  to  have,  this  last  executor 
will  have  only  a  third  part  of  the  inheritance,  and  the  other  will 
have  the  two  thirds.* 

IL 

3777.  The  Reciprocal  Substitution  among  Coexecuiors  is  re- 
sirmned  to  the  Survivors^  when  the  Case  happens.  —  If  in  the  case 
of  several  executors  instituted,  and  reciprocally  substituted  to  one 
another,  some  of  them  renounce  the  inheritance,  they  will  by  that 
means  be  excluded  from  the  substitution ;  and  if  the  case  of  the 
substitution  does  happen,  it  will  be  only  for  the  benefit  of  those 
who  shall  have  accepted  the  executorship.  But  if  it  should  hap- 
pen, that,  in  the  case  of  several  executors  substituted  to  one  an- 
other, some  of  them  having  accepted  the  succession,  one  of  the 
number  dies  before  that  another,  who  renounces  the  succession,  de- 
clares his  intention  so  to  do,  his  renunciation,  which  would  make 
way  for  the  substitution  for  the  share  of  the  inheritance  that  he 
was  to  have,  would  make  it  go  only  to  the  surviving  executors. 
And  those  who  should  happen  to  be  dead  before  the  said  renunci- 
ation, having  had  no  part  in  the  substitution,  which  was  not  open 
till  after  their  death,  would  transmit  nothing  thereof  to  their  heirs 
or  executors.^ 

IIL 

3778.  He  who  is  substituted  to  the  Substitute  is  substituted  like- 
wise  to  him  who  is  instituted.  —  If  a  testator  institutes  two  execu- 
tors in  the  first  degree,  and  substitutes  them  reciprocally  to  one  an- 
other, or  only  one  of  them  to  the  other,  and  substitutes  a  third 
person  to  the  coexecutor  who  is  substituted ;  the  substitution  of 
this  third  person  will  have  this  effect,  that  he  will  be  substituted 
for  the  whole,  if  the  case  happens  that  neither  of  the  two  coexecu- 
tors  succeeds.® 


■  L.  24,  D.  de  mdg.  et  pup.  subst.  ; — /.  8,  in  /.  eod.;  —  /.  5,  eod.; — /.  1,  C.  </<f  impvh.  et 
at.  tuUt. 

^  L.  23,  I),  de  v»I(f.  et  pup.  siihst. ;— /.  45,  ^  1,  eod. ;  — /.  10,  eod.  Wo  have  put  down  no 
ezikmplc  in  the  urticle,  it  l>cin«:  easy  for  every  ]>erson  to  frame  one  to  hinwclf,  and  the  rale 
nuaj  be  easily  unthrrstootl  without  any  example. 

'  L.  27,  D.  de  vuhj.  tt  pup.  tubst.    See  the  sixth  article  of  the  ninth  section  of  Testa- 
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IV. 


3775).   7T4fl  Inslitvthn  of  one  of  two,  lehichsotvtr  of  than  shali 

mrviee,  implies  the  Subilittilion  of  the  Sunni-or  to  the  Person  uho 

I  tifej  firitt.  —  An  iiistitntion  of  two  cxcentors  may  hv  concrtnd  in 

I  terms  which  imply  a  reciprocal  Bubstilution  lo  one  aootber,  ml- 

(  though  the  testator  liaa  not  expressed  the  snbstitation,  nor  towfc 

I  any  distinction  of  first  or  second  degrpe ;  as  if  he  had  namnl  two 

of  his  friends,  calling  to  bis  inheritance  whichsoever  of  the  two 

phonld  survive  him :  for,  as  both  the  one  and  the  other  would  voe- 

ceed,  if  they  should  happen  to  be  both  alive  at  the  time  of  the 

death  of  this  testator,  so  the  death  of  one  of  tfaem  Icavvs  the  too 

cession  entire  to  the  other,  in  the  same  manner  aa  if  be  bad  been 

I  expressly  substituted.     And  it  would  be  the  same  thing  between 

tao  legatees,  called  to  a  legacy  by  a  dispoeitioa  of  the  tiks  tar- 

V. 

3790.  If  the  SubstiMf-  dies  before  the  Case  of  flel 
kf  (JffJ  not  transmit  his  Jiight  to  his  Beir  or  Eteador.  — -  Since  the 
mbstituted  executor  has  no  right  to  the  inheiitanee,  except  io  tiie 
case  where  he  who  is  instituted  in  the  trst  place  docs  not  succeed; 
if  it  therefore  so  falls  ont  that  the  substitute  dies  before  the  fint 
executor  has  declared  bia  mind,  whether  he  will  acct^pt  Itie  «xmii- 
torship  or  refuse  it.  he  dies  without  any  right  to  the  inheritaore. 
and  consequently  transmits  no  right  to  hia  heirs  or  exectit<»a.* 

VL 

3781.  Be  who  is  substitmted  to  one  of  the  Coexecmtars  if  fr^V' 
red  before  the  Cbexecutor  itho  has  the  Right  of  fbrmvornl^.  —  U 
in  the  ease  of  two  or  more  executory  there  wen  one  of  tiiem  to 
whom  the  testator  had  substituted  another  person,  and  he  who  had 
a  substitute  died  without  succeeding,  his  right  wonld  go  to  tin 
substitute :  for  although  the  coexecntors  have  the  right  of  aea»' 
tion  or  survivorship,  yet  this  right  gives  place  to  the  snbstitatioai 
which,  by  the  choice  of  the  testator,  ptefeia  befcMe  them  the  pe^ 
Bon  who  is  substituted.' 


*  £-  SI.  p.  d)  Kf.  iW  iHff.  bna 
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VII. 

3782.  AMumg  CbexecuiarSj  he  %cho  has  accepted  one  Share  of 
He  Aheriiance  cannot  renounce  the  Shares  which  fall  void.  — 
If,  several  executors  being  sabstitated  one  to  another,  some  of 
thmii  accept  their  pc^ions  of  the  inheritance,  they  will  have  also 
the  shares  of  those  who  shall  renounce,  and  they  cannot  refuse 
tiiem.'  For  the  inheritance  cannot  be  divided,  and  it  passes 
whole  and  entire  to  whomsoever  has  any  portion  of  it,  if  he  be 
left  all  alone.>^ 

VIII. 

3783.  An  Executor  substituted  to  himself  —  It  might  so  happen 
that  an  executor  might  be  substituted  to  himself,  if,  in  case  of  his 
not  being  able  to  succeed  by  a  first  institution,  he  were  called  to 
the  snccession  by  a  second  institution,  which  might  have  effect. 
Thus,  for  example,  if  a  testator  had  instituted  an  executor,  in  case 
he  were  of  age  at  the  time  of  the  testator's  death,  and  had  added, 
thaty  if  this  institution  should  be  without  effect  because  the  con- 
clition  thereof  was  not  accomplished,  the  same  executor  should 
succeed  to  him,  provided  he  were  at  that  time  free  from  the  pater- 
nal authority ;  this  executor  might  succeed  by  this  second  institu- 
tion! if,  the  condition  of  the  first  institution  failing,  it  should  happen 
that  at  that  time  he  was  free  from  the  paternal  authority,  although 
he  were  a  minor.* 

Remarks  on  the  Preceding  Article. 

3784.  It  was  in  doubt  whether  a  decision  which  seems  to  be  of 
so  little  use  as  that  which  is  explained  in  this  article  ought  to  be 
placed  among  the  others,  seeing  it  is  in  a  case  which  seems  hardly 
poMable  to  fail  out  in  the  manner  as  it  is  explained  in  the  text 
cited  on  this  article.  For  it  is  snpposed  in  this  text  that  a  testator, 
having  instituted  an  executor  under  a  condition,  adds  afterwards, 
that  he  substitutes  him  purely  and  simply,  without  a  condition. 
It  would  seem  that  such  a  disposition  could  be  nothing  else  than 
the  effect  of  some  strange,  fantastical  humor.  For  it  would  be 
more  simple  and  more  natural  not  to  impose  on  the  executor  a 
condition  with  which  he  dispenses  at  the  same  time,  than  to  im- 

S  L.%^C.de  imptA.  *^t  al.  nibtiit. 

^  Sec  the  twt'lfih  article  of  the  first  section  of  Ileirs  and  Eitadcrt  in  general,  and  the 
lixth  article  uf  the  ninth  section  of  TfstamenU. 
'  A.  «//.  4  1,  U.  df  vultj.  et  pup.  fubtt. 
VOL.  II.  /)ii 
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poet^  tbin  condition  ))y  a  first  clsTiac,  and  to  diMrharge  Kim  of  iiiif 
ti  Beoond.  This  rniisidtration  hae  induced  us  to  pnt  liown  fn  the 
pAttiiJe  n  case  tliat  is  different,  and  that  gives  thr  same  viev  u 
1  intHndi^  tu  be  given  in  this  text  of  a  case  where  a.  penoa  b 
wabetitnted  to  himself,  that  is  to  say,  of  a  case  where  one  is  c*Bed 
to  the  itihcritaiive  in  two  manners,  one  of  whkJt  failing,  Uw  otlMr 
niay  have  cfTent ;  which  may  give  an  idea  of  tbo  diatinctioiu  xr\dik 
oaght  to  be  made  in  certain  cases  of  difTeient  fights  whidi  ow 
may  htive  to  one  and  the  same  thing  by  diven  vtewa.,  or  by  iSton 
titles  which  it  may  be  necessary  to  distinguish.  And  it  is  bocaow 
of  ihr  use  of  these  sorts  of  diatinctious,  that  we  resolved  to  add 
thia  axticie  to  the  others. 

•t78r>.  It  may  be  remarlced  on  tbe^c  sorts  of  eases,  wbere  a  ptt* 
Mn  is,  aa  it  were,  soibstituted  to  himself,  that  an  iuftitDtion  oithis 
kind  implies,  us  it  were,  two  alternative  couditiotift,  tbikl  in  debinil 
of  the  liTst  eundition  ihe  second  may  make  the  institatiiib  to  lam 
effect 


TITLE    II. 


or  PcpiLtAiir  sTBSTiTcrros- 

3796l  It  is  not  necessary  to  repeat  here  what  has  been  snd  of 
pupillary  subotitntioo  in  tiie  pteamUe  of  this  fiftfa  bo<A^  If  taj 
one  should  find  hah,  that  we  have  not  iosntBd  in  this  titla  the 
rale  of  the  Roman  law  which  says  that  the  papillary  sabstitatiDa 
toanamits  to  the  sabsdrate  all  tbc  goods  of  the  child  to  whtmk  fe 
is  sabstitated,  even  lo  the  exelosion  of  the  mother  of  tke  laid 
ohikl  from  her  k^time  or  Ic^  ponioo  of  the  same;'  be  ntay  ne 
what  Ins  been  said  an  duf  snbiect  in  the  Dnatix  of  Lmss,  cfaap. 
11,  no.  24,  and  ibe  remark  on  ibe  elcTcnth  article  of  the  first  aectioa 
of  tfai$  title.  We  were  of  opinion,  for  the  reasons  tboe  explained, 
that  the  hardship  of  that  law  was  incooscstent  with  eqai^,  which  it 
thv  spirit  of  oais ;  seeiiu;.  in  onkr  to  Eavor  the  hbo^  of  testsmeatii 
it  tn>'«:;  ia  the  cas«'  of  this  subsdtntioB  such  a  lantiide  to  than  as 
makf^  the  first  Tentiments  of  ibr  lav  of  aatire  give  place  to  ■ 
UKY«-  uk-«^T.     For  it  is  agreeable  to  the  hw  of  natve,  that  tk 


■£.^f  3i.iLAa 
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mother  who  survives  her  son  should  have  a  share  of  his  goods ; 
mod  it  is  inhuman  to  strip  her  of  them  in  order  to  make  them  go 
to  a  stranger,  and  that  upon  no  other  ground  than  because  it  is  not 
the  child  himself  who  does  this  injustice  to  his  mother,  but  that  it 
is  his  fether,  whom  the  law  hath  empowered  to  make  the  testa- 
BMOt  of  hia  child,  who  is  not  of  age  sufficient  to  make  one  for 
himself:  as  if  the  power  of  making  the  testament  of  a  child  im- 
plied a  right  to  make  it  such  as  an  enemy  to  the  mother  of  the 
■aid  child  would  make  it,  and  that  the  father  making  a  testament 
for  his  son  might  make  for  him  such  a  disposition  as  would  have 
been  reckoned  inhuman  had  it  been  made  by  the  son  himself. 
Justice  may  surely  be  administered  without  the  help  of  such  rules. 
However,  these  sorts  of  subtilties  were  accounted  so  good  reasons 
in  the  spirit  of  the  Roman  law,  that  they  were  called  benign  it^ 
terprttalions ;  an  example  whereof  we  see  in  another  case,  and 
against  a  mother.  It  is  in  the  case  likewise  of  a  pupillary  substi- 
tution made  by  a  father  in  a  codicil.  The  person  who  was  sub- 
stituted demanded  the  goods  in  opposition  to  the  mother,  who  al- 
leged that  the  substitution  was  null,  and  it  was  so  in  fact ;  for 
the  father  could  not  substitute  by  a  codicil.  But  the  benign  inter- 
pretation was  against  the  mother,  and  this  disposition,  which  could 
not  be  valid  as  a  substitution  in  a  codicil,  was  confirmed  as  a  iidu- 
cnary  bequest,**  by  a  nicety  which  has  been  explained  in  the  fourth 
aection  of  Testaments.  One  might  imagine  in  these  two  cases, 
that  it  was  as  just  to  prefer  in  them  the  mother  to  the  substitute, 
and  the  law  of  nature  to  niceties,  as  in  another  case  where  the 
authors  of  those  very  niceties  made  them  give  way  to  this  natural 
law,  which  ought  to  give  the  preference  to  the  mother  before  the 
rabstitute.  It  was  in  a  case  where  a  testator,  leaving  his  wife  big 
with  child,  had  instituted  her  his  executrix  for  one  moiety  of  his 
estate,  and  his  posthumous  child  for  the  other  moiety;  and  ap- 
pointed, in  case  the  posthumous  child  should  not  be  born  alive, 
that  another  person  whom  he  named  should  be  his  executor.  The 
posthumous  child  was  born,  and  died  before  he  was  of  age  sulfi- 
dent  to  make  a  will.  This  event  called  the  said  substitute  by  the 
terms  of  the  substitution ;  but  because  the  father  had  instituted  his 
wife  together  with  this  child,  the  same  lawyer  who  had  decided 
that  the  pupillary  substitution  excludes  the  mother  from  her  legi- 
time, or  legal  portion,  determined  in  this  case  that,  the  father  hav- 

^  L.  76,  D.  ad  mut.  TrMl. 
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ing  instituted  the  mother  jointly  with  his  child,  it  was  to  be  pre- 
sumed that  it  was  much  more  his  intention  that  the  mother  should 
succeed  to  the  child.  And  Justinian  adds  to  this  reason,  that,  the 
mother  having  survived  her  child,  the  substitution  ought  not  to 
take  place,  and  that  the  mother  ought  to  exclude  the  stibstitate.* 
This  reason  might  very  well  have  induced  them  to  decide  the  case 
in  question  in  the  same  manner;  and  the  same  justice  required,  not 
only  that  the  mother  should  not  be  deprived  of  her  le^time  or  le* 
gal  portion,  but  that  she  should  even  be  preferred  for  the  whole 
succession  to  the  substitute,  upon  this  presumption,  which  is  so 
natural,  that  the  father  who  substituted  a  stranger  to  his  son  that 
was  an  infant  presupposed  that  the  mother  would  die  first,  and 
that,  if  he  had  foreseen  that  she  would  have  outlived  her  son,  he 
would  not  have  made  such  a  substitution. 


SECTION   I. 

OP  THE  NATURE  AND  USE  OP*  PUPILLARY  SUBSTITUTION,  AND  OF 
THOSE  SUBSTITUTIONS  WHICH  ARE  COMMONLY  CALLEB  BIBH- 
PLARV,    COMPENDIOUS,    AND    RECIPROCAL. 

Art.  I. 

87^7.  Dtfniition  of  Pupil/an/  Sithsfifufion,  —  Pupillary  substitu- 
tion is  a  disposition  made  by  a  father,  who,  having  a  child  under 
as^e,  and  sui)irct  to  his  authority,  institutes  him  his  executor,  and 
snh>titnt(s  to  liini  another  person  to  succeed  to  him  in  defauh  of 
the  said  i*liild,in  case  he  should  not  he  executor  to  his  lather:  or  if 
he  should  succeed  also  to  the  said  child,  in  case  he  should  die  be- 
fore he  were  of  age  sufficient  to  make  a  will.* 

II. 

87SS.  One  may  substitute  to  a  Posthumous  CfkihL  —  One  mav 
substitute  in  this  manner,  not  onlv  to  a  child  who  is  already  boni. 
hnt  also  to  a  postliumous  ehild,  who  should  be  under  the  power  ol 
the  testator  if  he  were  horn.^* 

*  /..  !../.  C.  «/,  instit.  €:  itu}^it. 

*  I'.st.  ii,-  :.,: ,..".  su!k<:.     See  the  text  cited  on  the  following  article. 
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3789.  The  Pupillary  Substitution  comprehends  the  Vulgar.  —  The 
pupillary  substitution  implies  two  ditferent  substitutions,  and  for 
that  reason  it  is  said  to  be  twofold.  The  first  calls  the  substitute 
in  caioe  the  child  does  not  succeed  to  his  father,  which  is  the  case 
of  the  vulgar  substitution.  And  the  second  calls  the  substitute  in 
casei  that,  the  child  having  succeeded  to  his  father,  he  chances  to 
die  before  he  attains  the  age  of  puberty ;  which  is  the  case  like  to 
a  fiduciary  bequest,  which  makes  the  succession  to  pass  from  one 
executor  to  the  other.  And  when  a  father  makes  a  pupillary  sub- 
fititation,  it  comprehends  both  the  one  and  the  other  case.® 

Remarks  on  the  Preceding  Article. 

3790.  The  rule  expledned  in  thb  article  is  not  founded  on  the 
nature  of  these  two  sorts  of  substitutions ;  for  their  characters  and 
their  use  are  wholly  different ;  and  there  is  no  essential  connection 
between  the  one  and  the  other.  But  what  occasioned  in  the  Ro- 
man law  that  the  expression  of  the  one  comprehended  both,  as  is 
said  in  the  second  of  these  texts,  was  the  frequent  use  of  these  two 
sorts  of  substitutions  that  were  joined  together.  And  the  consti- 
tution of  those  emperors,  of  which  mention  was  made  in  the  sec- 
ond text,  and  which  was  in  aU  probability  a  consequence  of  that 
usage,  established  the  same  into  a  fixed  rule. 

3791.  It  may  be  remarked  on  this  article,  that  it  is  not  there  said 
that  the  expression  of  one  of  these  substitutions  comprehends  like- 
wise the  other,  as  it  is  said  in  the  second  of  the  texts  cited  on  this 
artiele,  but  only  that  the  pupillary  substitution  comprehends  both. 
For  if,  for  example,  a  testator,  having  instituted  his  son  that  was 
under  fourteen  years  of  age,  had  added,  that,  in  case  the  said  child 
should  die  before  him,  such  a  one  should  be  his  heir  or  executor,  it 
would  seem  that  according  to  equity  one  might  question  whether 
this  substitution  ought  to  have  the  effect  of  calling  this  substitute, 
in  case  that  the  said  child,  having  outlived  and  succeeded  his  fa- 
ther, had  died  before  he  arrived  at  the  age  of  puberty,  and  whi^thtT 
it  would  not  be  a  slavish  observance  of  the  niceties  of  the  Roman 
law,  if  we  should  give  to  the  said  substitution  this  effect  in  the 
like  case.  For  this  testator  having  clearly  explained  himself  as  to 
the  case  where  the  child  should  die  before  him,  his  expression 
would  seem  to  have  no  other  extent  than  to  that  single  case  which 

*  L.  I,  ^  \^  D.  de  wig.  et  fntp.;  —  /.  4,  eorf. 
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he  liad  expressed,  especially  if  we  suppose,  as  h  is  tiatnrai  to  ani>-  ■ 
pose  of  almost  all  testators,  that  he  who  made  such  a.  diapmiAtm 
was  ignorant  of  the  connection  which  the  RomaD  law  made  be- 
tween the  vnJgar  Bubstitution  and  the  pnpUlary.  And  we  wjc  ereo 
'  in  a  law,  that  althougli  the  vulgar  substitution  to  a  son  uiider  age 
comprehendrf  the  pupillary,  yet  that  it  is  to  be  understood- only  of 
the  cases  where  it  does  not  appear  that  the  intention  <rf  the  tena- 
tor  is  contrary.  S  modo  im)«  conlrariom  defuarti  voluntatnm  eXli- 
tisse  probetKT.'  But  if  a  testator  had  substituted  after  the  pupillary 
munner  to  his  son  under  age,  without  explaining  himself  in  nny 
other  ^vuy,  one  might  think  that,  having  made  use  of  that  indefi- 
nite expression,  his  intention  waH  that  it  ubould  be  taJsen  in  thi- 
aense  which  the  laws  give  it. 

IV. 
3793.  The  Pupillary  Substilvtion  comprehends  the  Goods  of  (it 
QtUd, —  Of  these  two  substitutions,  the  first,  which  !!<>  the  Mine 
with  the  vulgar,  makes  the  pemon  who  is  substituted  to  be  imtnr- 
diute  heir  or  executor  of  the  father,  if  the  child  dors  not  tnHKveil; 
aitd  the  second  triinsmits  to  the  suhstitut^^  not  only  the  goods  nf 
the  father,  if  the  child  has  succeeded  to  him,  but  also  all  the  goods 
that  may  accrue  to  the  child  in  any  other  manner  of  way.^ 

Remahks  on  THE  Preceding  Article. 
3793.  This  effect  of  the  pupillary  substitution,  to  transmit  io  Ae 
substitute  the  proper  goods  of  the  child,  was  a  coosequeoce  trf  the 
extent  which  was  given  by  the  Roman  law  to  the  paternal  autbor- 
ity,  and  of  the  rule  which,  as  is  mentioned  in  the  following  ar- 
ticle, makes  the  father's  testament  to  be  considered  as  the  testa* 
ment  of  the  son.  It  may  be  said  of  this  rule,  that  it  derives  its 
authority  only  from  a  mere  positive  law,  which  has  no  eesrattal 
connection  with  natural  equity,  and  is  even  in  some  meaanie  op- 
posite to  the  principle  of  equity,  which  calls  the  heiis  of  blood  to 
successions,  and  makes  their  condition  more  favorable  than  that  of 
the  testamentary  heirs,  as  hath  been  remarked  in  other  places.' 
So  that  it  seems  not  to  agree  with  the  spirit  of  the  general  law  of 
this  kingdom,  which  is  far  from  countenancing  these  niceties 
And  although  the  same  be  observed  in  many  places,  yet  we  have 

•  L.  i.  C.  de  imp.  et  al.  tidnt. 

«"  T,Mil.d'i>Hp!n.mhal. 

'  Sui;  thf  cigliili  iirtitte  of  Uic  prefatc  to  Ibis  book. 
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thought  proper  to  make  this  reflection  here  for  the  use  of  other 
fmmoccB  which  are  governed  by  the  written  law,  but  where  these 

-  florte  of  dispositionB  of  the  Roman  law  are  not  observed  in  so  lit- 
eral a  sense,  because  of  the  mixture  they  have  in  the  said  provin- 
ces of  their  own  customs  and  the  written  law  together.     And  I 

'niBy  venture  to  say,  that  there  would  arise  no  manner  of  inconven- 
ienoe  from  the  non-observance  of  this  rule,  which  strips  the  heirs 
of  tbe  child  who  dies  before  he  is  of  age  to  make  a  will,  not  only 
of  the  goods  which  he  had  by  descent  from  his  father,  but  of  the 
child's  own  proper  goods,  to  make  them  go  to  the  substitute,  and 
esfiecially  in  the  cases  where  a  testator  was  ignorant  of  this  effect 
of  a  substitution  which  he  had  made  to  his  son  under  age,  without 
any  other  view  than  that  which  he  would  have  had  in  substituting 
to  a  child  that  had  attained  the  age  of  puberty. 

V. 

3794.  So  that  it  contains  Two  Testaments^  that  of  the  Father^  and 
ikai  of  the  Child, —  It  follows  from  these  rules,  that  the  testament 
of  the  father,  who  makes  therein  a  pupillary  substitution,  disposes 
<»f  two  different  successions,  and  contains,  as  it  were,  two  testa- 
ments, that  of  the  father,  who  disposes  thereby  of  all  his  own  goods, 
and  that  of  the  child.  For  the  pupillary  substitution  transmitting 
to  the  substitute  both  the  goods  which  the  child  has  had  of  his  fa- 
ther, and  likewise  those  which  he  has  acquired  otherwise,  it  has  the 
flame  effect  as  an  institution  would  have  which  the  said  child 
flhould  have  made  in  favor  of  this  substitute,  if  he  had  been  ca- 
pable of  making  a  testament* 

VL 

3795.  One  cannot  substitute  after  the  Pupillary  Manner  to  a 
Child  that  is  not  in  his  Poioer.  —  If  the  child  under  age  were  out 
frt>m  under  the  jurisdiction  of  his  father,  as  if  he  was  emancipated, 
the  father  could  not  substitute  to  him  after  the  pupillary  manner.' 
For  the  right  of  making  such  a  substitution  is  granted  only  to  the 
paternal  authority,  and  is  not  a  bare  effect  of  the  incapacity  of 
making  a  testament^  under  which  the  child  labors  who  is  not  ar- 
rived at  the  age  of  puberty. 

*  4  2.  Innt.  de  pup.  tul*$t. ;  — /.  2,  D.  de  vulg.  et  pup.  tub$t.    See  the  remarks  on  the  pre- 
ceding article. 
'  See  the  text  cited  on  the  second  article. 


TIT.  m  mBO*  b} '  PUPILLARY  substihttion.  633 

but  by  the  bare  eflect  of  his  recovery  of  his  senses.  For  it  would 
b0  jnstly  presumed  that,  not  having  been  willing  to  make  a  testa- 
ment when  be  could,  his  intention  was  to  have  no  other  heirs  but 
those  of  his  blood ;  and  it  could  not  be  presumed  that  he  had  a 
mind  to  approve  the  testament  of  his  father  which  preserved  the 
menunry  of  his  madness.  And  mpch  more  would  the  substitution 
be  annulled  if  he  had  made  a  testament  in  a  lucid  interval,  al- 
though his  madness  did  afterwards  return  upon  him.^ 

XL 

8800.  A  Mother  and  other  Ascendants  may  make  this  Sort  of  Sub- 
MiUuikm.  —  Seeing  substitutions  to  children  who  are  in  a  state  of 
madness  are  not  only  a  bare  effect  of  the  authority  which  the  pa- 
ternal power  gives,  but  an  office  of  humanity  which  parents  may 
exeveise  towards  their  children ;  all  the  ascendants,  and  even  moth- 
may  substitute  in  this  manner.™ 


Remarks  on  the  Preceding  Article. 

3801.  We  have  endeavoured  to  distinguish  and  to  explain,  in 
these  eighth,  ninth,  tenth,  and  eleventh  articles,  all  that  there  is  in 
the  ninth  law  of  the  Cknle  de  impub,  et  aL  subsi.  relating  to  this  ex- 
emplary substitution,  without  touching  on  a  difficulty  which  has 
divided  some  interpreters,  and  of  which  we  shall  take  notice  here. 
It  is  said  in  this  law,  a»  it  is  put  down  in  the  article,  that  all  as- 
cendants, and  even  the  mother,  may  substitute  to  their  children 
which  are  in  a  state  of  madness.  And  it  does  not  appear  that  in 
this  law  any  distinction  is  made  between  the  effect  of  such  a  sub- 
stitution made  by  mothers,  or  other  ascendants,  who  have  not  un- 
der their  power  the  child  to  whom  they  substitute,  and  that  which 
is  made  by  a  father  who  has  the  said  child  under  his  power.  This 
has  induced  some  interpreters  to  be  of  opinion,  that,  as  the  substi- 
tution made  by  the  father  hath  its  effect  in  both  the  cases  ex- 
plained in  the  third  article,  that  is  to  say,  in  the  first,  if  the  child 

^  L.9,  C.de  imptib.  ti  cU.  subtt.    See  the  fourth  article  of  the  fecond  section  of  Trsta- 


*  HainaniUitis  intuitu  parcntibus  indnl||^ma4,  &c.  L.  9,  C.  de  impub.  d  aliis  sitfat. 
This  word  parentibwt  takes  in  the  fattier  and  the  mother ;  and  these  other  words  of  the 
fame  law,  parenti  qui  vti  ([we  testatur,  comprehend  exprrt«sl j  the  mother. 

We  do  not  put  down  here  amon;;  the  rules  of  these  several  sorts  of  substitutions  that 
of  the  Roman  law,  which  wc  kcc  in  the  forty-thinl  luw,  IJ.  de  vulg.  ft  }mp.  iubst.,  touching 
a  substitution,  wliich  one  couhl  make  by  permission  from  the  prince  to  a  child  who 
dumb:  for  t)tc»c  sorts  of  permissions  arc  not  in  u^e  with  tis. 
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children  in  a  state  of  madness,  without  this  permission  from  the 
IHiDce,  and  to  regulate  with  respect  to  mothers,  and  all  other  as- 
oendants,  wherein  should  consist  the  new  power  that  was  to  be 
given  them  over  and  above  that  of  the  substitution  for  the  first 
case,  which  they  had  already,  as  all  other  persons  have.  Thus, 
the  matter  was  to  know,  first,  whether  this  power  should  not  ex- 
tend to  the  substitution  for  the  second  case,  as  well  as  for  the  first. 
In  the  second  place,  it  was  to  be  considered  whether,  by  granting 
them  this  power  of  substituting  for  the  second  case,  the  said  power 
would  comprehend,  not  only  the  goods  which  the  child  should  in- 
herit of  the  person  who  did  substitute,  but  also  the  proper  goods 
of  the  child,  in  the  same  manner  as  the  pupillary  substitution 
made  by  the  father  did,  and  which  served  as  an  example  for  the 
mbstitntion  to  children  in  a  state  of  madness.  And  in  a  word, 
fleeing  this  substitution  was  permitted  to  the  mother  and  to  all  the 
ttflcendants,  in  imitation  of  the  pupillary  substitution ;  if  it  was 
not  the  intention  of  the  compilers  of  the  law  that  this  imitation 
should  be  entire,  and  that  they  had  a  mind  to  set  bounds  to  it,  it 
^RTOuld  have  been  proper  to  have  expressed  them,  and  not  to  have 
left  obscurities  and  ambiguities  which  divide  the  most  able  inter- 
pnters. 

XIL 

3802.  Compendious  SubstUution,  —  As  one  single  expression 
oomprehends  two  substitutions,  the  vulgar  and  the  pupillary,  as 
has  been  mentioned  in  the  third  article,  so  we  may  by  one  and  the 
same  expression  add  to  these  two  a  third  sort  of  substitution, 
which  is  the  fiduciary,  of  which  we  shall  treat  in  the  following 
title.  And  it  is  this  manner  of  substituting  that  is  called  compel^ 
ditmSj  the  same  being  conceived  in  terms  which  comprehend  these 
three  difierent  sorts  of  substitution ;  as  if  a  testator,  instituting 
his  son  who  is  under  fourteen  years  of  age,  substitutes  to  him  an- 
other person  in  case  he  should  die  before  the  age  of  twenty-five 
years.**  And  these  three  substitutions  have  their  effect,  as  shall  be 
shown  in  the  article  which  follows. 

*  L.\5,D.de  vulg.  et  pup.  tubst.  ;  —  l  8,  C.  de  impub.  ft  al.  tubti.  Althongh  these  laws 
fpettk  only  of  a  compcndioas  substitution  made  by  a  soldier  in  dirct't  terms,  and 
Iherefore  the  compendious  substitution  in  the  sense  of  these  laws  be  properly  a  military 
rabatitntion  foundc<l  upon  the  privilege  of  soldiers,  of  which  notice  has  been  token  in  the 
preamble  of  the  tifth  book,  which  empowered  them  to  make  a  substitution  in  direct  terms 
to  their  adult  children  ;  yet  we  have  neverthelcM  conceived  the  rule  in  terms  which  take 
in  all  persona  without  distincUon.    For  besides  that  according  to  our  awge  all  persons 
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tors,  whether  they  be  his  children  or  others,  to  succeed  to  him,  and 
ordains  that  their  shares  of  the  inheritance  shall  go  to  those  who 
are  substituted,  if  the  cases  of  the  substitution  fall  out  And  one 
may  also  make  a  reciprocal  substitution  among  legatees.' 


SECTION    II. 

pabticular  rules  concerning  some  cases  of  pupillary  sub- 
stitutions. 

Art.  L 

3806.  &  who  is  substituted  to  an  Infant  cannot  accept  one  Sue* 
cession  without  the  other.  —  If,  in  the  case  of  a  pupillary  substitu- 
tion, the  son  who  is  under  the  age  of  puberty,  having  succeeded  to 
lUB  father,  happens  to  die  before  he  attains  the  age  of  puberty, 
leaving  behind  him  other  goods  besides  those  of  the  succession  of 
hiB  father,  he  who  is  substituted  to  the  son  cannot  divide  his  right, 
and  accept  one  of  the  two  successions,  and  renounce  the  other ; 
but  he  must  either  accept  both  together,  or  renounce  both  the  one 
and  the  other.  For  the  testator's  intention  was,  that  he  should 
succeed  both  to  his  son  and  to  him,  and  he  has  made  only  one 
succession  of  the  two.  And  although  they  be  in  effect  two  suc- 
cessions, yet  the  testament  being  the  sole  title  both  for  the  one 
and  the  other,  the  substitute,  who  cannot  divide  his  title,  cannot 
likewise  take  one  of  the  successions  without  taking  also  the  other.* 

IL 

8807.  Not  even  although  he  were  Coheir  or  Coezecutor  with  the 
Infant.  —  If  he  who  is  substituted  to  an  infant  was  likewise  insti- 
tuted heir  or  executor  with  him  for  some  portion  of  the  inherit- 
ance, and  both  the  one  and  the  other  had  entered  to  the  suc- 

■'  L.  4, 4  1,  Z).  d#>  vuUf.  €i  pup.  tubtt. ;  —  /.  37,  ^X^D.dt  herred.  irut.  Althoaj^h  the^e  texts 
have  not  relation  to  the  three  kindsi  of  substitution  mentioned  in  the  twelfth  artirle,  but 
)b1j  to  the  vnlpir  and  the  pupillary,  vet  nothing;  can  hinder  a  testator  from  making  a  re* 
dprocal  fiduciary  bequest  among  bis  testamentary  heirs  or  legatees.  But  seeing  every 
ftcqirocal  sulistitution  is  only  tlic  same  with  respect  to  an  executor  or  legatee  as  with  rc- 
tfMCt  lo  uthcr  |M'r»uns,  and  that  with  respect  to  every  person  it  is  at  least  of  one  of  the 
three  kindzi,  tlic  reciprocal  substitution  is  not  so  much  a  kind  of  substitution  dutinguished 
from  the  otlicrj,  as  a  manner  proper  to  render  common  to  two  or  more  substitutes  the 
tame  substitution,  or  substitutions,  if  there  1>e  more  than  one. 

■  £.  10,  4  2,  D.  de  vtilg.  et  pup.  suliU. ;  —  /.  20,  C.  dejur.  dfiib.    See  the  fourth  article  of 
the  first  section,  and  the  remark  that  it  there  mnde  on  it 
vor..  ir.  ^\ 


cession,  tlie  case  of  the  pupilbiry  Eubstifution    happcaing  afto- 

wbkU  by  the  death  of  the  son  uikUt  tho  ogc  of  puberty,  lh«  *iib- 

(  ^tutc  could  not  TfnounfM*  the  portion  of  the  inherilanue  of  the 

i  btber  which  had  been  actguircKl  by  the  said  eon,  and  which  the 

BubsHtutioii  would  transmit  to  him." 

IIL 
3S08.  The  Rcriprocai  Substitution  bettoeen  Two  Infants  eomprf 
hands  both  the  Cases.  —  If  a  father  who  had  tNvo  infant  chilchen, 
both  antler  the  age  of  pubt^rty,  substitutes  them  one  to  anotfaet  by 
a  reciprocal  substitution,  without  specifying  either  the  caae  of  mi- 
gar  ^substitution,  or  that  of  the  pupillary,  this  sabstitutioa  wooU 
comprehend  both.'  * 

IV. 
3609.  The  RecipmciU  Substitution  between  an  Infant  under  Ou 
Age  of  Pubefty  and  an  Adult  Person  is  oniy  Vulvar.  —  If  the  »■ 
oiprociit  subuditution  was  raad»  by  a  father  bet«'een  two  efaildn-ii, 
one  of  whom  was  past  the  ape  of  puberty,  and  thf  other  under  it. 
it  would  be  limited  to  the  case  of  the  vnlgar  substitation ;  for  tboe 
would  be  only  this  case  common  to  the  two  brothers.  And  sedag 
the  pupillary  Bubstilution  could  not  take  place  with  respect  to  the 
succession  of  htm  who  should  be  adult,  and  that  their  conditicii 
ought  to  be  equal,  the  pupillary  substitution,  which  is  fruitless  for 
the  one,  would  likewise  be  so  for  the  other;''  unless  it  were  that 
the  testator  had  distinguished  them  by  substituting  the  adult  per- 
son to  his  infant  brother,  who  was  under  the  age  of  puberty,  for 
both  the  cases,  and  the  infant  brother  to  the  adult  brother  for  tb* 
first  case,  or  by  expressing  otherwise  the  intention  which  he  ooigltf 
have  therein.* 

V. 

3810.  He  who  is  substituted  to  an  Infant  under  the  Age  of  A- 
bertff,  and  to  another  Executor,  is  substituted  to  both  onfy  w  tie  Oau 
of  the  Vulgar  Substitution.  —  If  a  testator,  instituting  another  h- 
ecutor  with  his  infant  son  who  is  under  the  age  of  puberty,  encb 
as  his  relict,  who  is  mother  to  his  sou,  substitutes  to  both  of  them 
another  executor,  io  case  it  should  happen  that  oeitber  the  one  doc 

^  L.30,G<hjundta>.  *  L.A,^l,D.^^tpll^.mplr■^*'■ 
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the  other  should  succeed  to  him,  this  substitate  coald  not  pretend 
that  the  said  substitution  were  pupillary  with  regard  to  the  son  : 
for  seeing  it  could  not  with  respect  to  the  mother  have  any  other 
eftct  than  that  of  a  vulgar  substitution,  and  it  being  only  the 
same  with  respect  to  both,  it  would  be  only  vulgar  with  regard  to 
the  son/ 

VL 

3811.  He  who  is  substituted  to  Two  Infants  under  the  Age  of  Pu^ 
beriif  succeeds  only  to  him  who  dies  lasL  —  If  a  father  of  two  chil- 
dien  who  are  under  the  age  of  puberty,  having  instituted  them  his 
ezecntors,  substitutes  to  them  another  person,  in  case  that  both  the 
one  and  the  other  should  die  before  they  attain  the  age  of  pu- 
berty, this  substitution  will  not  have  its  effect,  except  in  the  cade 
that  they  both  die  under  the  age  of  puberty ;  and  the  substitute 
will  have  no  share  in  the  succession  of  him  that  dies  first  For 
the  intention  of  the  father  was,  that  each  of  his  children  should 
aooeeed  to  the  other,  and  that  the  substitute  should  not  be  called 
to  the  succession,  but  in  the  case  where  the  two  brothers  should 
chance  to  die  before  they  attained  the  age  of  puberty.' 

VIL 

3812.  He  who  is  substituted  to  him  who  dies  last  succeeds  to  both 
tfihey  die  together.  —  If,  in  a  like  case  of  two  infant  children  under 
the  age  of  puberty,  the  testator  had  substituted  another  person  to 
Biieb  of  the  two  as  should  die  last ;  and  they  both  happened  to 
die  together,  as  in  a  fire,  or  in  a  shipwreck,  so  that  it  could  not 
be  certainly  known  which  of  the  two  died  last,  or  if,  in  reality, 
they  both  died  at  the  same  instant,  this  substitute  would  succeed 
both  to  the  one  and  to  the  other.  For  besides  that  we  may  look 
upon  him  to  have  died  last  whom  the  other  did  not  survive,  the 
intention  of  the  father  in  calling  this  substitute  to  the  succession 

^  L.Aj  C.de  iwiptA.  H  at.  subtt.  We  must  not  look  apon  the  role  explained  in  this  arti- 
cle to  be  an  exception  to  that  which  has  been  explained  in  the  tliird  article  of  the  first 
section.  For  that  of  the  said  third  article  is  naturally  confined  to  the  case  of  a  disposition 
which  substitutes  only  to  an  heir  or  executor  who  is  under  the  age  of  puberty,  and  does 
DOC  extend  to  a  substitution  which  would  call  another  heir  or  executor  in  conjunction 
with  him  who  is  under  the  age  of  puberty.  Thus,  the  conjunction  of  another  heir  or  ex- 
ecvtor  with  one  wlio  is  under  the  age  of  puberty  makes  that  the  substitution,  which  is 
only  one  and  the  same  with  respect  to  both,  and  is  only  rulgar  with  regard  to  the  other 
heir  or  cxecntor,  cannot  be  pupillary  with  respect  to  him  who  is  under  the  age  of  puberty. 

K  L.  10,  C*.  de  impub,  et  al,  tubtt. 
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&ther|  he  wonld  be  his  heir,  mus  heeres^  and  have  a  right  to  the 
estate  actually  vested  iu  him,  although  he  was  ignorant  of  his 
light;  and  that  by  this  means  he  would  have  excluded  the  substi- 
tate,  and  transmitted  the  inheritance  to  his  heir ;  but  since,  by  the 
rale  explained  in  this  article,  the  substitute  succeeds,  even  not- 
withiitanding  the  son's  entry  to  the  inheritance,  when  he  is  after- 
vnadB  relieved  from  the  said  act,  and  renounces  the  inheritance, 
and  by  consequence  the  substitute  is  not  absolutely  excluded  by 
the  •en's  entry;  so  it  may  be  said,  that  neither  is  he  excluded 
by  the  son's  surviving  the  father,  when  the  son  does  not  enter  to 
the  inheritance,  since  before  he  accepts  the  inheritance  his  qual- 
ity of  son  and  heir  at  law  does  not  hinder  it  from  being  uncertain 
whether  he  will  be  testamentary  heir  or  not,  seeing  ho  may  re- 
somice  his  right;  and  seeing,  moreover,  it  is  certain  that,  when  he 
does  renounce,  things  will  be  in  the  same  state  and  condition  as  if 
he  bad  never  been  testamentary  heir,  for  the  same  reason  which 
makes  the  heir  or  executor  who  only  accepts  the  succession  a  long 
time  after  it  has  been  open  to  be  nevertheless  considered  as  being 
heir  or  executor  from  the  moment  that  the  succession  was  open, 
as  has  been  said  in  its  place.*  From  whence  it  follows,  that  the 
lemmciation  of  the  infant  who  is  under  the  age  of  puberty  makes 
the  substitute  who  accepts  the  succession  to  be  reputed  heir  or  ex- 
ecutor, iu  the  same  manner  as  if  the  substitution  had  been  open 
at  the  moment  of  the  testator's  death. 

3815.  We  ought  likewise  to  examine  here  a  third  question, 
which  is  started  by  the  same  interpreters,  which  is  to  know  if  the 
executor  to  whom  the  testator  hath  made  a  vulgar  substitution, 
happening  to  die  whilst  he  deliberates  whether  he  will  accept  or 
noty  will  transmit  the  right  of  deliberating  to  his  successor,  or  if 
the  inheritance  will  go  to  the  substitute.  Those  who  will  have 
the  substitution  to  take  place  found  their  opinion  on  this,  that  the 
law  which  empowers  the  person  who  deliberates  to  transmit  his 
light  to  his  successor^  is  a  new  law,  which  ought  not  to  be  ex- 
tended to  the  case  where  there  is  a  substitute.  But  altliough  this 
be  a  new  law,  yet  it  is  a  natural  and  just  one ;  and  the  testator 
did  not  intend  that  the  substitution  should  deprive  his  testamen- 
tary heir  of  the  benefit  of  this  law,  and  take  from  him  the  right  of 
deliberating ;  for  if  his  intention  had  been  such,  he  ought  to  have 


*  See  the  liftoentli  article  of  the  first  section  of  Iltirs  and  EieaUors  in  general. 
^  See  the  eighth  article  of  the  tenth  section  of  Te$tamtrUs. 

.04  • 
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TITLE  III. 

or  DIRECT  AND  FIDUCIARY  SUBSTITUTIONS. 

3816.  The  substitations  of  which  we  are  to  treat  under  this 
tide  are  bat  little  known  under  this  name  in  the  Roman  law, 
wheve  the  word  substUution  signifies  in  its  genuine  and  common 
aooeptation,  as  has  been  remarked  in  the  preamble  of  this  book, 
only  the  vulgar  and  the  pupillary  substitution.  And  as  for  the 
substitutions  treated  of  here,  that  is,  those  which  transmit  the 
goods  from  the  first  successor,  whether  it  be  executor  or  legatee, 
to  a  second  who  succeeds  after  the  first,  they  were  called  fidu- 
ciary bequests,  as  has  likewise  been  observed  in  the  same  place. 

3817.  It  is  not  necessary  to  repeat  here  what  has  been  said  in 
the  ]Mreamble  of  this  book,  concerning  the  difference  between  all 
tlMBe  scnreral  sorts  of  substitutions,  and  concerning  the  distinction 
that  was  made  in  the  Roman  law  between  direct  and  imperative 
terms,  and  terms  of  entreaty  and  request  to  the  testamentary  heir, 
as  to  what  relates  to  these  substitutions  or  fiduciary  bequests.  We 
pfesome  that  the  reader  has  not  forgotten  the  remarks  that  have 
been  made  in  the  said  preamble,  and  in  the  fourth  section  of  Tes* 
tamenis.  And  it  remains  only,  in  relation  to  the  subject  of  this 
distinction,  that  we  should  give  an  account  why  in  this  title  we 
have  (;onfounded  these  terms  of  direct  and  fiduciary  substitutions ; 
which  depends  on  the  remark  that  hath  been  made  in  the  same 
preamble,  that  according  to  our  usage  all  expressions,  both  direct 
and  others,  are  indifferent  for  all  sorts  of  substitutions ;  and  that 
with  respect  to  these  which  are  the  subject-matter  of  this  title,  we 
eaB  them  indifferently  either  fiduciary  bequests,  or  fiduciary  sub- 
stitutions, or  gradual  substitutions,  or  barely  substitutions;  and 
that  when  we  mean  to  speak  of  vulgar  and  pupillary  substitutions, 
we  distinguish  them  by  these  proper  names.  So  that  in  our 
usage,  when  wc  mention  barely  substitutions,  we  mean  those 
which  transmit  the  goods  firom  one  successor  to  another ;  for  the 
use  of  these  is  much  more  frequent  and  more  known  than  that  of 
vulgar  and  pupillary  substitutions.  And  whether  these  gradual  or 
fiduciary  substitutions  be  conceived  in  direct  terms,  as  if  the 
testator  substitutes  such  a  one,  or  in  terms  of  bequest  and  entreaty 
to  his  testamentary  heir,  or  to  a  legatee  whom  he  has  a  mind  to 
charge  with  it,  they  have  the  same  effect  that  was  given  by  the 
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Uotnaa  law  to  f«rraa  of  fiduciary  bequests,  aod  of  prayer  and 

entreaty,  in  all  sorts  of  tPstaxncnts,  and  to  direct  terms  in  the  tes- 

i.tatneiits  (if  aoldiers,  who  had  the  privilege  of  making  u^e  of  these 

I  ^las  iij  nubstitnting,  aa  the  father  had  alao  in  a  pupillary  siibadta- 

I  lion,  when  he  substituted  to  his  infant  sun  who  was   under  the 

I  |tge  of  fourteen,  and  not  emancipated  from  the  paternal  authoril)'. 

I'Bo  that  these  two  words   of  direct  and  fiduciary  sabstitulions 

hftve  in  France  the  same  senae,  and  signify  tliat  tn>tt  of  tiub«tjti^ 

tjon  which  transfers  from  one  kucccssoi  to  another  the  goods  wfaicli 

the  testator  has  made  subject  to  the  substitution.     And  n-e  bate 

had  the  more  reason  to  use  these  two  expressions  withont  dutii)& 

tJOD)  because  under  the  Roman  law,  as  has  been  ob.ierved  in  the 

fourth  section  of  Testamentji,  the  use  of  direct  expreasionH  and  pf 

expressions  by  way  of  prayer  and  entreaty  was  euiifounded,  ud 

this  ditfenence  abolished  for  the  institution  of  an  heir,   and  for 

legacies  and  particular  hduoiary  bequests,  by  two  ditfrrcnt  laws, 

the  one  of  the  emperor  Conaiantine,"  and  the  other  of  Juiitintaii;* 

which  led  naturally  to  the  confounding  iu  the  sume  manner  tlw 

use   of   these   ditlerent  cxprcosionA   in   the    substitutions   of  »a 

inheritance,  or  of  a  part  of  an  inheritance,  and  gcniTally  in  idl 

sorts  of  dispositions;  seeing  there  is  nothing  more  ttae  tlian  wbsl 

b  added  at  the  end  of  the  law  of  Justiuiiui's,  that  laws  n^aid 

things,  and  not  words  i  Nos  enim  non  verbis,  sed  xpsis  rcbtis  t^r» 

wii'oiiiiiiiix. 

3818.  Seeing  a  testator  may  substitute  either  to  all  his  estate, 
or  a  part  of  it,  or  only  to  particular  things,  such  as  a  boose,  a  fie^ 
or  other  thing;  we  shall  explain  the  rules  of  these  two  sorts  of 
substitutions  in  the  first  two  sections  of  this  title,  and  in  the  third 
some  rules  that  are  common  to  both  the  one  and  the  other. 

3819.  It  is  to  be  observed  in  relation  to  gradual  sabetitatiaitB, 
by  which  estates  are  conveyed  to  many  persons  successively,  that 
by  the  fifty-ninth  article  of  the  ordinance  of  Orleans  the  sabatitn. 
tions  were  restrained  to  two  degrees,  exclusive  of  the  inatitation 
of  the  first  heir  or  executor ;  and  the  said  ordinance  having  oo 
casioned  many  lawsuits,  on  account  of  the  preceding  substitntiou 
which  were  to  extend  beyond  two  degrees,  it  was  ordained  by  the 
fifty-seventh  article  of  the  ordinance  of  Moulins,  that  the  substi- 
tutions which  were  prior  to  the  ordinance  of  Orleans  might  be 
extended  to  four  degrees,  and  that  for  the  fntuie  they  should  be 

■£.  IS,  CJttaian.  ^  £.  S,  C. MM. dt J^dt. 
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fimited  to  two  degrees.  But  this  ordinance  is  not  observed  in 
some  places,  where  they  retain  the  nsage  of  extending  the  substi- 
totidns,  even  to  four  degrees  besides  the  first  institution.  And  this 
usage  has,  in  all  appearance,  taken  its  rise  from  the  hundred  and 
fifty-ninth  novel  of  Justinian,  where,  in  a  particidar  case,  he  ex- 
tends the  prohibition  to  alienate  the  estate  out  of  the  family  to 
four  generations,  although  it  is  done  in  a  dark|  ambiguous  manner, 
80  as  that  we  cannot  clearly  collect  from  thence  a  general  rule 
which  may  restrain  all  substitutions  to  four  degrees.  Which  may 
be  an  eflTect  of  the  manner  in  which  it  is  believed  that  this  novel 
was  composed  by  Tribonian,  the  same  which  he  made  use  of 
with  respect  to  other  novels,  of  which  an  ancient  Greek  author 
says,  that  he  sold  them  for  money  to  those  who  stood  in  need  of 
tfaem,  and  were  willing  and  able  to  pay  for  them.' 

3820.  Besides  these  ordinances  which  have  regulated  the  degrees 
of  substitutions,  that  of  the  month  of  January,  1629,  has  made  three 
other  regulations  in  relation  to  this  matter  of  substitutions  and 
fiduciary  bequests.  The  first  is  by  the  hundred  and  twenty-fourth 
article,  that  the  said  degrees  shall  be  computed  by  the  number  of 
persons,  and  not  by  the  stocks.  The  second  is  by  the  hundred 
and  twenty-fiflh  article,  that  fiduciary  bequests  shall  not  take  place 
in  movables,  except  it  be  jewels  of  a  very  great  value.  And  the 
third  is,  that  they  shall  not  take  place  in  the  testaments  of  poor 
country  people.  But  this  ordinance  has  not  been  strictly  observed. 
And  in  the  provinces  which  are  governed  by  the  T^iitten  law,  all 
persons  without  distinction  make  substitutions  of  all  their  goods. 
And  as  to  the  number  of  degrees,  we  see  that  even  in  the  places 
where  they  have  retained  the  use  of  substituting  even  to  four  de- 
grees, yet  the  said  number  of  degrees  is  extended  in  such  a  man- 
ner that  they  are  computed,  not  according  to  the  number  of  per- 
sons, but  according  to  the  stocks.  Thus  several  brothers  substi- 
tuted to  one  another  make  but  one  degree;  whereas,  by  that 
ordinance,  each  substitute  was  to  be  reckoned  one  degree.  And 
this  likewise  is  the  rule  in  all  other  places.  For  the  degrees  of 
substitutions  are  nothing  else  but  the  places  of  the  persons  substi- 

•  That  is  to  sav.  that  JiMtinian,  in  compo{>inj(  his  constitutions,  which  are  called  novels, 
took  the  advice  and  assistance  of  TrilM)ni:in,  —  that  famons  Trilwnian,  so  well  known  l»y 
hb  cannin};  and  dexterity,  and  hy  his  avarice,  —  who,  in  <H>m|>o«injr  these  now  constitn- 
tionm  took  money  from  dK>«c  whose  interests  ^ve  the  occasion  for  makin;^  the  said  laws ; 
and  he  worded  them  and  altered  them  jls  they  had  a  mind,  niakinj;  u*c  of  expressions  iliat 
were  dark,  difficult,  and  equivocal,  huch  as  were  capable  of  several  meaning.  IIarmn»n- 
pnlwt^lift.  X.tit.  1,  10. 
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ta  a  Bubstitation.  Thus  we  say  that  a  testator  has  substitated 
voek  a  one  to  his  executor,  or  to  a  legatee.  And  we  say  likewisei 
that  he  has  substitated  or  entailed  such  an  estate,  such  a  land. 


SECTION    I. 

OP   SUBSTITUTIONS    OR   FIDUCIARY    BEQUESTS   OF    AN   INHERITANCE, 

OR   A   PART   OF   ONE. 

Art.  I. 

8823.  Defcmlicm  of  Substitutions  or  Fiduciary  Bequests.  —  A  dub- 
atitution  or  fiduciary  bequest  is  a  disposition  which  transmits  a 
raooession,  or  a  part  of  one,  or  certain  goods,  from  the  person  of 
the  executor  or  legatee  to  another  successor,*  after  the  time  regu- 
lated by  the  testament^ 

II. 

3824.  Who  may  substitute.  —  The  liberty  of  substituting  is  the 
flame  with  that  of  instituting  executors  and  bequeathing  legacies ; 
and  whoever  can  name  executors  or  legatees  may  also  substitute 
to  them  other  persons  to  take  one  after  another  the  goods  which 
lie  shall  have  appropriated  to  them.® 

IIL 

3825.  Divers  Ways  of  substituting'  to  an  Inheritance  or  a  Part 
a/ one. —  Whether  there  be  only  one  executor  instituted,  or  wheth- 
er there  be  many,  the  testator  may  substitute  either  to  the  whole 
inheritance,  or  a  part  of  it  And  if  there  be  several  executors,  he 
may  restrain  the  substitution  to  the  portions  of  some  of  them 
whom  he  shall  think  fit  to  charge  therewith ;  leaving  the  others 
free  to  them.**  And  he  may  likewise  either  substitute  his  execu- 
tors one  to  another,  or  substitute  only  to  one  of  them  either  one 
of  his  coexecutors  or  other  persons ;  or  charge  one  of  his  executors 
to  restore  the  fiduciary  bequest  to  such  of  the  coexecutors  as  the 

*  4  8»  /n*^-  defiieic,  hand. ;  —  Inat.  de  ting.  rtb.  perfideic.  rd. 

*  D.SdeJideic.hcrred.;^l.  16,  §  1,  D.ad tenat.  coru.  TrfbdL;^l  78»  4  9,  «xf. 

*  The  same  capacity  is  required  for  every  dinpoftition  that  may  be  made  by  a  testament 
ai  for  makiof^  a  testament.    See  the  second  section  of  TtstamenU. 

*  S^^  f'^'  dejideic.  kar. 
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said  Mocutor  Hliauld  think  fit  to  make  choice  of;  and  th«  Liberty 
o(  fbirt  (shoioc  which  the  said  exciTUlnr  will  have  will  be  Dowiays 
contnury  to  the  necessity  he  will  be  under  of  rcstoiin^  thn  nid 
fiduciary  boqucgt  to  some  other  pentoil.'  But  the  effect  of  thi» 
liberty  will  I'p  i-ither  to  restoro  it  to  tlie  coexocutw  -n-faom  be  rinll 
h»ve  tnadc  choice  of,  if  he  makes  any  choic(%  or  to  leave  it  to  ill 
the  cocxocutora  jointly,  if  he  chooses  none  of  them  singly.' 

IV. 
3826.  TAe  Subititutum  U  Umited  to  the  Goods  whicA  Hut  TViMor 
Uavts- ^  in  nil  the  ca^es  where  an  executor  is  charged  vntb  a  <vl>> 
stitiition,  he  cannot  be  obliged  to  givif  norft  than  hi*  icctitttf 
And  if,  for  example,  a  testator  had  requested  bia  f!xectitor  to  iosti* 
tutc  by  hJB  testament  another  person  for  bis  executor,  this  dispo- 
sition wiruld  be  restrained  to  the  goodn  of  the  said  toetator.  And 
allliough  bia  exeoator  sbouid  accept  of  the  oxecutorahip,  yrt  hs 
would  be  at  liberty  to  di.'tposo  of  his  own  proper  goodA."  Porotk- 
erwise  thin  teetator  would  aetl  his  kindness  for  more  than  the  woith 
of  what  he  had  given. 


3837.  7%(!  Exrcnlor  who  is  chargtd  wUh  a  Substilxtion  nuqr  f^ 
tain  a  Fmirth  Pari  of  le/itU  vat  left  hiM.  —  He  who  ia  instituted 
exfciitur.  :iinl  cliurgeil  with  a  siibstituliiiii,  whether  it  he  nf  ihe 
whole  inheritance,  if  he  is  sole  executor,  or  of  the  portion  thereof 
which  is  left  him  by  the  testament,  if  he  is  only  executor  for  a  pai^ 
not  only  cannot  be  engaged  by  a  substitution  to  restore  more  tkaa 
what  is  left  him  by  the  testator,  but  be  cannot  even  be  obliged  to 
restore  the  whole.  And  as  the  executor  who  is  (Aaiged  witb  ■ 
legacy  may  retain  a  fourth  part  of  the  inheritance  for  the  FakadiaB 
portion,  so  the  executor  charged  with  a  substitution  may  retain  t 
fourth  part  of  the  inheritance,  if  be  is  univetBal  heir  or  executor, or 
a  fourth  part  of  his  portion,  if  he  is  only  heir  or  executor  for  t 
part :  and  it  is  this  fourth  part  which  is  called  the  Trebeliianic  pcr- 
tioii,'  of  which  we  shall  treat  under  the  following  title. 

'  L.  T,  1 1,  Z).  dt  nfr  iM. 

*'  Sm  the  twFUUi  vticle  of  the  *ec*>nd  sectioD  iif  Tiyiiin 

K  /..  Il4,t3.n/  D.dtiig.  1. 

^  J:.  IT.AarfjHK.  IMA;— dll.  114,f  6,aA%.  1.    Sac  ilw  MkiviiiK  anick. 

*  S«  Uie  fourth  dilp. 
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VL 

382&  !Z%e  FnUU  of  the  Goods  which  are  substiMed  retiuUn  to 
ik$  Executor  J  if  the  Testator  does  nU  otherunse  dispose  of  them.  — 
The  executor,  who  is  charged  with  a  substitution  which  would 
oblige  him  to  restore  to  the  substitute  all  the  profit  he  had  made 
by  the  goods  of  the  testator,  would  not  be  bound  to  restore  the 
finits  of  the  inheritanoe  which  he  had  reaped  until  the  time  that 
the  substitution  was  to  take  place.  For  these  fruits  were  only  a 
revenue  arising  from  the  inheritance,  which  was  his  until  the  case 
of  the  substitution  should  happen.  Thus,  these  fruits  having  ac- 
crued to  him,  they  ought  to  remain  his,  unless  the  testator  had 
otherwise  disposed  of  them.^ 

VIL 

3829.  The  Executor  who  is  charged  to  restore  all  that  he  has  had 
of  the  Goods  of  the  Deceased^  ought  to  restore  that  which  he  has  re* 
ceivedj  either  as  a  Legacy  or  otherwise^  out  of  the  Inheritance.  ^~  IS 
in  the  case  of  the  preceding  article  the  executor  had  received,  not 
only  that  which  belonged  to  him  as  executor,  but  also  some  legacy 
which  his  coexecutor  had  been  charged  to  pay  him,  or  some  advan- 
tage which  was  left  him  by  a  disposition  of  the  testator  over  and 
above  what  his  cocxecutors  had ;  these  sorts  of  advantages  would 
be  comprehended  in  the  substitution,  which  is  conceived  in  such 
terms  as  would  oblige  the  executor  to  restore  all  that  he  had  re* 
oeived  of  the  goods  of  the  testator,  unless  his  disposition  could  be 
interpreted  in  another  sense.^ 

VUL 

3830.  The  Substitution  may  be  either  to  a  Certain  Time^^  or  upon 
Qmdition.  —  The  testator  may  not  only  charge  his  executor  to  re- 
store the  inheritance  to  another  person  at  the  time  of  the  death  of 
the  said  executor,  but  likewise  to  restore  it  after  a  certain  time,  as 
at  the  time  when  the  substitute  shall  be  of  full  age.  And  one  may 
also  substitute  upon  condition,  as  if  the  substitute  were  called  only 
in  case  that  he  should  have  children.™ 


^  L.IS,  Ik  (ul  fniat.  TnbeU.;  —  d.  /.  4  2;  — /.  57,  eod.  See  the  following  article,  and 
the  fourth  title.     V.  /.  32,  tod. 

'  /*-  16,  C  dt  jidtic. 

**  t  2,  inf.  Inst,  dejidcic.  haeml.  Sec  the  texts  cited  on  the  fi»t  article  under  the  let- 
ter ft. 
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IX. 

:)83L  Tiie  ExfiCuUir  ought  to  restore  tke  JVwt*  o/  tJut  Jubuiiuy 
Jietjuest  front  the  Time  of  his  Deiap,  and  is  also  Uabh  to  CotU  attd 
Hamaget:  if  there  be  Orotcnd  for  nuA  a  Demand.  —  If  tbe  execntu 
who  is  churg;?*]  with  a  liduciEuy  bequest  delays  to  maku  rvsUtatioD 
thvrt^of  After  the  time  or  case  of  the  Htibsdtation  \»  come  to  fam, 
and  the  person  in  whose  favor  tho  substitution  was  made  tm 
taxi^f  u  legal  demand  thoreof,  he  will  be  accountable  for  aU  the 
fruits,  the  rovcimca  and  interest,  from  the  time  of  tbc  dvmaiid.  or 
trtKii  from  the  time  that  the  substitution  was  to  take  plave,  if  be 
had  knavishiy  detained  the  goods  which  were  to  have  been  deliv- 
ered by  virtue  of  the  substitution,  as  if  he  bad  concealed  tbe  tetflr 
mcnt  And  be  would  be  liable  also  in  this  ease  for  costs  aiul 
damages  to  the  person  to  whom  the  goods  were  to  be  restored,  if 
there  were  any  room  for  such  a  demand." 


3832.  If  the  Executor  is  not  in  Delaji,  ike  is  not  bound  to  wuh 
RestittttioH  of  the  FndU.  —  If  the  substitnte  to  whom  the  goods 
were  to  be  restored,  knowing  nothing  of  his  right,  had  neglected  tii 
demand  them  of  the  executor  who  was  charged  to  restore  theni^ 
and  had  suffered  him  to  enjoy  them  beyond  the  time  at  which  iht 
reKtltnlion  ought  to  have  been  made,  the  said  executor  would  not 
be  bound  to  restore  the  fruits  which  he  had  reaped  during  thai 
time.  For  besides  that  he  might  look  upon  the  said  goods  as  hi* 
own  until  the  person  for  whom  he  held  them  in  trust  had  stripfwi 
bim  of  them,  he  might  either  doabt  of  the  validity  of  the  anbiti- 
tation,  or  not  know  that  the  same  was  open,  or  preanme  that  Uk 
person  who  was  sabstitated  to  the  goods  waa  willing  that  k 
should  enjoy  them." 

*  L.36.  D.Jt  feprtf.  3.  Sm  tb«  fbtlowing  utide.  See  Ibe  fbarteentli  wtide.  Wbl 
k  puty  is  condemited  to  paj  intereit  or  to  make  rtaliltion  of  tbe  bvin,  tbe  ismm  a  > 
plan  of  duoBgeg ;  Bad  by  oar  naagr  no  other  danuga  mn  adjodged  except  is  pvlxt- 
lar  (sses  where  tlicre  u  notoriovs  knaTerr,  or  tbcT  be  dne  br  (Im  natnra  cf  the  eagip- 
tnenL  ta  to  whidi  the  readv  maj  OHMilt  Ae  pfeanbla  of  ifaa  title  «f  AAratf,  Cb^  W 
Damagm. 

'  Si  hsns  post  nahaa  temporia  teMifnu,  ena  pf  amii  di«  fiihiii  iwiinii i  it,it- 

dacta  qoajta  restitaet.  Pnetai  eoim  qai  penepti  laat,  aegfigeatia  petwnia,  boo  jaitida 
dTfdDcQ  peirepci  Tid«Dtiir.    L.  n.  t  3.  £>  admiat.  IhiO. 

AlthoD^  Ihb  text  icUm  M  maoAer  rale,  expUiaed  i>  tbe  faartb  article  of  the  taai 
wctioo  of  the  lyttOtamr  Pirtiim,  irt  it  impUea  thM  wUch  ii  oxplaiHl  in  diii  BtidE, 
4S<1  it  u  &  n)a«eijDeQi.-e  thencf  wtkkli  il  a  cost  to  comprebeiML  It  aaj  be  nid  witk  it- 
■pnt  to  thu  atlide,  ihal  Ait  Bjjialw  iMsht  t  ' 
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XL 

3833.  What  Care  the  Executor  (night  to  take  of  the  Goads  that 
are  stibstitnted,  —  The  executor  who  is  charged  with  a  substitution 
or  fiduciary  bequest  of  the  inheritance  is  bound  to  take  care  of  it ; 
but  the  care  which  he  is  obliged  to  take  is  only  such  as  that  there 
be  no  room  to  charge  him  with  any  fault  or  negligence  that  may 
bofrder  upon  knavery.  And  the  diligence  which  he  may  have  used 
in  some  aflairs  would  not  render  him  the  more  obnoxious,  although 
he  had  failed  to  use  the  same  diligence  in  other  affairs  of  the  like 
nature.  Thus,  for  example,  if  he  had  gathered  in  some  debts  of 
the  inheritance,  that  would  not  make  him  answerable  for  other 
debts.' 

XIL 

3834.  The  Executor  recovers  the  Expenses  he  has  laid  out  on  the 
Fiduciary  Bequest.  —  The  executor  who  restores  the  inheritance  to 
the  person  who  is  substituted  to  him  may  not  only  retain  the 
fourth  part  of  it  for  the  Trebellianic  portion,  but  all  the  expenses 
he  has  been  at  on  account  of  the  inheritance.^ 

XIIL 

3835.  If  a  Father  who  is  charged  with  a  Fiduciary  Bequest  for 
his  Children  dissipates  the  Effects^  they  may  be  taken  out  of  his 
Hands.  —  If  a  father  had  been  charged  to  restore  to  his  son 
an  inheritance,  and  had  squandered  away  aiid  dissipated  the  ef- 
fects thereof,  or  committed  other  frauds,  he  might  be  obliged  to 
restore  the  said  effects  to  his  son,  although  he  were  still  under  his 
father's  jurisdiction,  and  although  the  fiduciary  bequest  were  upon 
the  condition  that  it  should  not  take  place  till  after  the  son  were 
emancipated,  or  at  some  other  term.  And  if  this  son  should  hap- 
pen to  be  in  his  minority,  the  administration  of  the  goods  would 

tnxt»  with  much  more  reason  than  the  executor  who  is  charged  with  a  lej^y.  See  the 
third  article  of  the  ei^^hth  section  of  LegacM^  and  the  remark  that  is  there  made  on  it. 

f  L.ti.^  ^. /).  ad senat.  TnAfltf. ;  — /.  58,  ^  l,«rf.;— /.  108,4  UjJ.deUy.l.  Sec  thi- 
Mcond  article  of  the  tenth  section  of  Legttries.  It  is  necessary  to  remark  upon  this  arti- 
cle, and  u])on  the  8c<rond  article  of  the  tontli  section  of  [jt^jacif*^  the  difrcrencc  between  tin 
exemtor  clian^  vrith  a  Icji^y,  and  him  who  is  charged  with  a  universal  substitution  of 
an  inheritance,  or  of  part  of  an  inheritance,  in  that  the  engagement  of  this  last  hiivinjj:  u 
larger  extent,  nnd  his  own  interest  being  concerned  therein,  it  would  seem  that  he  was 
not  boimd  to  tiike  the  same  care  as  the  executor  who  is  charged  only  with  one  thing  for  a 
IcM  time,  and  where  the  interest  of  another  person  is  concerned,  which  he  oug)it  Iceis  to 
neglect  than  his  own. 

1  L.  32,  4  3,  />.  tid  tmat.  TnML    See  tlic  ninth  article  of  the  teutli  section  uf  Ijujuris. 
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be  (Committed  in  Ihe  mean  while  to  a  cnrator.  For  as  it  wnald  bo 
neither  jiict  nor  decent  to  oblige  the  fatlitr  to  (rive  ^eourity  for  ibe 
■  JEduciary  bequest,  so  on  the  other  hand  it  vroald  be  cqnhvbl*  to 
[  |iirrvt-i)t  the  loos  of  the  goods  bj  the  only  ni<-niifl  ihM  wooU  ba 
possible,  thHt  (s,  by  taking  them  uat  of  his  bauds.  Rut  if  th*ii> 
Iber  had  not  whereapon  to  sobsist  otherwip«,  n  tiuiinteiuu»»  waaU 
be  allottrd  liim  out  of  the  goodH  whit^h  he  licld  in  tntet  for  hta  soa' 

XIV. 

3836.  Punishment  of  the  Eremtor  irAo  debrtnf  fht  Go-ds  o/"  ttt 

fiduciary  Be^wfst. —  If,  after  an  ejteciilor  who  is  cbargwi  with  n 

inheritaneo  in  trust  has  restored  it,  other  goitin  b<-lungini;  lo  the 

inheritAiioc  be  discovered  which  he  Ims  fraaduJentiy  kept  back,  be 

will  Ije  bound  to  restore  them,  together  with  the  fniiu*  or  olbw 

,  nrennes  of  tlie  same,  and  likewite  witl  be  liable  to  coaU  and 

t  damages,  if  rhcrc  be  room  for  any  eneh  di'maiKl,      Bat  if  tlr 

l^titation   had  been  made  by  virtue  of  a  transaction  or  olhrf 

af^reement  execiitnl  fairly  and  honestly,  which  had  dischntfial  him 

in  such  a  manner  from  all  ancr-rrekoning  us  that  ttie  gu<>d*  whMi 

were  not  restored  ought  u>  be  comprehended  therein,  he  will  i*- 

tain  them.* 

XV. 

ter  {he  executor  who  is  charged  with  a  fiduciary  bequest  trf'  as  in- 
heritance has  made  restitution  of  it,  aa  all  the  goods  and  ail  tkt 
rights  belonging  to  the  said  inheritance  pass  to  tbe  petson  f» 
whose  behoof  the  6duciary  beqnest  was  made,  so  he  onght  also  to 
bear  the  chaiges  of  the  inheritance,  and  to  warrant  the  execnUr 
who  has  restored  the  inh»itance  to  him  against  all  the  cbarp* 
thereof.' 

XYL 

3938.  Otildren  ckargrd  tniA  a  FidiKituy  Btguest  retaim  tkek 

Legitime.,  or  Child's  Part.  —  ff  a  father  or  other  aaixndant,  havii^ 
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institated  one  of  his  sons  for  hia  executor,  bad  charged  him  with 
a  fiduciary  bequest  of  the  whole  inheritance,  or  a  part  of  it.  or  of 
some  goods,  this  disposition  would  not  diminish  the  legitime  or 
filial  portion  due  to  the  said  child,  and  he  would  retain  it.  For 
children  cannot  be  deprived  of  their  legitime,  and  they  ought  to 
have  the  same  free  of  all  charges,  as  has  been  said  in  its  place.^ 

Remarks  on  the  Precedino  Article. 

3839.  Besides  the  legitime  or  filial  portion  which  children  who 
are  charged  with  substitutions  or  fiduciary  bequests  may  retain,  it 
has  passed  into  a  custom  that  they  may  moreover  retain  the  Tre* 
bellianic  fourth  part,  of  which  we  have  already  made  mention, 
and  which  we  shall  explain  in  the  last  title.  Thus,  for  example, 
an  only  son  charged  with  a  fiduciary  bequest  will  have  for  his  leg- 
itime or  filial  portion  the  third  part  of  the  goods,  and  for  his  Tre- 
bdlianic  portion  the  fourth  part  of  the  other  two  thirds  which  he 
is  obliged  to  restore ;  which  makes  in  all  the  half  of  the  whole,  and 
hath  given  occasion  to  the  common  saying,  that  the  son  hath 
the  deduction  of  two  fourth-parts,  although  this  deduction  does 
not  always  amount  to  a  half,  and  ought  to  vary  according  as 
the  number  of  children  varies  the  quota  of  their  legitimes  or  filial 
portions,  pursuant  to  the  rules  explained  in  the  title  of  the  Legt- 
iime  or  Filial  Portion. 

3840.  Most  authors  agree,  that  this  usage  is  taken  from  the 
canon  law  in  the  16th  chapter  de  Testamenlis^  because  that  decre- 
tal affirms  a  sentence  of  a  judge  who  had  decreed  this  double  de- 
duction of  the  legitime,  and  also  of  the  Trebellianic  portion.  And 
some  have  pretended  that  these  two  deductions  may  be  founded 
on  consequences  drawn  from  some  of  the  Roman  laws,  but  there 
is  not  one  of  them  on  which  this  deduction  can  be  founded ;  nay, 
on  the  contrary,  the  most  able  interpreters  look  upon  this  double 
deduction  to  be  an  error.  But  although  it  be  an  error  against  the 
Roman  law,  yet  it  is  noways  an  error  against  equity,  nor  against 
the  law  of  nature,  which  appropriates  to  children  the  goods  of 
their  fathers.  And  it  is,  on  the  contrary,  a  rule  which,  seeing  it 
renders  the  condition  of  the  children  more  advantageous  than  it 
was  under  the  Roman  law,  although  only  in  the  cases  where  they 
are  burdened  with  substitutions  or  fiduciary  bequests,  ought  to  be 
received  as  favorably  in  the  provinces  which  are  governed  by  the 

■  iVor.  39,  c.  1 ,  —  /.  32,  C.  de  inoff.  tatam.    See  the  title  of  the  legitime. 
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written  lew  as  is,  in  the  provinces  which  are  govicmml  bifthait 
cuetonis,  that  custom  which  apiwopriates  the  gn»ie«t  pwt  of  efr 
tatee  to  thv  hrin  of  blood,  and  even  lu  collateral  relatioiu  of  tki 
jeinoleitt  degree,  to  whom  it  gives  mudi  more  thiui  the  i 
Jaw  gives  to  rliildren,  and  bo  as  no  di^Maition  made  i 
adon  of  death  can  lessen  the  same.  And  likewise  this  double  4is 
dnction  has  been  accounted  ao  efjuibiblc  in  iuelf  that  it  baa  ben 
rei'^ived  everywhere. 

3841.  It  i«  in  all  probability  becanae  of  lhe?«  considerations  that 
Bome  interpreters  have  been  of  opinion,  that  thio  donble  deduction 
ought  to  be  extended  to  legacies  aji  well  aa  to  fidadnry  beqaob, 
and  that  rhildrvn  overcharged  with  legacies  oo^t  to  liave  in  Ife 
first  place  their  legitime  or  child's  pari,  end  next  tho  PalddsB 
portion  of  the  surplns,  which  would  ocrtainiy  be  aa  equitable  in 
jUuft  case  as  in  the  others.  And  tliere  would  UkewiHt  be  nmrh 
Uorc  reason  for  ^^ranting  to  children  ovcrehurged  with  l(->ga<:in  (he 
trieduotion  of  the  Folcidian  portion,  over  and  above  their  Icfntitne  cr 
ttluld's  part,  than  for  granting  tfaera  th«  dednction  of  ilie  TrebeUi- 
portion  iu  the  case  of  substitutiona,  becaaso  childirn  am  not 
■eenamonly  charged  with  snbstitntion»,  Dnlew  it  b«  in  bivor  of  that 
chtktrea,  or  of  the  deaoendanis  of  the  pcreon  who  haa  raadi 
sobetitntkin,  whereas  legacies  may  be  in  favor  of  other  pOMM* 
n  those  of  the  family  :  and  because  tbe  executor  who  U  chanpd 
wiih  fidui-iary  hequfsts  has  the  use  and  profit--  ot  ili';  !.-■"•. 1-  uin:i 
tbe  time  of  tbe  restitation  comes ;  but  the  executor  who  is  chaipd 
with  tbe  legacy  is  stripped  of  it  from  the  time  that  the  sacceaMS 
is  open.  But  other  authors  have,  on  tbe  oootiaiy,  been  of  opiiaaa) 
that  this  rule  of  the  two  dedoctioiis,  which  they  say  baa  beea  es- 
tablished only  by  an  eiror,  ought  not  to  be  drawn  to  conseqaenen 
beyond  the  ancient  rules.  And  this  last  opinion  has  prevaiW 
over  the  other;  and  tberefoie  they  have  only  extended  in  some 
places  tbe  double  deduction  of  tbe  le^tinie  and  of  the  TrebeUianic 
portion  in  faror  of  a^ceodaniB  who  are  charged  with  Sdociary  be- 
quests by  their  desceodants. 

XVTL 
3S42.  TkeWife'tJbmlm€,amdid»aWomai?t3SmTiaftPortiim, 
art  t4ikem  ma  of  lie  Afctfihrterf  GootU.  —  If  die  legitime  of  chiiJi 
part  of  a  son  who  is  ckarged  with  a  sohetitntion  is  not  suffident 
to  f4-nlo  a  joiniuTP  on  his  wife  profMrtionable  to  what  she  brought 
with  her  in  mantle,  and  to  answer  tbe  other  ngfats  and  dainu 
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which  she  may  be  entitled  to  by  virtue  of  her  marriage,  the  other 
goods  that  are  subtstitutcd  would  be  subject  to  the  same,  and  so 
much  would  be  taken  from  them  as  should  be  found  necessary  to 
make  up  the  deficiency  in  the  legitime  or  child's  part  for  these 
purposes.  For  fathers  and  other  ascendants,  who  charge  their 
ohildren  and  other  descendants  with  substitutions  or  fiduciary  be- 
quests, do  not  mean  thereby  to  restrain  them  in  their  conduct,  and 
to  hinder  them  from  marrying.  Thus,  the  goods  which  they  leave 
them  are  first  appropriated  to  the  jointures  and  other  rights  of 
their  wives,  according  as  the  quality  of  the  persons  may  demand. 
And  if  it  were  a  daughter  charged  with  a  fiduciary  bequest,  she 
would  in  like  manner  retain  out  of  the  substituted  goods  that 
which  would  be  necessary  for  her  marriage  portion,  suitable  to  her 
quality,  if  her  legitime  or  child's  part  were  not  sufficient  for  it* 

Remarks  on  the  Precedino  Article. 

3843.  We  might  gather  as  a  consequence  from  the  last  of  the 
texts  cited,  that  the  double  deduction  of  the  legitime  and  of  the 
TVebellianic  portion,  of  which  mention  has  been  made  in  the  re- 
marks on  the  preceding  article,  is  not  agreeable  to  the  Roman  law : 
for  if  Justinian  had  thought  that  a  son  who  was  burdened  with  a 
fiduciary  bequest  was  to  have  both  his  legitime  or  child's  part,  and 
also  the  Trebellianic  portion,  in  all  probability  he  would  have  ex- 
pressed it ;  and  seeing  that  he  gave  leave  to  deduct  out  of  the  fidu- 
eiaiy  bequest  a  jointure  for  the  wife  of  the  heir  or  executor  who 
should  be  charged  therewith,  and  added,  as  he  has  done  in  this  text, 
that,  if  the  legitime  or  child's  part  were  not  sufficient  for  that  pur- 
pose, the  said  jointure  ought  to  be  taken  out  of  the  other  goods  that 
were  subject  to  the  fiduciary  bequest,  he  would  not  have  failed  to 
have  added  likewise  the  Trebellianic  fourth  part,  and  to  have  said, 
that,  if  the  legitime  and  the  Trebellianic  portion  were  not  sufficient, 
the  surplus  should  be  taken  out  of  the  rest  of  the  substituted  goods. 
As  to  which  it  may  be  remarked,  that^  seeing  by  this  ne^  right  of 
the  double  deduction,  the  son  who  is  charged  with  a  substitution 
of  the  inheritance  retains  the  half  of  the  goods  for  his  legitime  and 
Trebellianic  portion,  it  would  seem  that  the  fiduciary  bcqutvst 
ought  not  likewise  to  be  diminished  by  taking  from  thence  a  joint- 
ure for  the  wife  of  the  heir  or  executor  who  should  be  charged 
with  the  said  fiduciary  bequest ;  especially  if,  according  to  the  sen- 
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tor  could  not.  have  been  to  prefer  the  substitutes  to  these  chil- 
dren.* 

XX. 

8846.  l%e  Executor  avg'ht  to  make  an  Inventory^  and  to  give 
Security^  if  it  be  necessary  for  the  Preservation  of  ike  Fiduciary 
Bequest. —  Seeing  the  executor  who  is  charged  with  a  fiduciary 
bequest  either  of  the  whole  inheritance*,  or  of  a  part  of  it,  cannot 
accept  it  but  with  this  charge,  he  is  obliged  to  make  an  inventory 
of  the  goods,  in  order  to  preserve  the  right  of  the  substitute.  And 
this  inventory  ought  to  be  made  either  in  presence  of  the  substi- 
tate,  if  he  can  be  there ;  or  if  he  is  not  present,  or  even  is  not 
born,  the  executor  ought  to  make  it  in  such  manner  as  the  judge 
shall  direct  And  both  in  the  one  and  the  other  case,  besides  the 
iDventory,  the  executor  is  bound  to  give  security,  if  the  circum- 
■tiTfw  require  it,  and  unless  the  testator  has  discharged  him  from 
giving  any.* 

XXL 

3847.  Even  the  Father  and  Mother  are  obUged  to  give  Security 
m  Two  Cases  for  the  Fiduciary  Bequest  —  If  the  executor  were  a 
father,  or  other  ascendant,  charged  with  a  fiduciary  bequest  in  be- 
half of  his  own  children,  he  would  be  excepted  from  the  rule  of 
giving  security,  unless  the  testator  had  obliged  him  to  do  it,  or  the 
•aid  exeitutor  had  contracted  a  second  marriage.^ 


SECTION    II. 

OF    SUBSTITUTIONS   OR  PAKTICl'LAR    FIDT'CTARY    BEQITESTS  OF  CERTAIN 

THINGS. 

3848.  Seeing  particular  fiduciary  bequests  of  certain  things  are 
of  the  nature  of  legacies,  as  hiis  been  shown  in  the  title  of  Legor 
cies,  we  must  apply  to  thc-^e  fiduciary  becjuests  the  ruh»s  of  that 
title  which  are  applicable  to  them. 

■  ^  102,  Z).  dip  cxmdit.  €t  dem. ; — v.  l.jubemuM^  C.  ad  9fnat.  TrtMl. ;  —  /.  30,  C.  d^  jideic. 

•  L^X^D.  ut  legat.  *r«  fid.  tun*,  cntis.  rav.;  —  d.  I.  4  10; — /.  1,  (\  ut  in  fWM.  injnt.  Vfi 
JUL.  «.  c.  HI. ;  —  Aop.  1,  r.  2,  ^  1 ;  —  /.  2,  Cxd  in  ponsesn.  h^.  rAjid.  t.  r.  m.  Sec  the  fourth 
Wtfele  of  the  flm  section  of  the  Faicidian  Portion. 

^  L.  6,  C.  ad  9enat.  TrebeU. 
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38^19.  One  may  mbstitulc  Things  of  all  Kinds.  —  Une  may  make 
a  substitution  or  fuiiH'iiiry  bequest  of  particular  things  "f  ail  kind*. 
BUcli  aa  a  fief,  a  house,  or  other  leiieinent,  ami  of  other  eorla  of 
goods,  of  a  sum  of  inooey,  and  of  every  other  thiog  ■which  un 
u  mind  should  go  from  one  successor  to  another.' 

II 

3850.  Oae  mat/  charge  with  a  Fiduciart/  Bequest  eilhrr  tht  Ai 
eculor  or  a  Le^aiee.  —  The  testator  may  charge  with  a  fiduciary 
bequest  of  a  particular  thing,  cither  his  own  executor,  or  a  legalmv 
whol  her  Ihi.'  thi  iig  be  a  part  of  the  inheritance,  or  belong  to  the  u- 
ecutor  or  legatee,  or  to  some  other  person.'' 

'  IIL 
38.'']].  DifereiU  Manners  of  SubgtittUing. —  These  fiobetitntioM 
or  fiduciary  bequests  of  particular  things  may  be  made  in  »evenl 
tnanners;  which  may  be  diwtinguisheii  either  by  the  diilerenras  of 
the  rx()r(?98ioii»  which  the  testators  may  malce  ose  of,  or  by  ths 
differencea  which  may  diversify  the  dispositions  of  this  aaUHr 
independently  of  the  ways  of  expressing  them.'  ^^|L 

■i'^'r}.  Al!  R,/>rrsfii},!s  which  rrpUiu!  ihr  Inlnitu'u  uf  ih--  Tcststor 
are  sufficient  for  a  Fiduciary  SubstUution.  —  As  to  the  expreuioiU) 
in  what  manner  soever  the  testator  may  have  explained  himself, his 
known  intention  ought  to  serve  as  a  rule.  And  even  the  expm- 
sions  which  seem  to  leave  the  fiduciary  bequest  to  the  disczetioB 
of  the  executor  or  legatee  who  is  charged  with  it,  oblige  bim  u 
much  as  those  which  ordain  it  in  express  terms.  Thus,  for  exam- 
ple, if  a  testator  had  said  that  he  is  sure  his  executor,  or  a  lega- 
tee, will  restore  to  such  a  one  such  a  thing,  or  he  entreats  bini 
to  restore  it,  these  expressions  would  make  a  fiduciary  bequest, 
which  would  not  depend  on  the  will  of  the  person  whom  the  eaid 
disposition  might  concern.'' 

*  Itat.  dt  ting.  nb.  prrjidae.  rtlict. 

*•  Intt.dtiiHg.T*.piTjid.Ttl.;  —  \  \,tod.  ;  —  l.ia,  D.dtkgoLt. 

*  See  the  following  uticles. 

'  L.  II,  t  19,  in/.  D.dtlfgat.i;  —  t.  \M,  D.  dt  Irg.  W —I  118,  eoa.,— IS,  C  o— ■ 
dt  Jtynt.  eljid. :  —I.  67,  i  ult.  D- de  ttgoL  3.  See  the  fortr-Mranlh  aitkle  of  (he  Of** 
section  of  T--'tatiie«rt. 
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V. 

3853.  Divers  Manners  of  Dispositions  tchich  have  the  Nature  of 
a  Fiduci<iTy  SubstituHon.  —  Exampte.  —  As  to  the  different  mannera 
of  dispositions  which  have  the  nature  of  fiduciary  substitution?, 
tbifl  diverBity  depends  on  the  will  of  the  testator;"  who  may,  for 
example,  either  make  a  simple  fiduciary  bequest,  chaining  his  ex- 
ecutor, or  a  legatee,  to  restore  to  such  a  one  a  land  or  tenement  or 
other  thing;  or  forbid  the  alienation  of  a  fief  or  other  estjite  out  of 
his  own  family,  or  that  of  his  executor,  or  of  a  legatee,  to  whom  he 
had  devised  it:  for  this  pn^hibition  to  alienate  the  said  fief  or  es- 
tate would  imply  a  substitution  in  favor  of  those  of  that  family  to 
which  the  same  was  appropriated/ 

VI. 

3854.  One  may  make  a  Fiduciary  Substitution  in  Favor  of  Per' 
$tmi  to  be  bam, —  One  may  make  a  fiduciary  substitution  of  a 
particnlar  thing  either  in  favor  of  certain  persons,  naming  them, 
or  of  persons  that  are  not  as  yet  born,  but  who  may  be  born,<  or 
even  indefinitely  in  favor  of  a  person  who  shall  be  chosen  out  of  a 
family  by  the  executor  or  the  legatee  who  is  charged  with  the  fidu- 
ciary substitution.^ 

VII. 

3855.  Order  of  the  Fiduciary  Substitutes,  if  there  be  several  to 
amcceed  successively.  —  If  the  fiduciary  substitution  respects  sevenil 
persons  who  are  called  successively  one  after  another,  tlie  substi- 
tutes will  succeed  in  the  order  regulated  by  the  testator,  if  he  h:is 
given  any  directions  about  it,  or  according  as  tliey  shall  be  called 
by  the  executor  or  legatee  who  is  charg(*d  with  tlu*  fiduciary  sub- 
■titation,  if  the  testator  has  left  him  the  liberty  to  regulate  the 
order  of  their  succeeding,  which  depends  on  the  following  rules.* 

VIII. 

3856.  Different  Manners  of  refpilatin^  thi$  Order, —  The  testa- 
tors may  regulate  differently  the  order  of  the  fiduciary  substitutes, 

*  See  the  articlos  which  follow. 

'  See  the  twelfth  ftrticle. 

f  Sec  the  tliirteoiitli  artiric  of  the  second  Mxrlion  of  //*i'nt  and  Kr*rutors  in  jr<'ncrul ;  the 
twenty -!M.H*on«l  aiu!  twenty-third  articles  of  the  second  section  of  Ttstiu/wnts,  and  the  third 
article  of  the  j!0<on<l  Kcction  of  l^ijacUs. 

k  L.  57.  S  2.  />.  ad  u  nat    TnUli 

'  See  the  followinjj  articles. 


r 
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according  to  their  diffcrotit  inU'iitione.  Thus,  a  tt-atator  iriBj  mrair 
tbcm  uv(^  unv  in  the  rank  which  h^  pleases  to  give  tliem.  thiu, 
be  may  without  onming  thvm  point  thfm  out  by  Kimv  dmcrift- 
tiou,  such  n.H  the  eldest  males  of  hia  descendants.  Thus,  he  ma 
simply  substltnte  those  of  his  family.  And  what  bp  may  do  wiih 
?es|>er;t  to  his  ohildren  and  descendants,  or  those  of  bin  own  fam- 
ily, he  may  likewise  do  th<^  same  with  r^fHvt  to  llir  rbildm 
ftithi^r  of  the  family  of  his  executor,  or  that  of  a  legatee,  if  he  sutt- 
Btitutcs  to  liim." 

3SA7.  A  Plduriary  Substituliim  made  mdejbniehf  tUhtr  fa  mtt^ 
a  cetiatH  Patiiify,  or  to  a  certaim  FamUf/. —  If  th<r  &dDciary  tnibcti- 
tution  be  indi-fiiutrr  in  favor  of  some  one  peisjin  of  n  futiiily  whoe 
the  tosiator  had  not  any  other  way  described,  as  if  be  had  cfaaignl 
Us  executor  or  a  legatee,  haring  children  or  grandchtldreo.tn  Icsic 
tn  one  of  tliem  a  hou.->e  or  some  other  tenement,  this  undeor 
mined  tidncinry  sub^titntioo  woald  knvc  it  to  the  executor  or  W- 
■tee  whv>  is  eluiq^l  n'ilh  it  to  make  dioiee  of  tbe  pemon :  utd  fe 
WQukl  futlU  the  same  by  leaving  llm  anhgtitntpd  goods  to  any  oof 
of  tbe  fnmily  *  whom  be  ^ould  pleaw  to  pitch  on.  even  althdU^ 
ht  «4)ould  leaTT  it  to  the  wmoteat  of  the  family,  preferring  him  to 
those  wSii  ^^-ere  in  a  nearer  d<^sTT^,"  B«l  if  the  Gdneiary  •ob^i- 
tutiixi  w.-n-  not  iimited  lo  oise  o1  'he  fiimily;  as  if  ih.'  T.-T,.,i.,r  In.! 
suWtitiued  indefinitely  those  of  his  own  family,  or  of  tbe  frmilj 
of  the  executor  or  of  tbe  legatee,  those  of  tbe  said  family  wto 
should  happen  lo  be  in  the  nearest  degree  ^t'onld  exdnde  tbe 
uiosi  T^'inoie,  and  thi^se  who  f'hoidd  happen  to  be  in  the  same  d* 
srr»f  woidii  suii-ei^  jointly,  ojiieis  there  should  be  ground  to 
judge  otherwise  of  the  intention  of  the  testator  by  cJicumstaiKa 
which  luight  diseover  tbe  same.* 

ReMaKK?   ox    the    PbeCEDI>€    AKTIC1.E. 

3:^5^  We  have  added  at  the  end  of  the  aitide  the  tanpefanMOt 
of  the  inteniitMi  of  the  tesiaior;  kw  if.  fcr  example,  m  peison  d 
STC^x^  <{n^it^~  had  orxialned  that  a  laud  wfaicfa  had  been  eiectrd 
in;o  a  title  of  a  dueby.  coonty.  or  barooy,  should  remain  tn  Ins 

^  $iw  dif  Mxv  <«M<1  <•  ^  MkviMc  Made. 
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lunilyt  it  would  be  presatned  that  his  intention  was  to  appropri- 
ate the  same  to  the  eldest  heirs  male,  and  not  to  leave  a  handle 
for  lawsuits  and  wrangling  by  the  division  of  an  estate  of  this 
kind.  As  to  which  it  may  be  observed,  that  it  is  very  difficult  for 
ft  caae  of  such  a  substitution  to  fall  out  so  indefinite  as  not  to  dis- 
tinguisb  either  the  degrees,  or  the  eldest  of  each  degree,  or  the 
males  from  the  females ;  for  those  who  make  substitutions  do  not 
usually  fail  to  make  these  distinctions.  But  if  a  testator  had  failed 
to  do  it,  the  rule  explained  in  this  article  would  point  out  the  or- 
der of  the  substitutes,  and  would  distinguish  those  who  are  called 
either  jointly  together,  or  by  preference ;  and  even  in  cases  where 
the  testators  have  explained  themselves  the  most  clearly,  there 
may  fall  out  events  in  which  the  use  of  this  rule  may  be  necessary. 

3859.  If  the  Executor  who  was  to  choose  the  Fiduciary  Substitute 
omI  of  several  did  not  make  the  Choice^  they  will  all  of  them  have 
a  Share  in  the  substituted  Goods.  —  If,  in  the  case  of  the  preceding 
mitidey  the  executor  or  the  legatee  who  was  to  choose  the  substi- 
tute should  happen  to  die  without  having  named  him,  the  substi- 
tated  goods  would  belong  in  common  to  all  those  among  whom 
the  choice  was  to  be  made.  For  seeing  no  one  of  them  would 
have  more  right  than  the  other,  and  that  there  would  remain  no- 
body to  distinguish  them,  the  testator,  who  was  the  only  person 
who  oould  give  direction  therein,  not  having  done  it,  but  having 
considered  them  all  alike,  they  would  be  all  of  them  called  to- 
gether ;  and  if  there  remained  only  one  of  them,  he  would  have 
ibe  whole.® 

XL 

3860.  Hie  Fiduciary  Substitute  who  is  chosen  by  the  Executor 
derives  his  Riffht  only  from  the  Testator.  —  The  fiduciary  substi- 
tute who  has  been  named  by  the  executor  who  had  the  power  of 
choosing  him  from  among  others,  derives  his  right  only  from  the 
testator,  and  not  from  the  person  who  has  chosen  him,  although  it 
was  in  his  power  not  to  have  named  him.  Which  hath  this  effect, 
that  if,  for  example,  this  executor,  having  declared  tliis  choice  by 
his  testament,  had  therein  bequeathed  to  the  person  wlioni  he  ilu'n 
named  for  the  substitute  the  thing  which  was  subject  to  the  fidu- 


o 
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inary  suhatitntion,  it  would  nut  be  m  elFect  a  tegncy :  for  bf  woniJ 
not  tht^rt'by  give  any  thing  that  wa»  liia  own,  ium»  lie  wonbl  anif 
leavn  what  he  wns  oblif^d  to  rb-itorc,  having  only  tbe  litmt;  uf 
chonning  ihe  person  to  whom  he  wu»  to  restore  it.  Tlia«,  he  oouU 
Tnoch  less  impose  on  this  tiduciury  substitute  any  coudittoo,  orasji 
vbarge-* 

Xli. 
1)861.  The  ProAibUitm  to  aitataU  dott  not  nttli^,  wnltst  il  k 
tutuU  iM  Farw  of  fttme  Person.  —  \K\xa\  lias  bern  said  in  tba  lifth 
aitictr,  that  (he  [>Tohibilion  to  »Ii«nHte  may  imply  a.  fiduc-tafy  •uS 
atituliou,  oii^t  lo  be  uoderstood  of  a  probibtlion  Ihnt  tiaa  mw 
aia»c,  and  which  w  in  fnTOf  either  of  a  family,  ur  of  a  pmon,  u 
vbom  the  te^taiur  intended  that  (be  thinje;  of  wfaifh  lie  hud  pin- 
bibtlnl  tlic  alienation  »hould  fia.  For  a  bore  prohibition  lo  an  «i- 
ecutor,  or  lu  a  legatee,  co  alienate  ccrtnia  lands  or  tcnonuiits 
without  having  some  rrgnrd  to  the;  ebildrm  of  the  *aid  ezccnUi 
or  tlie  itaid  b^ite,  or  lo  other  per&ooa,  would  have  oo  uuuun'r  of 
«Beet,  and  would  be  no  obstnrle  why  the  said  executor  or  lefistn 
might  not  justly  alienate  tands  that  would  be  bi»  in  aocfa  a  iiiu> 
ner  as  tbat  on  othct  person  wonld  liaw  any  right,  or  cxpcctatioii 
or  interot  wbabMiever  in  then*  by  the  will  of  thu  beotiUor.* 

Mil. 
3^2.  ne  Prokibitiom  lo  oHemaie  txrUM  Lamds,  aad  to  SifBit 
of  lirm  out  of  the  Famiiv.  does  mot  take  atratf  tke  Oioice  of  em  ^ 
Me  Familfi. —  If  a  teistator.  naming  for  his  execDtor  bis  soowbe 
had  i-hiUirvi).  had  forbidden  him  to  alienate  certaio  lands,  rei|iudflg 
him  to  leave  iheni  in  liif  family,  thi^  e\eeuior  could  not  gin 
aw^Y  the  ^d  laiid^  to  others  than  his  ehildren  :  but  he  might 
lemve  them  to  any  one  of  bis  efaildroi  wbom  be  should  please  to 
name.  Fi>t  by  lenving  them  lo  one.  ii  wonld  still  be  in  the  ^miij 
that  he  had  left  thetn.  And  atifaoasfa  the  persoud  Bobetitnieil 
should  be  the  dei^eendants  of  thi«  lestaior,  aod  be  bad  an  eqiul 
at^xtion  Uh  ibem  all.  \^  hi?  expression  would  ntaifc  that  be 
le!\  it  to  his  simi  to  t-biv>#  any  one  of  his  own  chikfarn,  and  that 
wb.it  he  had  in  view  wa^  only  to  approphaie  the  said  lands  to  bis 
f»;^\ity.  t.>  prewBt  their  cotn;  to  aay  other  (uxuIvt  whether  it  woe 
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by  an  alienation  or  other  disposition  of  the  executor  who  is 
charged  with  the  snbstitntion.*^ 

XIV. 

3863.  T%e  Fiduciary  Substitute  aught  to  have  either  the  Thhig 
subject  to  the  Substitution^  or  its  Value.  —  If  an  executor  or  a  legap 
tee  were  charged  with  a  fiduciary  bequest,  which  could  not  be 
otherwise  performed  than  by  giving  to  the  substitute  the  value  of 
that  which  the  testator  intended  should  be  given  him,  this  value 
would  be  due  to  him  from  the  said  executor  or  legatee.  Thus,  for 
emimple,  if  he  were  charged  to  buy  a  certain  house,  or  certain 
lands,  for  the  fiduciary  substitute,  and  the  proprietor  of  the  said 
house  or  lands  would  not  sell  them,  he  would  owe  the  price  of 
them.  Thus,  for  another  example,  if  he  were  charged  to  instruct 
a  yoang  man  in  a  trade,  of  which  some  accident  had  rendered  him 
ineapable,  as  if  he  was  fallen  lame,  or  become  blind,  this  fiduciary 
bequest  would  be  estimated  in  money.* 

XV. 

3864.  2%e  Fruits  and  Interest  of  the  substituted  Goods  are  due 
from  the  Time  of  the  Delay.  —  The  executor  or  legatee  who  is 
charged  with  a  fiduciary  substitution  of  a  particular  thing  owes 
the  fruits  and  interest  thereof  from  the  time  that  he  delays  to  ac- 
quit it  after  it  is  due,  in  the  same  manner  as  the  executor  who  is 
charged  with  a  fiduciary  substitution  of  the  inheritance,  pursuant 
to  the  rule  explained  in  the  nigth  article  of  the  first  section ;  and 
he  18  also  liable  to  damages  pursuant  to  the  same  rule,  if  there 
ahould  be  room  for  such  a  demand.^ 

XVL 

3865.  The  Executor  cannot  revoke  the  Payment  of  the  Fiduciary 
Bequestj  which  proves  Null  if  he  has  once  acquitted  it.  —  If  there 
were  some  nullity  in  the  formalities  of  the  testament,  or  some 
other  defect  which  would  annul  the  fiduciary  bequest,  and  the  ex- 
ecutor who  was  charged  with  it  had  acquitted  it;  he  could  not 
oblige  the  fiduciary  substitute  to  restore  back  to  him  that  which  he 

'  L.  114,  S  1^  ^-  <^  '^^  1  y-^^  '•  11^*  4  17-    ^^  ^^  ^^^  article,  and  the  remarks 
made  on  it 
•  L.  II,  §  l7,D.(UUgca.S]^i  14,  §  2,  «</. 

«  L.  26,  D.  de  Iftjcd.  3.    See  the  third  article  of  the  eighth  section  of  Lfffocia,  and  die 
there  made  apon  it  *,  as  also  the  ninth  article  of  the  first  section  of  this  title. 
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bnd  williagly  paid ;  and  tlic  prrtrict  tliiit  iJie  6duciary  bcqncrt  wu 
not  diif  would  tw  iistUo««.  For  ho  wcmld  bytiiat  p«yitit«f -ool^ 
havr  fultill'd  iiiuri'  fuiiliftilly  tlu;  ioteiitiiiaof  hui  btttebabat*  . 

XVtt     .,',,..        '..'.'   ",'„''" 

i)86(i.    '77te   Legatee  rher^rd  with  a   FiA/cinrp   Bt^mest  toUa 

proves  to  be  Null  reap*  the  Benr^l  of  U,  and  not  the  JEirtaMvr.— 

V,  a  legatee   bfin;;  cbarged  with  a  twtuciary  l>e<|M<Mtl  out  of  hb 

j. legacy,  it  should  liu|ip<'ii  that  tho  thing  eubetitnttxl  coald  not  be 

t  afcrtowd,  as  if  the  sabrtitntc  %v«rc  bccuine  iiicit]mble  of  it,  ot  by 

Mm  of  mtme  other  oveot ;  tlie  execulor  touJtl  not  pretrnd  tlwl 

ikin  iidndary  brquc»t  wliicb  proves  oseicsK  ought  to  retuni  to  bio. 

hut  tho  IcgatM  would  reap  the  beiiclit  of  it     For  it  wim  n  chugs 

-UpoD  hie  li'gmcy,  which  cvoaes  in  hi*  Invor.* 


SECTION   rii. 


OK  BOMK  KULEM  COMMON  TO  FIDUCIABY  SUaSTITTTIONS  OP  JLX  !»• 
HEUrTANCE,  AND  TO  THOSE  OF  PAHTICPI-AR  THINGS,  ASD  W 
TAdlT    FIOrcIAKY   SimSTITUTIOns. 

3867.  We  must  not  confine  the  rnlefl  that  aie  common  to  thoe 
two  ports  offidiiciiiry  eiibstitutiona  to  the  rales  whk-h  shall  be  ei- 
plained  in  this  swtion;  for  it  is  easy  to  judge  that  the  rules  fa 
the  inter[H¥tation  of  testaments,  and  many  otheia  that  have  beci 
explained  in  several  places,  may  be  applied  to  tbem.  But  ve 
have  put  down  in  this  section  some  roles  that  are  not  so  geacn^ 
and  which  agree  more  particularly  to  these  two  sorts  of  fidnciaiT 
substitutions. 

Art.  I. 
3668.  One  may  mbstUute  eUher  <me  Perton  alone,  or  mm^;— 
All  substitutions  or  fiduciary  bequests,  whether  they  be  universal, 
of  the  whole  inheritance,  or  particular,  of  certain  things,  may  be 
made  either  in  favor  of  one  person  alone,  or  of  many,  whom  the 
testator  calls  to  the  succession,  that  they  may  divide  it  among 
them,  whether  it  be  io  equal  or  unequal  BhareB.' 

■  /,.  2,  C.  dtjiddc.  >  Z,.  38,  i  e,  £>.  (fe  Ji^bi.  a 

■  4  I,  liat.  d'  1111(7.  "(^  Ahboagb  diig  text  raUta  Aie&j  to  the  Tolfcmr  mbMitatMa, 
yei  iimuy  he  n[j]>liul  to  the  fidndaiT  mbttitDtioa, Mid  the  lEMatar  hai  (be  naslitaqr 

in  this  as  in  :lii-  uilicr. 


A 
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IL 
88691  Ome  VMOf  substUuie  im  one  or  more  Degrees.  ^^Whcth&t 
theie  be  only  one  snb^titute  or  many,  the  snbstitntion  may  either 
end  with  the  first  degree,  or  be  extended  to  several  degrees  from 
one  substitute  to  another  successively.  And  the  substitution  be- 
oomes  open  to  every  degree,  when,  the  person  who  filled  the  pre- 
ceding degree  happening  to  fail,  another  succeeds  in  his  place.^ 

IIL 

3870.  One  may  mbstittUe  the  same  Persons  who  may  be  instu 
tided  Executors. —  All  persons  who  are  capable  of  succeeding  are 
•Ibo  capable  of  being  substituted.  Thus,  one  may  substitute  as 
wM  as  institute  children  not  yet  born ;  persons  unknown  to  the 
testator,  but  whom  he  sufficientiy  describes  in  order  to  distingoiah 
them ;  and  in  general  one  may  substitute  all  persons  who,  at  the 
time  that  the  substitution  becomes  open,  may  be  in  a  condition  to 
reap  the  benefit  of  it,  and  in  whom  there  is  no  manner  of  inca- 
pacity.® 

IV. 

3871.  Persons  incapable  of  Fiduciary  Substitutions.  —  We  must 
reckon  in  the  number  of  persons  incapable  of  fiduciary  substitu- 
tions, all  those  to  whom  the  laws  prohibit  the  giving  of  any  thing 
by  a  testament :  which  takes  in  not  only  strangers  who  are  called 
aliens,  and  those  who  are  civilly  dead,  whether  it  be  by  a  sentence 
of  condemnation  which  ought  to  have  this  effect,  or  by  a  profes- 
sion of  some  religious  order,  but  also  all  other  persons  to  whom 
some  law  or  some  custom  forbids  us  to  give  any  thing.^ 

V. 

3872.  Tacit  Fiduciary  Substitutions  are  forbidden.  —  Seeing 
those  who  intend  to  make  dispositions  that  are  prohibited  make 
use  of  other  persons'  names,  to  whom  they  give  that  they  may  re- 

^  Hut,  dtf  mdg.  iubit.  The  same  remark  is  to  he  made  on  this  text  that  has  been  made 
oa  the  preccHling  article.  Sec,  concerning  the  degrees  of  sabstitutiomt,  the  preamble  of 
the  first  section. 

•  See  the  first  article,  and  the  thirteenth  article  of  the  second  section  of  Ilfin  and  Fr- 
eemtan  in  general ;  the  first,  seventeenth,  twenty-second,  twenty-third,  twenty-fourth,  and 
twenty-fifth  articles  of  the  second  section  of  Testament* ;  and  the  third  article  of  the  sec- 
ond section  of  Ijfffocies. 

^  See  the  second  section  of  Ilein  and  ETtcutors  in  general,  and  the  preamble  to  the 
section. 
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Store  it  to  thotti?  to  whom  tht-y  cannot  givp,  wc  girc  the  name  of 
tacit  fidiicmry  substitution  a  to  thc«e  sccrrt  dtnpoiiitions  which  b 
outward  appearance  rfganl  the  pewoiia  whose  names  are  msdi 
uic  of,  and  whiuh  in  reality  and  in  »ccr»-t  arc  intrndcd  for  those  to 
whom  the  law  forbids  to  give.  And  these  sorts  of  fidnoiarc  ta- 
qtiKstA  or  subiHtitutionB  are  unlawfol,  as  much  as  a  di:<positioD 
would  be  in  which  the  persons  to  whom  it  ia  not  lawful  to  pn 
tiad  been  expressly  named.' 

VL 
3873.  TTie  Crime  of  those  Pemmx  who  knd  Ihnr  Namfx  to  Tadt 
Fiduciary  Substituticnis.  —  The  persons  who  lend  their  name*  io 
ihcse  tacit  fiduciary  anbstitutioiis  nr  bf<jue!iU>,  wh<?ther  ihey  en- 
gage themselves  by  writing,  or  by  word  of  mouth,  or  in  -wbatcfrr 
manner  it  be  that  they  receive  any  thing  with  de.ni^tt  to  redoR 
it  to  the  persons  to  whom  the  testator  could  not  give,  are  con- 
sidered in  the  eye  of  the  law  as  if  they  had  stolen  Ihiit  which  ihtff 
may  receive  by  virtue  of  such  a  disposition.  And  they  an  sofai 
from  being  under  an  obligation  thert^by  to  re«1ore  what  tljry  ban 
received  to  the  persona  whom  the  testators  had  in  their  view,  tbii 
they  contract  no  other  engagement  than  to  restore  to  the  e«rcOtrB 
that  which  they  may  have  received  on  that  account,  together  with 
the  fimita  and  Interest  tlieteof  that 'were  fiiilen  dne  eiwn  befVMUR 


VIL 

3874.  Bow  Tacit  F^vdary  SuhsiUtiHons  are  proved.  ~-  IV 
tacit  fiduciary  substitutions  and  bequests  may  be  fHoved,  not  ontf 
by  writings,  if  there  are  any,  but  likewise  by  the  other  aorta  of 
proofs,  according  to  the  rules  which  have  been  explained  in  tbc 
title  relating  to  this  matter.* 

Remarks  on  the  Precedinc  Abticlb. 

3875,  It  is  necessary  to  observe  on  this  article  and  on  the  lent 
that  is  here  cited,  that  there  is  a  difference  between  our  nsage 
and  the  Roman  law  as  to  tacit  fidaciary  bequests  or  subsUtuttons ; 
which'  consists   in  this,  that  by  the  Roman  law  the  exchequer 

'  See  the  texto  cited  <m  the  fonowiog  article. 

'  L  \^,n.dt  kiatd.  rwi'f.;  — JllB,  D.dt  Alt  fHE  Bt  i»d.;~l.\<!a,D.4t  fagdt.!;- 
l.  10,  U.  dr  ki$  quit  uf  indis- 
•  i.  3,  i  5,  D.  drj^r.Jud. 
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leaped  the  benefit  of  a  tacit  fiduciary  bequest  which  was  made  in 
imyor  of  a  person  to  whom  it  was  not  lawful  to  give,  and  that  by 
our  usage  it  is  the  heir  or  executor  who  has  the  advantage  thereof. 
Thus  they  were  more  reserved  under  the  Roman  law  than  we  are 
ia  France,  as  to  the  proofs  of  tacit  fiduciary  bequests,  and  in  order 
to  avoid  the  favoring  of  the  cause  of  the  exchequer  too  much,  they 
required  a  strict  proof  of  the  fraud,  as  appears  from  the  text  cited 
on  the  article;  and  we  see  in  another  text,  that  presumptions, 
which  might  serve  as  proofs  in  our  usage,  were  not  sufficient  It 
was  in  the  case  of  a  testament  of  a  husband  who  had  instituted 
for  his  universal  heir  or  executor  his  wife's  father.  The  question 
was,  whether  it  was  not  a  fraud  against  the  laws  which  were  then 
in  force,  and  which  did  not  suffer  in  certain  cases  the  husband  to 
make  his  wife  his  universal  heiress  or  executrix :  *  and  it  is  decided 
in  that  law,  that  the  bare  consideration  of  the  paternal  affection 
which  united  this  testator's  father-in-law  to  his  wife,  to  whom  he 
oooid  not  leave  all  his  estate,  was  not  a. sufficient  presumption 
that  it  was  a  tacit  fiduciary  bequest,  made  with  a  view  that  the 
estate  should  be  restored  to  the  testator's  widow.  Si  gener  socc' 
rum  lueredem  reliquerit^  taciti  Jideicommissi  suspicumem  sola  ratio 
paiertUB  affectioms  non  admiUit^  If  the  like  question  should  hap- 
pen in  the  provinces  which  are  governed  by  their  peculiar  customs, 
where  the  husband  cannot  give  any  thing  to  the  wife,  nor  the 
wife  to  the  husband,  they  would  reject  this  presumption,  as  it 
might  be  rejected  when  the  interest  only  of  the  exchequer  was 
<soncerned ;  and,  on  the  contrary,  they  would  have  great  regard  to 
the  said  presumption,  not  only  in  consideration  of  the  understand- 
ing which  might  be  presumed  to  be  between  the  father  and  the 
daughter,  but  likewise  for  this  other  reason,  which  some  customs 
have  established  by  an  express  law,  that  persons  who  are  not 
allowed  to  give  to  one  another  by  their  testaments,  such  as  the 
husband  to  the  wife,  the  wife  to  the  husband,  are  as  much  tied  up 
from  giving  to  other  persons  to  whom  the  husband  and  wife  may 
succeed.  Thus  the  prohibition  of  dispositions  made  by  minors  in 
their  testaments  in  favor  of  their  tutor  or  guardian,  is  extended  to 
his  children ;  and  this  is  expressly  regulated  so  by  some  customs. 

VIIL 

3876.  One  cannot  restore  the  Goods  that  are  substituted  before  the 
Time  of  the  Substitution  comes j  if  the  too  precipitate  Restitution  turns 

'  Ulp  tit.  15  d  16.  ^  L.  25,  D.  dt  hi*  qwt  Ml  tW. 


to  the  Prejudice  of  the  SubstUvte.  —  The  esecnlor  or  legalt^  »-hn 
in  cltHTged  with  a  fiduciary  ctubatitation  is  not  licd  ap  lo  wui  for 
tbe  time  iii  which  the  substittitlon  is  to  take  plac^  and  he  nmy  ft> 
store  bcforchaiiO  to  the  aubfltilate  the  goods  which  arv  eubjedla 
1ii«  fiduciary  ftubfilitutioii,  provided  that  it  be  without  prejodice  to 
the  interfst  of  other  persons,  as  has  been  explaiDnl  in  aaotiio 
}dace,''  and  provided  a\bo  thnt  this  precipitate  rv^rtitntioii  do  not 
tarn  to  tlie  damage  of  the  fiduciary  BQbetitnte,  contrarr  to  the  jg- 
tcntion  of  the  testator.  For  if,  for  example,  a  te^aior  had  chained 
his  executor  or  a  legatee  with  a  fiduciary  bequest  of  a  yeariy  pen- 
sion, to  be  paid  to  9omr  poor  peivoa  for  his  mainti^nace,  oTo(  t 
um  of  money  payable  after  a  certain  time,  to  be  laid  out  lo  wtnc 
e  for  the  benefit  of  the  person  for  whom  tbc  »aid  fidodary  be 
^fpiest  was  intended,  such  as  the  bringing  him  np  to  some  trade, 
or  the  giving  of  a  marriage  portion  to  a  poor  yoang  woman;  be 
who  should  be  chained  with  these  fiduciary  bequests  ctiukl  n«t  u 
the  fitftt  case  advance  in  one  payment  all  the  several  yearly  mmi 
which  were  destiued  for  alimony,  onless  Aoine  ciimmftaiKU 
sboold  render  this  advancing  of  the  payment  more  pnfitalilr  to 
the  person  for  whom  the  said  alimony  was  bequeathed :  and  id 
tbe  second  case,  if  the  person  for  whose  benefit  the  Bdoctary  to- 
jQesI  was  made  were  not  as  yet  of  age  sufficient  to  learn  a  tiadt, 
r  the  said  yonng  woman  ripe  for  matriage,  ifae  advanced  pir- 
inent,  without  the  precaution  of  taking  security  that  the  tooaej 
should  be  applied  to  the  purposes  for  which  it  was  designed,  wooM 
not  acquit  the  eiecutor  who  had  paid  it.  But  if  the  term  for  tfe 
pavnifiu  ol  ihe  lesaoy  in  tni_-t  vviti-  oi;'i_v  in  faviir  of  the  exeoo- 
tor,  and  no  other  posons  bad  any  intoest  tbetein,  be  might  vitk- 
OQt  diffictllty  pay  tbe  same  before  tbe  term.' 

IX. 
3S77.  A  Dtmatiim  ias  Ihe  EgrtA  of  am  Electiom  of  a  ^tstittU, 
uiom  tkf  DoKor  tror  empotcfrrd  to  cJmose^  —  If  he  who  was 
cbai^d  with  a  fidociaiy  beqaest  or  sabstitntioD  at  the  time  of  hit 
death,  in  bvor  <^  some  one  c^  his  duldreD  whom  be  should  think 
tit  to  c^ioose.  bad  giwn  in  his  lifednie  to  one  of  his  children  the 
ihiuss  which  were  sabject  to  this  fidodary  beqaest,  this  donation 
would  be  in  the  place  of  an  election,  if  tbe  same  were  not  revcAed 
Fi^  although  tbe  libenr  ot  tliis  cfaoiee  oogfat  to  last  imtil  the 


'  £.i4.nA««  ^ 


4<^tH 


■katkkiarikH 
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death  of  the  person  charged  with  this  fiduciary  substitution,  and 
it  would  be  for  the  interest  of  all  the  children  that  the  said  dona- 
tion should  not  destroy  the  said  liberty ;  yet  it  would  be  sufficient 
that  the  donee  had  been  made  choice  of,  and  that  the  said  choice 
had  not  been  revoked ;  seeing  the  said  choice  would  be  confirmed 
by  the  will  of  him  who,  having  it  in  his  power  to  make  another 
choice,  had  not  done  it.  So  that  it  would  be  the  same  thing  as  if 
this  choice  had  been  made  at  the  time  of  his  death.^ 

X. 

3878.  TTle  Bounds  of  the  Liberty  to  give  to  one  of  the  Substitutes 
mare  than  to  the  others.  —  If  a  testator,  having  instituted  his  son 
his  heir  or  executor,  had  charged  him  to  restore  to  his  children  his 
inheritance,  praying  him  at  the  same  time  to  give  to  one  of  them 
whom  he  should  name  to  him  something  more  than  would  fall  to 
the  share  of  the  others,  the  said  executor  would  not  have  an  indefi- 
nite liberty  to  give  to  this  son  the  greatest  part  of  the  inheritance, 
but  only  a  power  to  regulate  and  settle  some  small  advantage  for 
him,  that  would  not  make  too  great  an  inequality  between  him 
and  the  others.^ 

XI. 

3879.  Order  of  the  Substitutes  in  divers  Degrees.  —  K  a  father 
who  had  several  children,  having  instituted  his  wife  his  executrix, 
had  entreated  her  to  restore  his  inheritance  to  their  children,  or 
to  such  of  them  as  should  happen  to  be  alive,  or  to  restore  it  to 
their  grandchildren,  or  to  any  one  of  them  whom  she  should 
choose,  or  to  some  one  of  his  family  whom  she  should  name ;  a 
disposition  conceived  in  these  terms  would  not  leave  to  the  said 
executrix  an  indefinite  liberty  to  choose  whomsoever  she  should 
think  fit  from  among  these  three  sorts  of  substitutes.  But  this  ex- 
pression would  call  in  the  first  place  all  the  children  of  the  first  de- 
gree, and  they  would  all  of  them  be  preferred  to  all  the  grandchil- 
dren of  the  testator;  and  in  default  of  the  children,  she  might 
choose  among  the  grandchildren,  but  could  not  prefer  to  them  the 
collateral  relations,  whom  she  could  not  call  to  the  succession  but 
in  default  of  the  children  and  grandchildren." 

*  L.  77,  S  10,  D.  (If  Irg.  2. 

•  L.  76,  S  5,  A  '/<•  /<^.  2. 

■  L.  57,  S^,D.ad  wenat.  TWfreS.    What  is  said  here  of  the  choke  from  among  the 
gtaodchildren  mn9t  be  anderstood  withont  prejudice  to  their  legitime  or  child's  part. 


XII. 

'  Partii'.i  irha  are  mtitvaUp  aubsHtnted  lo  t 
mai/  rettoiinrf  the  mvlval  Sobftitutimt.  —  If  twii  bmlher*,  v 
•  Babstirnlcil  m*i|inK'ally  to  one  another  in  case  one  of  th«ri  fbooM 
dio  without  i^isQC,  had  sgreed  between  thefliiwtvea  thiit  lh*^  sabMi- 
tatiofi  or  fidiK'iary  bequest  shonld  have  no  rffwct,  this  agrcnnnit 
wonld  annul  the  substitution :  for  they  might  diM^hofge  one  uiotb- 
CT  from  it,  that  each  of  them  might  possess  frwly  that  which  biB 
{athtr  hii<l  U-H  him,  and  that  neither  of  them  might  hare  tm 
temptation  to  wish  for  the  other's  death.  Whieh  ■.■onsidmrtJua 
renders  sneh  an  agreement  so  favorable,  that  mimirity  alone  wonlit 
not  be  sufficient  to  set  it  aside,  nnlc!<!  it  choulJ  appv^r  bv  tbe  fb- 
comstances  that  one  of  the  parties  had  nutained  damage  by  the 
agreement." 

XHL 

3S^1.  The  Pr^irriptiaa  0/  substituted  Goods  runs  both  of^aiml 
lAx  Erecvtor  and  tikneise  a^ittst  tkr  Sibstilute.  ^  If  a  third  pn- 
non,  who  had  honestly  and  fairly  possessed  aomo  goods  wlmi 
were  subjert  to  a  fiduciary  bequest  or  substitution  for  to  long  t 
time  as  to  acquire  a  right  by  prescription,  computing  therein  flip 
time  which  had  run  against  the  executor  who  was  charged  with 
ttie  fidndary  substitution,  the  snbstittrte  could  not  deduct  that 
time  upon  pretence  that  tbe  prescription  could  not  ran  against  the 
executor  to  his  prejudice.  For  the  executor  was  the  masicr  of  liii? 
goods,  and  it  wns  his  business  to  enter  a  claim,  in  order  to  inter- 
rupt the  prescription:  and  the  snbstitate  might  likewise  on  Iris 
part  have  watched  for  his  own  interest  And  it  would  be  tbe 
same  thing  if  it  were  some  right  belonging  to  the  inheritance, 
which,  for  want  of  a  demand  on  tbe  put  of  the  executor,  had  been 
lost  by  prescription.* 

XIV. 
3SS3.   The  Prescriptiou  of  h/mds  tubttxMed,  vkick  an  alien- 
ated bf  iMe  Usm/ructuarji,  ditrsts  the   Substitute  of  the    Propertf 

■  L.  11.  C.Almnil..'  — tl&,  C^fael. 

°  £.  70,  4  lA.  D  orf  viKri.  Tnbf.  Sec  tbe  dercndl  utwk  of  the  first  nctkni.  Seelki 
follovin^  knidr.  We  mmt  DBdcntud  this  and  ibc  foUowing  utidc.  of  Sdndarr  be- 
qoKis  or  inSiiiiittoaf  «hkl  h*d  DM  bMH  patilubcd  or  enroUed,  parnuil  to  the  orii- 
tumtn  iihi.~b  hare  been  okra  Dobre  of  >i  the  rod  of  ibe  prraBble  oftbu  title.  TtaS* 
Mtstitmbon  nf  &  Uod.  liir  waBce,  k^  been  enraUed,  tbe  ncbt  of  die  itkladtatBi  wodd 
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thereof.  —  If  a  legatee  of  a  usnfrnct  of  lands  which  are  subject  to 
a  fiduciary  substitution  had  disposed  of  the  property  of  the  said 
lands,  by  his  testament,  in  favor  of  a  person  who,  being  ignorant  of 
the  fiduciary  substitution,  had  possessed  the  said  lands  during  the 
time  required  for  prescription ;  this  possessor  could  not  any  more 
be  molested  in  his  possession  by  the  substitute.' 

XV. 

3883.  The  Fiduciary  SubstUvtion  after  tlie  Death  of  the  Execu- 
tor or  Legatee  is  not  open  by  their  Civil  Death. —  If  it  should  hap- 
pen that  the  executor  or  legatee,  who  is  charged  with  a  fiduciary 
substitution  that  ought  to  take  place  at  his  death,  should  fall  into 
a  state  of  civil  death,  whether  it  were  by  a  sentence  of  death,  or 
by  a  condemnation  to  some  other  punishment,  which  would  be  at- 
tended with  the  confiscation  of  his  goods ;  this  civil  death  and  this 
confiscation  would  not  lay  open  the  fiduciary  substitution.  For 
besides  that  the  substitution  would  be  understood  only  of  a  nat- 
ural death,  and  that  the  substitute  might  die  before  the  execu- 
tor or  legatee,  it  might  so  happen  that  the  sentence  of  condemna- 
tion might  be  annulled  by  an  act  of  grace  of  the  prince,  and  that 
so  this  executor  or  legatee,  being  restored  to  his  former  state  and 
condition,  would  enter  again  to  the  possession  of  his  goods,  or 
might  acquire  others.  Thus,  this  fiduciary  substitute  could  not 
demand  the  goods  that  are  substituted :  but  it  would  be  just^  in 
such  a  case,  that  provision  should  be  made  for  the  security  of  the 
substituted  goods,  by  precautions  to  be  taken  between  the  fidu- 
ciary substitute  and  those  to  whom  the  substituted  goods  should 

go.* 

XVI. 

3884.  The  Substitution  to  an  Executor  or  Legatee^  in  case  he 
shofiid  die  irithout  Issue,  remains  without  any  Effect  if  he  leaves 
Children  behind  him.  —  If  an  executor  or  legatee  were  charged 
with  a  fiduciary  bequest  or  substitution,  in  case  he  should  happen 
to  die  without  issue,  and  he  had  children  who  survived  him, 
this  fiduciary  substitution  would  remain  without  any  effect.  And 
even  although  these  children  should  renounce  the  succession  of 

F  L.  36.  D.  (if  usu  ft  tts»/.  ct  red.  Irytit.  Wc  mast  make  the  same  remark  on  this  article 
which  hab  (>oen  made  on  tlio  preocdin^;. 

^  A.  48,  §  1,  D.  dejurfjiari.  As  to  the  precautions  mentioned  in  the  article,  see  the 
third  article  of  the  second  section  of  the  Fcdcidian  Portion. 
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to  tbe  Bubftitated  goods.  This  addition  seems  to  be  so  natural 
•ad  so  neoessary,  that  seeing  none  of  the  authors  of  these  laws 
have  thought  of  it,  we  may  conclude  from  thence  that  they  did  not 
Hunk  that  the  substitution  took  in  the  children.  And  among 
theaa  texts  there  is  not  one  of  them  where  this  addition  would 
have  been  more  natural  and  more  necessary  than  in  the  text  cited 
on  this  article,  and  which  we  have  made  choice  of  for  that  reason : 
Cor  the  circumstanoe  of  the  children's  renouncing  their  father's  suo- 
eosiion  made  it  still  more  necessary  to  have  added,  that  although 
they  were  not  heirs  to  their  father,  yet  they  would  nevertheless 
leap  the  benefit  of  the  fiduciary  substitution. 

2887.  We  may  add  to  these  reasons,  although  they  seem  to  be 
decisive  enough  in  themselves,  that,  if  we  examine  into  the  inten- 
tion of  the  testator  who  substitutes  to  his  executor,  or  to  a  legatee, 
in  case  he  has  no  children^  it  does  not  seem  as  if  he  had  any  the 
least  view  of  calling  the  children  to  the  substitution :  for  if  that 
had  been  his  intention,  he  would  have  substituted  the  children  in 
the  first  place,  and  not  called  another  substitute  except  in  default 
of  them.  Thus,  when  the  testator  does  no  other  thing  but  barely 
dispose  in  favor  of  a  fiduciary  substitute  in  case  he  have  no  chil- 
dien,  his  intention  appears  to  be,  that,  in  case  there  be  children, 
their  father  shall  not  be  any  longer  charged  with  the  fiduciary  sub- 
atitotion,  but  shall  have  free  liberty  to  dispose  of  the  goods  in  fa^ 
vor  of  such  of  his  children  as  he  shall  think  fit  to  choose,  or  of 
other  persons. 

3888.  We  think  that  we  may  venture  to  say  in  relation  to  this 
question,  that  the  interpreters  who  have  invented  it  have  made 
a  doabt  of  that  which  the  simplicity  of  the  principles  sets  in  a 
dear  and  evident  light,  and  that  their  sentiment  is  contrary  to  the 
mles :  and  the  author  whom  wc  just  now  quoted  was  of  this  opin- 
ion as  to  this  matter.*  The  reader  may  have  remarked  in  some 
places  of  this  book  such  like  opinions  of  the  interpreters,  opposite 
to  the  spirit  of  the  laws.  And  we  make  this  reflection  here,  that 
we  may  have  an  opportunity  of  observing  further,  that  we  see  in 
this  question,  and  in  the  sentiment  of  those  interpreters,  a  remark- 
able example  of  the  difficulties  which  they  have  started  in  the  mat- 
ter of  substitutions,  framing  in  this  manner  questions,  and  decid- 

*  DeSeicntibua  snperioribos  conjectoris,  ncfcarcm  ct  pcmegarem  cos  qui  rant  in  rondi- 
tioiie  eue  in  diKpositionc,  ex  1.  Galium,  &c.  (.\ij<ic.  consult.  35.  These  conjectures,  takea 
from  tbe  wonb  of  tho  testaracnt  al>out  which  this  author  was  consulted,  make  no  alter*- 
Hon  in  his  opinion  touching  tho  funeral  position. 
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ing  them  by  other  principles  than  those  of  the  laws,  and  taking 
afterwards  their  own  decisions  for  new  principles,  from  which  they 
raise  and  resolve  in  the  same  manner  other  questions.  Tbns  it  ii 
that  they  have  perplexed  this  matter  of  substitotions,  which,  al- 
though in  itself  sufficiently  intricate,  may  nevertheless  be  redaoed  to 
principles  and  rules  that  are  plain  enough,  and  which  are  sofiBdeot 
for  resolving  all  the  questions  that  can  arise,  or  that  can  be  imagined. 
It  is  to  these  principles  and  to  these  rules  that  we  have  confined 
ourselves  in  this  book,  as  well  as  the  others,  having  endeavoured 
to  comprehend  therein  every  thing  that  is  in  the  laws  which  is 
conformable  both  to  our  usage  and  to  equity,  without  leaving  out 
even  the  particular  cases  which  are  specified  in  the  laws,  and 
which  may  make  the  use  of  the  rules  easier. 


TITLE    IV. 

OF  THE  TREBELLLANIC  PORTION. 

3889.  By  the  Trebellianic  portion  is  meant  the  fourth  part 
which  the  laws  appropriate  to  executors  who  are  charged  with  t 
universal  fiduciary  bequest  of  the  whole  inheritance,  or  of  a  part 
of  it,  which  distinguishes  the  Trebellianic  portion  from  the  Falcid- 
ian  portion.  For  the  Falcidian  portion  relates  to  legacies  and  to 
particular  fiduciary  bequests  of  certain  things. 

3890.  This  fourth  part  was  called  the  Trebellianic  portion  be- 
cause of  a  decree   of  the  senate,  which  w^as   named    thus   from 
the  name   of  one  of  the  consuls  of  that  year  in  which   it  was 
made,  ordaining  that  the  executor  who  should  be  charged  to  r^^- 
store  the  inheritance  to  the  fiduciary  substitute   should  be  dis- 
charged of  all  the  debts  and  burdens,  and  that  the  same  should 
pass  with  the  goods  to  the  substitute.     But  seeing  the  executors 
who  had  but  little  or  no  profit  from  the  inheritance  which  thev 
were  obliged  to  restore,  refused  to  accept  it  w^hen  they  were  only 
to  make  restitution  of  it,  it  was  ordained  by  another  decree  of  the 
senate  that  the  executor  who  should  be  charged  wath  a  fiducian" 
he(|nest  of  the   inheritance  might  retain  the  fourth   part  thereof. 
l^ut  binause  of  some  inconveniences  in  this  last  decree  Ol  the  sen- 
ate, which  it  would  be  to  no  purpose  to  mention  here,  Justinian 
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confonnded  the  two  decrees  of  the  senate  together,  giving  to  the 
first  the  effects  of  them  both,  in  such  parts  of  them  as  he  intended 
shoald  subsist  both  of  the  one  and  the  other.  So  that  the  name 
of  Trebellianic  portion  has  ever  since  been  applied  to  this  fourth 
part  that  is  taken  out  of  the  fiduciary  substitutions  of  inheritances. 
But  this  Trebellianic  fourth  part  being  founded  on  the  same 
equity,  and  being  of  the  same  nature,  with  the  Falcidian  portion, 
or  rather  being  only  a  sort  of  Falcidian  portion,  in  that  it  re- 
trenches the  dispositions  of  a  testator  who  should  charge  his  exec- 
utor to  restore  more  than  three  fourths  of  the  inheritance ;  this  af- 
finity between  these  two  fourths  has  been  the  reason  w^hy  the  laws 
have  confounded  them  together,  and  that  they  have  even  given  to 
the  Trebellianic  portion  the  name  of  the  Falcidian.'  And  seeing 
for  this  reason  the  rules  of  the  Falcidian  portion  do  almost  all  of 
them  agree  to  the  Trebellianic  portion,  it  is  necessary  that  we 
should  join  them  to  those  which  shall  be  explained  in  this  title,  in 
which  we  shall  confine  ourselves  to  such  rules  as  are  necessarily 
to  be  distinguished  from  those  of  the  Falcidian  portion.  And  as 
to  the  rules  of  the  Falcidian  portion,  which  have  no  relation  to  the 
Trebellianic  portion,  they  come  within  so  narrow^  a  compass,  and 
are  so  easily  distinguished,  that  it  would  be  altogether  useless  to 
make  any  remark  on  them  here,  seeing  they  may  be  easily  dis- 
cerned by  the  bare  reading  of  them. 

3891.  We  shall  say  nothing  here  of  the  double  fourth  part  which 
belongs  to  children  who  arc  charged  with  fiduciary  substitutions, 
to  avoid  repeating  what  has  been  said  of  this  matter  in  the  six- 
teenth article  of  the  first  section  of  Direct  and  Fiduciary  SubstUu- 
IJbfU.  The  reader  ought  not  to  be  surprised  that  he  finds  in  this 
title  only  a  few  articles ;  for  it  was  necessary  that  we  should  con- 
fine ourselves  to  the  rules  of  which  it  is  composed.  And  all  the 
roles  which  may  be  thought  to  be  wanting  here,  and  which  swell 
in  the  body  of  the  Roman  law  the  title  relating  to  this  subject, 
have  been  explained  either  under  the  title  of  the  Falcidian  Portion^ 
as  we  have  just  now  remarked,  or  in  the  other  titles  of  thi^  fifth 
book,  where  we  have  set  down  every  rule  in  ita  proper  place. 


SECTION    I. 


or    THE    C8E    OF    THE   TREDELLIANIC    I>0Rri01w,   AND 
CONSISTS. 


3892.  Definition  of  tke  Trebelliamc  Portitm,  —  The  Trtbdli- 
nn\<:  portion  is  the  fotirth  part  of  the  inheritance,  which  oogbt  to 
remain  to  the  extcotor  who  is  charged  to  restore  it.' 

IL 
3898.  £  takes  Place  for  an  Exf-cvtor  who  has  Intt  a  Part  of  Ik 
Sihfritance. —  If  he  who  is  charged  with  a  fiducinnr  ml»titntioii 
he  heir  or  executor  for  a  part  only  of  the  ir)heritance  which  belt 
charged  to  rretore,  he  will  have  the  Trebellianic  [lortion  ont  of  it, 
which  will  be  the  fourth  part  of  his  portion  of  the  inberitaMa 
And  it  woald  be  the  same  thing  if  sereral  heir*  or  cxccnton  nwe 
chai^d  to  restore  their  sharei^  of  the  inheritance,  or  only  sonenf 
iliem  theirs:  for  every  one  of  them  would  have  ther 
portion  of  his  own  share.'' 

m. 

3«91.  The  T'-'xIaWr  mmi,  m  Lirv  of  the  TrfbrUianic  Fovrih  PtH, 
assig;n  to  the  Executor  either  &uses,  Lands,  or  tome  other  IHtg- 
—  Although  the  fonrth  part  which  ought  to  remain  to  the  executor 
be  a  quota  of  the  inheritance,  which  makes  it  necessary  that  that 
should  be  a  partition  of  the  estate  made  between  the  ezecator  ud 
the  fiduciary  substitute ;  yet  the  testator  may  assign  to  tiie  ei«- 
ntor  a  certain  land  or  tenement,  or  other  thing,  or  even  a  smn  <i 
money  in  Ueu  of  the  said  fonrth  part ;  and  in  this  case,  if  the  «• 
ecutor  restore  the  whole  inheritance  to  the  fidaciaiy  sabstrtnte. 
excepting  what  is  thus  reserved  to  him  by  the  testator,  the  snbrtt- 
tnte  would  be  solely  answerable  fw  all  the  charges ;  whereas  if 
the  execntor  should  tabe  the  fonrth  part  of  the  iaberitance,  tbe 
S(Xh1s  and  the  charges  of  the  inheritance  would  be  divided  between 
them  proportionably  to  their  shares." 

'  t  5.  Inn.  deJUeic.  iand. 

*  i  i.»/:<firf..-  — ^8,n/a^ 

•  ,9. /.rf  d/^iidnc.ifxnd.;  —  Lao,i3,D.ad*aiM.li*.:-~L%C.tod.i-la,il, 
IXaiiis.  Faic, 
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SECTION    II. 

op  thb  causes  which  makb  the  trebellianic  portion  to 

cease,  or  which  diminish  it. 

Art.  L 

3806.  The  Testator  map  forbid  the  Deduction  of  the  Trebellianic 
Poriion.  —  If  the  testator  has  expressly  forbidden  the  deduction  of 
the  Trebellianic  portion,  the  executor  is  at  liberty  either  to  accept 
or  refuse  the  inheritance;  but  if  he  does  accept  it,  he  will  be 
obliged  to  fulfil  the  fiduciary  substitution  without  retaining  any 
thing.* 

IL 

3896.  The  Executor  who  restores  voluntarily  the  whole  hiherit" 
mmce,  without  retaining  amy  TAt/ig^,  cannot  afterwards  demand  the 
Trebellianic  Portion,  —  If  the  executor  who  might  have  retained 
the  Trebellianic  portion  had  restored  the  whole  inheritance,  with- 
out any  deduction,  he  would  not  afterwards  be  admitted  to  de- 
mand it :  for  it  would  be  presumed  that  he  had  made  restitution 
of  the  whole  inheritance  only  that  he  might  fulfil  more  punctually 
the  fiduciary  substitution ;  unless  it  should  appear  by  the  circum- 
stances that  some  error  in  feu^t,  or  some  other  cause,  ought  to  de- 
stroy this  presumption.^ 

IIL 

8897.  The  Fiduciary  Substitute^  who  is  charged  with  a  Second 
Ristiiution^  has  no  Right  to  the  Trebellianic  Portion,  —  If  the  fidu- 
ciary substitute  of  the  inheritance,  or  of  a  part  of  it,  were  likewise 
charged  to  restore  it  to  another  person,  he  could  not  deduct  a  sec- 
ond Trebellianic  portion  out  of  it,  although  the  executor  who  had 
restored  the  inheritance  to  him  had  retained  his  fourth  part :  for 
the  Trebellianic  portion  is  due  only  to  the  executor  who  succeeds 
immediately  to  the  testator,  unless  the  testator  has  likewise  grant- 
ed it  to  this  fiduciary  substituti\^ 

•  jL  1,  ^  19.  /).  a//  sfnat.  Tr^fifU  ;  —  Xov.  I.  r.  2,  ^  «//.  ;  —  </.♦  inf.  Soo  the  last  article, 
■Dd  the  remark  that  is  there  made  on  it. 

^  L.  68.  ^  1,  fJ.  ad  senat.  TrtbtM.  8ee  the  tiftecnth  and  sixteenth  articles  of  the  fourth 
loetioil  of  the  Falcidian  Portion. 

«  Zr.47,  4  l.D.adieff.  Falc.;  —  l.  I,  ^  \0,  J),  (ui  ti^ruU.  7>fM/. ;  — /.  55,  §  2, fw/. 
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3898,  Hmo  the  Fruits  are  rtckontd  or  no/  rerkonett  <u  Part  of 
tie  Trebeliianic  Pirrtwn.  —  If  the  goods  subject  to  tbe  fiduriai)' 
Biibstitutioa  were  to  be  nrstorccl  only  *om<e  time  nftrr  thr  dnth  of 
the  tealiitijr,  or  after  the  existence  of  a  condition  on  whtdi  tbe 
substitution  shotild  depend,  the  fniits  whi^'fa  the  execnUr  bad 
rvupwi  before  the  mbsUtntion  was  open  would  be  rcdioiwd  to 
him  as  part  of  his  Trebeliianic  portion.*  But  the  frtiits  reaped  b^ 
the  executor  after  the  time  that  the  5duriary  sabstitntion  wu 
to  take  place,  when  the  restitution  of  thi'  Ntilwlitutwl  goods  w«* 
driityed  only  through  the  negligence  of  the  substitute,  wotild  not 
be  reckoned  as  part  of  the  IVebclltanIc  portion  dac  to  the  amid  n- 
ectilor.* 


3899.  Vte  Fhnts  are  Mf4  Tfrimntd  to  the  CkUdren  as  Part  of 
tkrir  TrtbrUitmie  Ptwlian.  —  The  rule  explained  in  the  precedirif; 
article,  which  reckons  to  the  execotM  tbe  fmits  as  part  of  his  tit- 
beltianic  portion,  relates  only  to  such  execotora  as  are  not  children 
or  descendants  of  lh«  testator.  Vat  the  jrnits  which  the  childfm 
mjoy  before  tbe  Gdoeiary  substitution  n  open  with  which  diejare 
charged  by  their  father,  mother,  or  other  ascendant,  accrue  tp 
them  \i-ithout  any  diminntion  of  the  claims  or  demands  which 
they  may  have  upon  the  inheritance  which  thej'  are  charged  to  re- 
store ;  whether  it  be  that  the  fiduciary  substitution  be  in  faror  of 
their  own  children,  or  other  descendants  of  the  testator.  And  tliey 
will  have,  over  and  above  the  fruits  whidi  thej  may  have  enjojol, 
their  entire  foorth  part  of  the  -whole  inheritance,  even  ahhoogfa  the 
testator  had  ordained  that  those  fruits  should  be  reckooed  u  put 
of  it' 

VI. 

3900.  Pmaltg  of  the  Exemtor  wMo  is  ckorgtd  to  restore  Ae  h- 

keritanct,  amd  toko  has  not  wtade  am  Imoemtory  of  the  E^fcts-  -~ 
Seeing  the  Trebelliamc  portion  is  a  fourth  part  of  the  inheritaiKe, 
the  executes  who  [veteuds  to  retain  this  foortli  part  ought  to  show 

'  l.i±\Xiad.    See  tk  BXMntli  aiHeh  of  the  limtb  • 
(ma.  iIm  juaiti  ankic  of  tbe  fim  tenia 
mtoikI  Hvtkm  </  tbe  nne  tiAt- 

f  £-*,(■  *i«u..  rf»«. 
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what  the  goods  of  the  inheritance  consist  in,  in  order  to  regulate 
that  which  he  may  retain,  and  that  which  he  ought  to  restore. 
And  this  is  what  he  cannot  do  but  by  making  an  inventory  of  all 
the  goods  of  the  inheritance :  which  lays  a  double  tie  on  this  ex- 
eoator  to  make  the  said  inventory,  both  for  his  own  interest,  that 
he  may  establish  his  right  to  the  Trebellianic  portion,  and  regulate 
the  proportion  of  it,  and  for  the  interest  of  the  fiduciary  substitute, 
that  he  may  be  able  to  judge  of  the  fidelity  of  the  restitution  of 
the  substituted  goods,  as  has  been  mentioned  in  the  twentieth 
article  of  the  first  section  of  Substitutions,  Thus,  the  executor 
who«  being  charged  with  a  fiduciary  substitution  of  the  inheritance, 
or  of  a  part  of  it,  had  neglected  to  make  an  inventory  of  the  goods, 
would  be  very  justly  deprived  of  the  Trebellianic  portion,  unless 
it  were  in  a  case  which  should  not  require  this  precaution,  or  that 
particular  circumstances  should  exempt  him  from  this  penalty, 
which  would  be  justly  inflicted  on  him  in  case  his  not  having 
made  an  inventory  could  be  anywise  imputed  to  his  want  of  fidel- 
ity, Of  to  his  neglect^ 

Remarks  on  the  Preceding  Article. 

3901.  It  is  to  be  remarked  on  this  article,  and  on  the  twentieth 
article  of  the  first  section  of  Substitutions^  that  several  interpreters 
have  been  of  opinion,  that,  although  the  executor  who  is  charged 
with  a  fiduciary  substitution  of  the  inheritance  has  neglected  to 
make  an  inventory  of  the  goods,  he  is  not  for  that  omission  to  be 
deprived  of  the  Trebellianic  portion.  And  the  chief  foundation 
on  which  they  build  their  opinion  is,  that,  the  privation  of  the  Tre- 
bellianic portion  being  a  punishment,  it  ought  not  to  be  inflicted 
OD  the  executor  unless  there  be  an  express  law  that  has  established 
it :  that  it  is  true,  that  the  laws  have  ordained  that  the  executor 
shall  forfeit  his  right  to  the  Falcidian  portion  of  legacies  when  he 
has  neglected  to  make  an  inventory;  but  that  this  punishment 
ought  not  to  be  extended  to  the  executor  who  is  charged  with  a 
fiduciary  substitution  of  the  inheritance,  or  of  a  part  of  it,  because 
penal  laws  are  not  to  be  extended  beyond  the  cases  for  which  they 
were  designed.  The  other  interpreters,  on  the  contrary,  ground 
their  opinion  on  the  necessity  of  an  inventory,  in  order  to  justify 
the  fidelity  of  the  executor  in  making  the  restitution;  and  they 


•  See  the  texta  cited  on  the  twentieth  article  of  the  first  section  of  Dirtct  and  FidHciary 
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adtl,  that,  whatever  the  laws  hnvi?  regulat*<l  m  tbo  matter  of  Ik 
pRk-tdian  portion  is  comTnoii  t-o  the  Trdbcllianii;  pmlioii.  becavw 
of  the  porifusioii  which  the  laws  have  tnatie  of  these  two  Anntk» 
hito  ono,  a»  has  been  observed  in  the  gamble  of  thb  titk,  aai 
that  the  s&me  reaaone  maike  it  npwMary  to  have  an  tnventnvy  !■ 
the  one  case  as  well  as  the  other ;  and  that  likewise  Justintan  ia 
bifl  firet  novel,  chap.  2,  where  he  ordaina  thai  the  Fatcidian  ptx^ 
tion  shall  be  forfeited  in  case  there  be  no  inventory,  obliges  the 
executor  to  satisfy,  uot  oiily  the  oniire  legaoies,  but  also  the  fidu- 
ciary bftqueste :  ybn  retinebii  FalciiUam,  md  campUbil  kgatmio$ 
el  Jidekommissarios ;  which  words  those  of  the  other  party  rertrain 
to  ficiaciary  btiiiiirats  of  particuhw  things, and  that  with  very  go«d 
reaaon. 

8002.  Thi?  question  has  been  variously  decided  in  diTcTS  tribo- 
nals  of  Europe,  and  there  have  been  likewise  coiitmry  judgmeatt 
given  thereupon  In  several  purliaments  of  this  kin^om.  in  vhidi 
they  have  abwajd  had  a  due  rcgnrtl  to  the  pnrticnlnr  eirruinManeM 
of  each  cose.  Fur  it  is  oertatn  that  there  are  cases  in  which  it 
would  not  be  just  to  deprive  tiic  executor  of  the  IV'^btilliiuiic  po^ 
tion  for  want  of  an  Inventory ;  a.t,  for  example,  if  an  executor  wdv 
charged  to  restore  the  inheritance  at  the  sanie  instant  that  hr 
should  aceept  it ;  because  in  this  cane,  which  waa  very  frequnrt 
nnder  the  Roman  law,  there  wonld  be  no  inventory  to  m«kr,  the 
fiduciary  t'lilistituio  luiving  iiolhiiiy  to  do  btil  to  tiik.-  llie  declara- 
tion of  the  executor  who  restores  the  inheritance  to  him,  and  bo  to 
take  possession  of  the  goods.  And  the  like  case  might  happen  if 
a  testator  who  had  a  mind  to  convey  his  inheritance,  or  a  part  of 
it,  to  a  relation  or  friend  who  was  absent  in  a  foreign  coontiy,  btd 
instituted  another  person  his  executor,  and  had  charged  him  to  re- 
store the  inheritance  which  he  left  to  him  in  trust  to  his  absent 
friend  as  soon  as  he  should  return,  and  the  eaid  absent  person 
chanced  to  return  about  the  time  of  the  testator's  death ;  for  the 
executor  in  this  case,  being  willing  to  restore  the  substituted  in- 
heritance at  the  same  time  that  he  accepted  it,  would  have  no  oc- 
casion to  make  an  inventory  in  order  to  preserve  his  TrebeiHanic 
portion.  There  are  also  other  cases  in  which  it  would  not  be  just 
to  deprive  the  executor  of  the  Trebellianic  portion  for  his  not  hav- 
ing made  an  inventory;  as,  for  example,  if  the  executor  were  a 
minor,  and  his  guardian  had  omitted  to  make  the  said  inventory, 
or  if  the  death  of  the  testator  had  happened  in  the  time  of  a 
plague.    And  if  in  these  and  other  the  like  cases  the  fiduciary  snb- 
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stitiite  should  pretend  that  the  restitation  were  not  entire,  he  would 
be  allowed  to  Mng  proofs  of  the  goods,  and  of  their  value.  We 
were  in  doubt  whether  we  should  except  also  the  case  where  the 
necator  should  happen  to  be  a  son  of  the  testator's,  and  was 
charged  with  a  fiduciary  substitution  in  favor  of  his  own  children : 
if^  for  example,  the  substitution  were  only  for  the  benefit  of  one  of 
the  children,  and  the  circumstances  should  give  ground  to  pre- 
sume, that  some  favor  had  been  shown  to  the  other  children  in 
prejudice  of  the  substitution.  What  gives  occasion  to  the  doubt 
is,  that  on  the  one  part  the  father  might  prejudice  the  interest  of 
the  child  who  was  to  have  the  benefit  of  the  substitution,  and 
might  diminish  the  restitution  in  favor  of  the  other  children ;  and 
that  on  the  other  part  the  said  father  of  the  substitute  being  to  re- 
tain out  of  all  the  goods  of  the  testator  both  his  legitime  and  also 
the  Trebellianic  portion,  according  to  the  remark  made  on  the 
sixteenth  article  of  the  first  section  of  Subslituiions,  the  same  is 
considered  as  a  part  of  his  legitime.  So  that  it  might  be  a  hard- 
ship to  deprive  him  of  it  for  want  of  an  inventory.  But  if  the  ex- 
ecutor were  a  stranger,  or  even  a  collateral  relation,  and  charged 
with  a  fiduciary  substitution,  it  would  seem  to  be  just  that  for  the 
want  of  an  inventory  he  should  forfeit  the  Trebellianic  portion,  as 
he  would  forfeit  the  Falcidian  portion  on  the  same  account,  there 
being  the  same  reasons  for  both.  And  although  we  should  sup- 
pose that  Justinian  in  this  novel  had  only  the  Falcidian  portion  in 
his  view,  yet  it  does  not  seem  to  be  necessary  that  we  should  have 
an  express  law  to  oblige  the  executor  who  is  charged  with  a  fidu- 
ciary substitution  to  make  an  inventory  of  the  goods,  in  order  to 
prove  his  fidelity  in  making  restitution  of  them.  This  duty  is  en- 
joined by  the  law  of  nature,  and  by  consequence  it  is  natural  also 
that  the  want  of  an  inventory  should  be  punished  by  some  pen- 
alty, which  ought  to  be  at  least  the  privation  of  a  benefit  which, 
consisting  in  a  quota  of  the  inheritance,  could  not  be  given  to  the 
executor  unless  he  should  make  appear  what  the  inheritance  con- 
sisted in ;  seeing  otherwise  it  would  be  an  encouragement  to  fraud- 
ulent concealments  of  the  effects. 

3903.  It  is  upon  these  different  considerations  that  we  have 
thought  proper  to  compose  this  article  in  the  manner  in  which 
it  is  conceived,  in  order  to  reconcile  the  letter  of  the  rules  of  law 
with  equity,  which  ought  to  be  the  life  and  spirit  of  them. 


APPENDIX. 


EXPLANATION 


OF  THE  MANNER  IN  WHICH  THE  TEXTS  OF  THE  ROMAN  LAW 
ARE  REFERRED  TO  IN  THE  FOREGOING  TREATISE. 


Thb  several  parts  of  the  Corpus  Juris  Civilis,  which  are  principally  re- 
ferred to  in  The  Civil  Law  in  its  Natural  Order j  are  the  InslittUes^  Digest 
or  PandecUy  Code^  and  Novels. 

The  Institutes  are  divided  into  four  hooks^  each  of  which  is  divided  into 
OileSy  which  are  severally  subdivided  into  sections  or  paragraphs. 

The  Digest  is  divided  into  fifty  hooks^  each  book  into  titles^  each  title 
into  laws  (sometimes  also  called  fragments)^  and  many  of  the  laws  into 
sections  or  paragraphs.  Books  30,  31,  and  32,  which  treat  of  legacies  and 
trusts,  are  not  divided  into  several  titles,  but  contain  each  of  them  a  mngle 
title  only,  with  the  same  rubric,  namely,  de  legatis  et  fideicommissis. 

The  Code  is  divided  into  twelve  hooks^  each  book  into  titles^  each  title 
into  laics^  and  the  laws  frequently  into  paragraphs  or  sections^  in  the  same 
manner  with  the  Digest 

The  Novels,  or  New  Constitutions,  are  numbered,  and  divided  into 
chapters. 

The  seveml  books,  titles,  laws,  and  paragraphs  are  numbered  consecu- 
tively.    The  titles  only  have  a  rubric. 

The  gonoml  plan  of  reference  to  the  Institutes,  Digest,  and  Code  is  by 
the  rubric  of  the  tith^  or,  where  the  rubric  is  long,  by  the  first  two  or 
three  words  of  it,  with  the  number  of  the  law^  and  also  of  the  paragraph 
where  the  law  cited  is  thus  divided.  The  words  of  the  title  are  usually 
abbreviated. 
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Tl)o  Digest  is  denoted  by  Hie  letter  D. ;  ihe  Institutes,  by  the  leHn  I,  or 
tlw  abbivvinlion  Iiidl. ;  the  Code,  hy  the  luiter  C,  or  Cod.  ;  tiM  Nofdi,  I7 
the  loiior  iV.,  or  Nov. 

The  loiter  L.  »  used  to  designate  a  late;  the  siga  ^,  a  jxtragrajih  at 
lection  of  a  law. 

The  mode-  uf  reference  will  be  beet  esplained  by  a  few  eismples. 

L.  2,  D.  dfjidej.  tl  mand.  — This  rererenoe  denotes  the  socoml  Iswof 
the  title  of  Ok)  Dij^t-'at  de /idejuasoribat  el  mandaUtrihu,  which  will  be 
found  by  refereuco  lo  the  auhjoinod  table  K>  be  the  first  title  uf  the  txtj- 
sixth  book. 

L.  29,  ^  6,  D.  mtoid.  —  This  refers  Id  the  sixth  seclkm  or  pnragmpli  rf 
iho  tuenty-ninth  law  of  the  tttic  of  the  Digest  taandtai  vel  rvntra,  wfeh  li 
the  tirst  title  of  the  seventeriith  book. 

Ih  10,  ^  hA.  D.  mmd. — The  lut  pongnpfa  of  the  tenth  law  of  lb 
■wne  btle  of  the  Digest. 

I.  1.  C.  dr  fidrj.  milt. — The  first  law  of  the  title  of  the  Code  it  fit- 
\  JKtMrii^t  Minimi,  which  is  the  twenty- fourth  thlo  of  iSc  iecno.1  book. 

^  1,  /mI.  de  du0i.  rnc  —  Institutes,  the  6f»i  pangra|A  of  the  title  ib 
Atohu  rtit  mpuimiii  et  pnmiUe»di,  which  is  the  stxteenih  title  of  lb 
thtnlbook. 

L.  pnt,  C.  dt  mm  umwL.  pee.  — 1^  last  Iftw  bm  one  of  the  title  of  dM 
Code  de  turn  mimerata  peaana,  which  is  the  thtideth  title  of  the  fonnli 
book. 

The  abbreviatioD  tod.  denotes  the  title  given  in  the  reference  next  ioune- 
diateh-  preceding :  thus,  L.  9,  ^  hJi.  eod,,  immediately  following  the  refer 
ence  L.  20,  ^  2,  D.  de  pign,  act.,  denotes  the  last  paragraph  of  the  nkilh 
law  of  the  title  of  the  Digest  de  pigiuratitia  aetume  eel  eimtra,  which 
is  the  set-eoth  title  of  the  thirteenth  book. 

If  the  last  reference  be  to  a  different  part  of  the  Corpus  Jiir»  Cirili) 
from  the  first,  the  pan  referred  to  is  designated  by  the  pn^r  letter  « 
abhrerialioD  :  thus,  L.  a/(-  Cod.  rod.,  f(Jlowing  immediately  after  L.  4,  D. 
in  ipnt.  r«u.  pifn.  vti  kfp,  tac.  eontr.,  which  is  the  second  title  of  the 
twentieth  book  of  the  Digest,  derwces  the  last  law  of  the  Code  coDtaiDeJ 
iti  the  tide  bearing  the  same  rubric  with  the  tide  of  the  Digest  referred 
ti.\  uunety,  the  dfteemh  title  of  the  eighth  book,  n  ftibma  r^uu  pig^t 
rtl  >tvp->iktc»  tmcitt  nmtrmkitmr. 

The  wor>fc  M^faM,  or  ^  abheTmiioaB  m^.  w/.,  dienote  that  the 
I>aftk.-ubr  pa^sag^  lefened  to  s  «t  (i«  emd  of  the  bw  or  paragraph  ikB 
•.tfsigttateii. 


EXPLANATION  OP  RBFERENCE8.  687 

The  letters  D.  Z.  denote  the  said  law^  that  is,  the  law  designated  by  the 
reference  next  immediately  preceding.  D,  IL  are  used  when  more  than 
one  law  is  referred  to.  D.  /.,  the  said  title.  D.  ^,  the  said  section  or 
paragraph. 

Some  of  the  titles  contain  but  a  single  law.  When  this  is  the  case,  the 
reference  is  in  this  form :  L.  un.  C.  ut  cans,  post  pubert.  ads.  tut,,  or  the 
only  law  in  the  title  of  the  Code  ut  causct  post  pubertatem  adsil  tutor ^  which 
is  the  forty-eighth  title  of  the  fifth  book. 

The  words  in  principio^  or  the  abbreviations  in  pr.,  in  prin.^  denote  the 
beginning  of  the  law,  or  of  the  other  particular  part  referred  to.  Where  a 
law  is  divided  into  several  paragraphs,  the  first  is  not  numbered,  and  is 
referred  to  in  this  manner.  Thus,  by  L.  1,  in  prin.  D.  de  calumniat.y  is 
meant  the  paragraph  at  the  beginning  of  the  first  law  of  the  title  of  the 
Digest  de  calumniatoribus^  which  is  the  sixth  title  of  the  third  book. 

X.  71,  in  /.  princ.  D,  de  fidej.  et  mand, — At  the  end  of  the  paragraph 
commencing  the  law  seventy-first,  &c. 

The  letter  F.,  as  V.  I.  1,  ^  3,  d:c.  (that  is,  see  the  passage  referred  to), 
indicates  that  the  law  designated  is  referred  to,  not  as  directly,  but  only  by 
analogy,  supporting  the  principle  to  which  it  is  cited. 

L.  im.  ^  7,  versie,  sin  autem^  Cod,  de  rei  vx,  act.  —  This  refers  to  the 
seventh  paragraph  of  the  only  law  of  the  Code,  book  fiAh,  title  thirteen,  de 
rei  uxoria  actione^  &c.,  at  the  sentence  commencing  with  the  words  sin 
asUewi. 

The  three  books  30,  31,  and  32  of  the  Digest,  which  treat  of  legacies 
and  trusts,  each  of  which  contains  but  a  single  title,  with  the  rubric  de 
legaHs  et  fideieommissis^  are  referred  to  as  (if  l^gat.  1,  de  legat.  2,  de  legat. 
3.  Thus,  L.  37,  ^  5,  D.  de  legat.  3,  denotes  the  Digest,  book  32,  law 
37,^  5. 

According  to  a  still  more  ancient  mode  of  reference,  which  occurs  once 
or  twice,  the  initial  words  of  the  law  cited  are  given  instead  of  its  number. 
Thus,  L.  si  ut  certo^  D,  Commodati  vel  contra^  denotes  the  fifth  law  of 
the  sixth  title  of  the  Digest,  book  13. 
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i»  Adnwitif  Hid.    C.  S,  9. 

da  .SdifidiB  priTatb.    C.  8,  la 

do  JBdilitnii  actionibas.    C.  4,  58. 

do  JSdilitio  edicto,  etc.    D.  21,  1. 

de  jEstimatona  actione.    D.  19,  3. 

da  AgBatibas  in  rebus.    C.  12,  20. 

da  Agnoscendis  et  alendis  liberis,  etc.    D. 

93,9.    C.  5,  25. 
da  AgriooUs,  et  cenaitif,  et  colonis.    C.  11, 

47. 
da  AgriooUi  et  maadpiia  dominids,  etc.    C. 

11,  67. 
da  Albo  scribendo.    D.  50,  3. 
da  Aleatoribus.    D.  11,  5.    C.  3,43. 
da  Akmdii  liberis  ac  parentibus.    C.  5,  25. 

D.  25,  3. 
da  AlaxandriB  primatibiu.    C.  11,  28. 
dtt  ABenatione  radidi  mntandi  causa  facta. 

1X4,7.    C.  2,55. 
da  AHwM<nti«  pnpillo  ^NTSStandis.    C.  5, 50. 
da  #Hii|^ittM  Yel  dbanis  legatis.    D.  34,  1. 
da  AUmrionibos,  et  paludibus,  et  pascnis,  etc. 

G.  7,41. 
da  Amudi  exceptione  Italici  contractus  tol- 

iMida,  etc.    C.  7,  40. 
da  AaiMMiis  drilibus.    C.  1 1 ,  24. 
da  Awnotiis  et  capitatione  administrantium, 

ale.    C.  1,  52. 
da  Aimonis  et  tributis.    C  10, 16. 
daAoaois  legatis  et  fideicommissis.     D. 

33,1. 
An  per  alium  canss  appellationum  red- 

di  possnnt    D.  49,  9. 
An  tervus  pro  sno  facto  post  mannmis- 

sloaem  teneatur.    C  4,  14. 
da  Aporhis  publicis,  etc.    C.  10,  22. 
daApoetatis.    C.  1,  7. 
de  Apparitoribns  comitis  Orientis.     C.  12, 

57. 
da  ADparitoribus  magistrorum  militum,  etc 

0.  12,  55. 
da  A|iparitoribas  pnefecti  annonss.    C.  12, 

59. 
da  Apparftoribos  praefecti  urbi.    C.  12,  54. 
da  Araaritoribus  prsefectorum  prstorio,  etc. 

6.  13,  59. 
da  Apparitoribns  proconsulis  et  legati.    C 

13,56. 
de  Appellationibns  et  consnltationibns.    C. 

7,63. 
da  Appellationibafl  et  relationibns.  D.  49, 1 . 
de  Appellationibns  redpiendis  Tel  non.    D. 

49,5. 
Apnd  enm,  a  quo  appelletur,  aliam  can- 
tarn  agere  compellcndum.    D.  49, 12. 
de  Aqucdoctn.     C  11,  42. 
de  Aqna  ct  aqass  pluvic  arcends.    D.  39, 

9.     C  3,  43. 
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de  Arboribns  ccdendis.    1).  43.  27. 
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C.  10,76. 
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do  Athletis.     C.  10,  53. 
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21. 
de  Aari  pnblid  persecntoribus.    C.  10,  72. 
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34,2. 
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de  Bonis  auctoritate  judids  possidendis,  etc. 

C.  7,  72.     D.  42,  5.  6. 
de  Bonis  damnatorum.    D.  48,  20. 
de  Bonis  eorum,  qui  ante  scntentiam  yel 

mortem  sibi  conscivcrunt,  vcl  accusa< 

torem  corrupcrunt.     D.  48,  21.    C.  9, 

50. 
do  Bonis  libertomm.    D.  38,  2. 
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6,  4.    D.  37,  14. 
de  Bonis  matemis  et  matemi  generis.   C.  6, 

60. 
de  Bonis  proecriptomm  sea  damnatomm. 

C.  9,  49. 
de  Bonis,  que  liberis  in  potestate  constitn- 

tis,  etc.,  acquiruntur.     C  6,  61. 
do  Bonis  vacantibus  et  de  incorporatione. 

C,  10,  10. 

do  Bonorum  possessione  contra  tabulas.   D. 

37,  4.     C.  6,  12.  13. 
dc  Bonorum  possessione  ex  testamento  mi- 

litis.     D.  37,  14. 
de  Bonoram  possessione  fhrioeo,  etc.,  com- 

petentc.     D.  37,  3. 
de  Bonoram  possessione  secundum  tabulas. 

D.  37,  11.    C.  6,  11. 

de  Bonoram  possessionibus.     I.  3,  9.     D. 
37,  1. 


C. 


de  Cadareribns  pnnitorum.    D.  48,  24. 
de  Cadocis  toUendi^.     C.  6,  51. 
de  Calumniatoribus.     D.  3,  6.     C.  9,  46. 
de  Canone  fmmentario  urbis  Bomae.   C.  11, 

22. 
do  Canone  largitionaliam  titulomm.    C  10, 

23. 
dc  Capiendis  et  distrahendis  pignoribns  tri- 

batoram  causa.    C  10,  21. 
de  Capitatione  civium  censibus  eximenda. 

C.  11,48. 
de  Capite  minutis.    D.  4,  5. 
de  Capitis  deminutione.     I.  1,  16. 
de  Captivis  et  de  postliminio,  etc  D.  49, 1ft. 


m 


^  *PPB 

d*  CatfionlaDO  edSeto.    D.  97,  to.    C.  S, 

n 

deCutranritnii  «■  nunworiuiia.     C.  13, 

de  OKirrmi  nrnnlnm  palatiwiniin  pocnlia 

C.  12.  ai- 
de CMlren*)  pKalio     D  IV.  IT. 


C.  ia,.-i7- 

D,  50.  IS. 


_   CoBUmo  bonorvm     D.  4S,  3. 
deClHddi.    C.  It.  II. 

it  Cmlidllis.    I.  t,  a.     D.  «,  7.    C  S, 


ConcaMnb.    D.9»,7.    CKM- 
CoocDutoM.     D  «T.  13. 

D  1&  4. 

de  CondiEtioDT  e>  1f>-    D  U,  X- 
deCDndiniaDB  rz1(s«:,Mtia«caMK<lll» 

jiKta  laatt.     C  4,  t. 
d*  fVnutlHioav  Itettrm.     tl.lS,].    C^l 
dr  CoiMlktiaae  bariAL     O.  l^C    CM 
.     _     ..  ^^j 

do  CondiFiiotw  ob  urp^  oMaa-    D<  A 

5.    C.  4. 7. 
di  Ct/oiiaioM  itM  radaa.    I>.  U,  T. 
■    -     -    •        ■       l>  U.J. 
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D. 


de  Dmmno  infecto,  et  de  soggrnndiis  et  pro- 

tectioiiibas.    D.  39,  2. 
Debilorem  yenditionem  pignorU  impe- 

dht  non  posse.    C.  8,  29. 
do  DelMtifeoribiis  dritatum.    C.  11, 32. 
4eI>ocuiis.    C.12,  27. 
4e  I>eaetis  ab  ordine  faciendis.    D.  50,  9. 
dB  I>ecretis  decnrioDam  super  immtinitate 

ooDoedeoda.    C.  10,  46. 
de  Deoarialibiis  orbis  Romss.    C.  11, 13. 
dB  Decarionibvs  et  filiis  eorom.    D.  50,  2. 

C.  10,31. 

de  Deditida  libertate  tollenda.    C.  7,  5. 
de  Defenaohbus  ciTitatum.    C.  1,  55. 
de  DeUttMribas.    C.  10, 11. 

Depoeiti  vel  contra.    D.  16,  3.    C  4, 

34. 
de  Detertoribiis  et  occultatoribos  eorom.  C. 

li,46. 
de  Dignitatibas.    C  12, 1. 
de  DUatiombiis.    C.  3, 1 1 .    D.  2, 12. 
de  DiecoMoribaa.    C.  10,  30. 
de  Diftrvctione  pignorum.   D.  20,  5.    C.  3, 

99. 
de  DiTenis  officiU  et  appaiitoribus  jodicain, 

ete.    C.  12,  60. 
de  DiTenu  prsediis  arbanis  et  rusticU  tcm- 

plenim  et  ciyitatam,  etc.    C  11,  69. 
de  Dtrerns  cegolis  jaris  antiqui.     I>.  50, 

17. 
de  Otrenis  rescriptiB  et  pragmaticU  sane- 

tionibos.    C  1,  23. 
deDifenis  temporalibns  prsscriptionibos, 

et  de  accessionibns  possessionom.    D. 

44,3. 
de  DiTidenda  tutela,  etc.    C-  5,  52. 
de  DiTisioiie  rerum  et  qualitate.    D.  1,  8. 

1.2,1. 
de  DiTiiioiie  stipnlationum.    I.  3, 18. 
DiTortio  facto,  apud  quern  liberi  morari 

et  educari  debeant.  C.  5,  24. 
de  Dirortiis  et  repudiis.  D.  24.  2. 
de  Doll  mali  et  metos  exceptione.    D.  44, 

4. 
de  Dole  malo.    D.  4,  3.    C.  2,  21. 
de  Domesticis  et  protcctoribos.     C  12,  17. 
de  Donatkmibns.    I.  2,  7.    D.  39, 5.    C.  8, 

54. 
de  Dooationibns  ante  nuptias,  etc.    C.  5,  3. 
de  Donationibus  causa  mortis.     C.  8,  57. 

D.  39,  6. 

de  Donationibus  inter  vimm  et  nxorcm.  D. 

24,1.     C.  5,  16. 
de  Donationibus,  qux  sub  modo  vel  condi- 

tione,  etc.,  oonficiuntur.    C.  8,  55. 
de  Dote  cauta,  non  numerata.     C.  5,  15. 
de  Dole  pnelefcato.    1).  33,  4. 
de  Docis  oollationc.    D.  37,  7. 
de  Dotb  promissione  et  nuda  pollicitatione. 

C.  5, 11. 
de  Daokas  reis  oonstituendis.    D.  45,  2. 
de  Dvobuf  reis  stipulandi  et  promittendi. 

I.  3, 16.    C.  8,  40. 


E. 


de  Edendo.    D.  2,  13.    C.  2,  1. 

de  Edicto  divi  Hadriani  toUcndo,  etc.    C 

6,33. 
de  Eifractoribus  et  expilatoribus.  D.  47, 18. 
de  Emancipationibns  liberomm.    C.  8,  49. 

D.  1,  7. 
de  Emendatione  propinqnorum.    C.  9, 15. 
de  Emendatione  servorum.    C.  9, 14. 
de  Emtione  et  venditione.     I.  3,  23.     D. 

18,  1. 
de  Eo,  cui  libcrtatis  causa  bona  addiamtnr. 

1.3,  U. 
do  Eo,  per  cjuera  factum  erit,  quo  minus 

qms  in  judicio  sistat    D.  2,  10. 
de  Eo,  qui  pro  tntore  prove  curatore  nego- 

tia  gessit.     D.  27,  5.     C  5,  45. 
de  Eo,  quod  corto  loco  dari  oportet.     D. 

13,4. 
de  Episcopali  andientia,  etc.    C  1,4. 
de  Episcopis  et  clericis,  etc.    C.  1,  3. 
de  Equestri  dignitate.    C.  12,  32. 
de  Ero^tione  militaris  ai)nonsB.    C.  12, 38. 
de  Errore  advocatorum,  etc    C.  2, 10. 
de  Errore  calculi.     C-  2,  5. 

Etiam  ob  cbirographariam  pecuniam  pig- 

nus  teneri  posse.    C.  8,  27. 
Etiam  per  procuratorem  causam  in  inte- 
grum restitutionis  agi  posse.    C  2, 49. 
Eum,  qui  appellaverit,  m  proTincia  do- 

fendi.    D.  49,  11. 
dc  Eunuchis.    C.  4,  42. 
de  Evictionibus.    C  8,  45. 
de  Evictionibus  et  dnplss  stipulatione.    D. 

21,2. 
de  Exactoribus  tributorum.    C.  10,  19. 
de  Exceptionc  rei  judicatxe.    D.  44,  2. 
de  Exceptione  rei  venditss  et  traditsB.    D. 

21,3. 
do  Exceptionibus.    I.  4, 13. 
de  Exceptionibus,  pnescriptionibus  et  pne- 

judiciis.    D.  44,  1. 
de  Exceptionibus  seu  praescriptionibus.    C. 

8,36. 
de  Exeoctione  et  translatione  militarium  an- 

nonarum.     C  12,  39. 
de  Excusationibus  artificnm.     C  10.  64. 
dc  Excusationibus  rauncrum.     C-  10,  47. 
de  Excusationibus  tutorum  vel  ruratonun. 

I.  1,  2.5.     D.  27,  1.     C  5,  62. 
dc  Excusationibus  vcteranorum.     C.  .5,  65. 
Ex  dclictis  dcfunrtomm  in  (|uantuni  he- 

redes  conveniantur.     C.  4,  J  7. 
de  Excrcitoria  at-tione.     1)   14,  1.     C  4,  2.^ 
dc  Exhoredationc  lilierorum.     I.  2,  13. 
de  Exhibendis  et  transmittcndis  reis.     C.  9, 

3.     1).  48,  3. 
de  Expcnsis  ludorum  publicorum.    C.  11, 

41. 
ExpilatiB  hereditatis.    D.  47,  19.     C.  9, 

32. 
Ex  qoibus  causis  infamia  irrogatur.    C 

2,  12.     1).  .3,  2. 
Ex  quibus  causis  majores  XXV.  annis 


in  integmm  rcstJCnnntur.    T>.  4,  G.    C. 

%  54. 
dc  ExflBCnlione  r«i  jadiratm     C.  T.  53. 
de  ExEecuturibna  et  exwioribna,    C.  13, 81. 
do  ExtTuurdinuiks  cognitionibtu,  etc.     V. 

SO,  13. 
d«  BxliDordiDariis  oriminibnii.    D.  4T,  11. 


dd  F&Ibb  cansa  idjecui  lenlo  tuI  fidtwiom- 

misno.     C.  6,  44. 
de  F»fcui  monela.     C.  9,  34. 

Famiiin  erd.aciiiida.    D.  1G.9,    C.  9,36. 
do  Fhbumm  libeUu.    C.  «,  36.    D.  41,  10. 
de  Kerii*.    C.  S,  19. 
de  Feriis,  et  dilatiunibtu,  ei  dironia  Uinpo- 

ribas.    U.  3.13.    C.  3,  II. 
dc  Fid>  el  jare  hwtn  AksIu,  elc    C.  10,3. 
de  FideicommisBaria  hercdiutia  pctiUane. 


S.     C.  7,  4. 
do  Bdeicominisaw.    C.  G,  48.    B.  30-3S, 
ds  Fide  itutnuneniornni.    D.  xa,  4. 
de  I'ids  inatnuncntomiii,  *t  amunone  eo- 

nim.  et  apodiin,  cif.     C.  4.  SI . 
de  Fidiinssorilma.     I.  3,  SO. 
de  FideJoasonbiiB  et  miuidaloribiis.     D.  4G, 

I.     C.  8,41. 
de  FidejiiaMribaa.  et  nominatDribiu,  el  here- 

dibuitDIomnetciiwonun.   D.a7,7. 
da  Fidejuworibos  minorum,    C.  S.  24. 
do  Fidujussoribus  tntorum  rel  cnralonim. 

C.  S,  57. 
b  Fidariaha  Mtela.    1. 1,  19. 
de  ^liUfnmiliaa.  et  qncmadmodam  pro  Ms 

tmlcr  lenwmir.     C.  10.  60. 
de  Filiofuniilias  roinon.    C  S,  33. 
de  Filiia  olHdBliam  milititriiim,  qni  in  betio 

Diorianlur.    C.  la,  4S. 
Frniuiu  ro^ndorum.    I),  10. 1.    C.3.39. 
de  Furalilins  nanris.     C.  ID.  8. 
de  FlaminiUns,  ne  quid  in  flmninc  publico 

ripavc  cjiu  flat.  etc.     D.  43,  13. 
dePonic.    D.  4.1.  S3, 
de  Fomnlis  et  iRipetracionibiui   actionum 

sublalis.    C.  3,  SB. 
de  Fnictibus  et  litiani  expeosii.    C-  7.  51. 
de  Fnnnenio  Alexandrino.    C.  II,  21. 
de  Framento    nrbii    CoostSDtiDopolitaiuc. 

C.  II,  33. 
de  FniritiTi!.    D.  11,  4. 
de  Fi^tivij    n>lonui   patrimaniallbBa,  etc. 


de  Fandis  limiirophu,  etc    C-  1 1,  B9- 

de  Fnodi'  pnlrimoDiBlibm,  etc-     C.  II,  61. 

de  Fnudi>  rei  prirata,  et  saltibns  diriiite  do- 

miu.     C.  II,GS, 
it  Fando  dotaii.    li  33.  5.    C.  5.  its. 


do  Fundn  instniKa  rel  inatmiaintai  lenla 

D.  33, :. 

de  Fnriboi  halnvariia. 

Fnni  adrennii  nwi 

riM.    D.  4T,  5. 

dc  Fnttis.    D.  4T.  >- 

de  Furtil  et  acrvo  cormpto. 

U.  3, 


43. 
dc  Glonde  legenda.    D.  49, 
dc  Qradibui  pogtiaikmia.    1.  S.  t. 
dc  Gmdibns,  el  eiBnibw,  et ' 

rum.    ]>.  SB,  lU 
de  Grege  doounico.    C.  1 1<  TS. 


H. 

e  Hsreticii,  M  1 

a  I,  a. 
e  Hcredibiu  iDstitaendli. 

S.     C.  6,34. 


4.     C.  4,  39. 

de  UeT«dii«tibiu  dcmrioniinii,  naiiralui^ 

ratn,  etc    C-  6. 63. 
de  Beradiuiibiu.  qtue  ab  inCeataM  ArfRM' 

wr.    1.3,1. 
il«  Hereditatis  petilione.    D.  S,  3.   CIS 
de  Hercdam  qnaliuieetdiffeientia.  I.Ik  It 
de  Uia.  qam  ex  pnhlica   collaiiaee  illM 

sunt,  non  marpandis.     C.  10.  Tl 
de  His,  qun  m  leatamenio  debennu,  (C 

D.  98,  4. 
do  Bis,  qtiE  pocnx  can&a  ittinqniiDler.   D 

34,6. 

rel  RHlirillLt  gcribanmr.     C.  0,  41 
de  His,  qoc  pro  noD  arriptii  habenlar.    D 

34.8. 
de  His,  qun  inb  moda  l^ila  aea  Adaio- 

misBS  rclinqaumar.     C.  6.  45. 
do  Uis,  qn>  nl  indigiiiB  anfenuilBr.    ^ 

34.9. 
de  His  qo"  *<  i>ietas<)iie  csoaa  getia  in'iL 

C.  3,30.     U.4,  3. 
de  His,  qoi  accnfmre  non  poasiml.    C  ),  1 
de  Uis,  qni  ad  occlcaiaa  confaipant.  C.  I .  It 
de  His,  qni  ad  naiaas  confngiDtii.    C.  UH- 
de  His,  qui  a  tun  domioo  nuiinmin  *a* 


de  Hi^  qui  ante  apenas  tabu! 

traoamittnat-    C.  6,  53. 
de  His,  qui  a  prinripc  varatii 

yenml.     C.  10,  44. 
de  Hti,  qoibo*  nl  indi^it 

roDtur,  etc.     C.  6,  35. 


ibendituA 
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do  His,  qui  efi^erint  yel  dejccerint     D. 

9,8. 
de  His,  qui  ex  officio,  qaod  administrarunt, 

oonveniatttur.    C  1 1,  38. 
de  Hit,  qoi  ex  paUicii  rmtionibiu  matnam 

pecaniam  acceperunt.    C  10,  6. 
de  His,  qai  Id  ecdesiis  mannmittuntnr.    C. 

1,13. 
de  His,  qai  in  cxsilium  dati,  vd  ab  ordine 

mod  rant.    C.  10,  59. 
de  His,  qai  in  prionim  crcditorum  locom 

SQOcedunt     C.  8,  19. 
de  His,  qui  latrones  vel  aliis  criminibos  reos 

oocolttiTerint.    C.  9, 39. 
de  His,  qai  non  impletis  sripcndiis  Sacra- 
mento soluti  sunt    C.  10,  54. 
de  His,  qai  notantor  infunia.    D.  3,  2.    C. 

S,1S. 
de  His,  qui  numero  liberoram  vel  pauper- 

tate  excusationem  memernnt.    C.  10, 

51. 
de  His,  qoi  parentes  rel  liberos  occidenmt. 

C.  9,  17. 
de  His,  qui  potendomm  nomine  titidos  piv- 

diis  affignnt,  ete.    C  2,  16. 
de  His,  qai  per  metam  judicis  non  appelUi- 

rerant.    C.  7,  67. 
de  ^s,  qai  se  deferant.     C.  10,  13. 
deHis,  qni  sibi  adscribont  in  testamcnto. 

C.  9,  23. 
de  His,  qai  sponte  munent  poblica  subeont. 

C.  10,  43. 
de  His,  qai  rai  yel  alieni  juris  sont    D.  1, 

6.    L  1,  8. 
de  His,  qni  veniam  etatis  impctraverunt. 

C.  2,  45. 
de  Homine  libera  exhibendo.    D.  43,  29. 
de  Honoratoram  rehicalis.    C  11, 19. 


de  Us,  per  qaos  ag^ere  possnmos.     I.  4, 

10. 
de  Cs,  qoi  rai  yel  alieni  jaris  sont.    1. 1,  8. 

D.  1,  6. 
de  Lnmnnitate  nemini  concedends.    C.  10, 

25. 
de  Impensis  in  res  dotales  factis.    D.  25,  1 . 
de  Imponenda  lucrativa  descriptione.     C 

10,  85. 
de  Impabemm  ct  aliis  sabstitationibns.    C. 

6,26. 
de  Incendio,  raina,  naafrafrio.  etc    D-  47, 9. 
de  Incertiii  per^onifl.     C.  6,  48. 
de  Incestis  et  inutilibus  naptiis-     C.  5,  5. 
de  IncoiU,  ct  ubi  quls  doinicilium  baliere 

yidetur.  etc.     C.  10,  39. 
de  IndictionibuH.    C.  10,  17. 
de  Indicia  viduitatc  et  lege  Julia  HiscelU 

toUenda.     C  6,  40. 
de  In  diem  addictione.     D.  18,  2. 
de  Inliunibas.    C  10.  57. 
de  Infantibus  cxpositis  liberis  et  senris,  etc. 

C.  8, 52. 


de  Infinnandis  pocnis  ccelibatus  et  orbitatis, 

etc.    C.  8,  58. 
dc  Ingcnuis.    I.  1,  4. 
de  Ingenuis  manumissis.    C.  7,  14. 
de  Ingratis  liberis.    C  8,  50. 
de  In  integmm  restitntione  minorom  XXV. 

annis.     C-  2,  22. 
de  In  integmm  restitutione  poetnlata,  ne 

quid  novi  fiat     C  2,  50. 
de  In  mtegnim  restitutionibus.     D.  4,  1. 
de  Injuriis.    I.  4,  4. 
de  Injuriis  et  famosis  libcllis.    D.  47,  10. 

C.  9,  35.  36. 

de  Injosto,  mpto,  irrito  facto  testamcnto.  D. 

28,3. 
de  In  jus  vocando.    D.  2,  4.    C  2,  2. 
In  jas  yocati  nt  eant,  ant  satis  vel  caa- 
tam  dent.    D.  2,  6. 
de  In  litem  dando  tutore  vel  curatore.    C* 

5,44. 
de  In  litem  jnrendo.    D  12,  3.    C.  5,  S3. 
de  Inofficiosis  donationibas.    C.  3,  29. 
de  Inofficiosis  dotibus.    C.  3,  30. 
de  Inofficioso  testamcnto.    I.  2,  18.    D.  5, 
2.    C.  3,  28. 
In  quibns  casibns  tutorem  vel  caratorem 
babcnti  tutor  vel  curator  dari  potest. 
1/.  5,  36. 
In  qaibas  causis  cesiat  longi  temporis 

pnescriptio.    C.  7. 34. 
In  qui  bus  causis  coloni  censiti  dominos 

accusare  poesint    C.  11,  49. 
In  quibos  cansis  in  integrum  restitutio 

necessaria  non  est.     C.  2,  41. 
In  quibus  causis  mi  litanies  fori  prescrip- 

tione  uti  non  possunt    C.  3,  25. 
In  quibus  causis  pignus  vol  bypotheca 
tacite  contrahitur.     D.  20,  2.     C.  8, 
15. 
de  In  rem  verso.    D.  15,  3.    C  4,  26. 
de  Inspiciendo  ventre  custodiendoqne  part«. 

D.  25, 4. 

de  Institoria  actione.    D.  14,  3. 

de  Institoria  et  exercitoria  actione.    C.  4, 

25.    D.  14,1. 
de  Institutionibus,    et    sub^titutionibas,   et 

restitutionibus  sub  conditione  factis. 

C.  6,  25. 

de  Instructo  vel  instnimento  legato.      D. 

33,  7. 
Inter  alios  acta,  etc,  aliis  non  nocere.  C. 

7,60. 
de  Intcrdictis.     I.  4, 15.    C.  8,  1. 
dc  Intcrdictis,  ct  rclegatis,  et  deportatis.  D. 

48,  22. 
de  Intcrdictis  sivo  extraordinariis  actioni- 

bus.     D.  43,  1 . 
de  Interdicto  matrimonio  inter  pupillum  et 

tutorem,  etc.    C.  5,  6. 
de  Interrogadonibas  in  jure  faciendis,  etc. 

D.  11,  1. 

de  Inutilibus  stipulationibus.    I.  3,  19.    D. 

8,  39. 
de  Irenarchis.    C.  10,  75. 
de  Itinere  actaqno  privato.    D.  43, 19. 


APrBKDlX. 


de  Jtiilniia  ol  oculkoliij      L*    I.  'J. 

JudiuUuin  30l*L     D.  4U,  T. 
tkJwticiU'     C,  3.  L 
d«  JniUdi«,  a  abi  onuqae  agete  td  conre- 

cdri  delMttb    D-  S,  !■ 
da  Jadkiia  pablwu.    DM,1.    1. 4,  IS. 
ik  Jar*  lureonim  annulunim.    1).  «>,  lii. 


da  Jnrv  MHliritloruin.     D.  29,7.    L  2,  iA. 

C.  6,  36. 
dc  Jnre  Odtllnniiidi     D  28.  B- 
de  Jan  drlibarandi.  ct  de  nhnnda  ret  ae- 

qairvndk  hutvdiuuo.     C-  6,  30.     D. 

»,  S. 
da  Jam  duminii  itanetimndo.    C.  R.  34- 
de  Jure  dolium.    D.  13.  3     C.  6,  IS. 
dB  Jun  cmuhrtcuiicD.    C.  4.  66. 
do  Jun  d«±  '  D.  4<i,  14.    C  )u.  I. 
de  Jar*  immniuutu.    D.  M.  6- 


de  Jurtinmida  prapMr  aUtun 

C  AS9. 
lAt  Jnt^oiwtdn  *iv*  TolnnMrio,  fit*  aacn*' 
riD.iUvnJa<licuU.    D.  13.  S.    C.4, 1. 
Uboronun.    C  B,  M. 
di  Jon  buundi,  genduni  et  dvili-    I,  t.  S. 
fc  Jw«  pctTontu.    D3T,  U.    C.  6,4. 
4a  Jonptntaaran.    1 1,3- 
da  Jon  reipoblk*.    C.  II,  tt. 
4>  JBrWieikaw-    D.3,1. 
^  JwlAUctiniia  ooBiaa  Ladimtt,  at  ^  Ibro 

:  Jwte  ci  bcti  IpuinMla.    D.tt  •>    C. 


1.1 


LI, I.   D.1,1. 


dl  ILaitiTU  liVrtatc  tr>n«adi.  t* 


e  Logibai,  et 

etCHlu-Iit.     C   I,  14. 
c  Lr^iioia  i^nalAnun  mieU.    L  1,  II 

B  Logidina  pwrnnao  wiitfa     L  ti  I*- 

B  Lcgiiima  faxnaoram  Muatk.    L  !■  I* 

B  Lc^iiBiB  atal&    C.  S,  30. 

e  LegiliiBU  tiFradlbaa-    C  6,  SS. 

B  LegiiiDui  tniorifaa*.    D.  M.  4- 

9  Ubellu  dimiiuDrii*,  qui  «po«»all  dlcn- 

au.    D.(9.  6 
B  Litwrali  (lui**.     D.  4fl.  II     C.  T,  14 
s  libenuioiu  Umu.    P.  M,  3, 
e  Libefii  ei  patiianB  bondiba  iarfMc. 

db  ind  cibendandi*.    D-  M.  t. 
B  Libeiis  rxtiiliTodii.  iMm  daCBDdii.  ti.O, 

30.     C.  8.  3- 
B  Idbeiia  pimuaitia  id  cxkeniirit.  C  t, 

C  10,** 

■   'i.  c^;. 
_    D-3a,3. 

D  44,&.    C.  3,37. 
atutiont.    C.S.ft. 
I  liinrnuD  rmodia,  C  U  41 
1  Dblliiwuona.     L3,ll. 
toeMd  condiKii    IX  10,  i. 
8  Lo<atiaa«  M  oondaniBoe.    t.  3,  M- 

■  Iioitiwia  piKdiHBB  dtilidB.  «k  C 

ll.TO- 

■  Locaia  M  candoctt-    C  4, 6a. 

B  Loelt M ItiDoJbdf  |«l>lkts.    D.tl,T. 
»  Lona  /wttito  fcaeadn     D  «&,«. 


-3^^ 


oOciomii.  ate.    CLl%ia. 
B  LoitktDe  [Hgaari*.    C  e,  31. 


3i. 


I.  . 


.  3      D    9.  S.     C-  3.    I 


le  Ltv«  Consrlii  dc  fibi'  (i  dt  SC.  Libo- 

niiuM.    D  4«.  I».    C.  9.  n. 
Ic  L«K  Fahi*  de  pU^iants.    D.  4»,  IS.    C- 

I*  heft  Fakidia.     1.  2,  21      D  35.  2.     C.    < 

le  Leer  Pwaa  Ciniut   loilroJ*.     I    I.  7 

k  I.«i:c  Jnii* uahtluf.    D.4*,I4    C.a.it    ■ 
Ir  Ir-!::?  Jnludeasnwa      D  4$^  li 


m.  CU). 

Majonu-     Gil.  45. 

IS. 

Mudad  rd  nncra.     D.  17, 

SUndaio.     !,■(,». 

"^-^^i"  — 

lad  uinT- 

<aHKjad:m.     D  I.X.    C  i,  14. 


D.  4i^». 


D.40.4. 

f  MaaaBiiaw  nBdirtB.     D.  40.  a 
e  UodtrutibK  vatidii.     C.  1 1,  S5. 
e  Mn»cih>«s.     C.  li,  88. 
<  Unallaim «f  ■Mtallii,  etc     C.  11,6. 
e  iltaai  H  ppidfirit-     C.  It.  41. 
«  HeatifPti  Btma.    C.  1 1,  31. 
cH^pMda.    Dl4a,«t. 
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^  MOilui  tertusento.    1.3,11.    D.  29, 1. 

C.  6,21. 

de  IfiUuri  vesle.    C.  12, 40. 

da  llinoribai  XXV.  annis.    D.  4,  4. 

de  liodo  malcUram,  qua  a  jadkibiu  infli- 

gimtiir.    C.  1, 54. 
da  MoDopoliis  et  conventu  negotiatomm  il- 

licito,  etc.    C.  4,  59. 
da  Mortis  causa  donationibnt  ct  capionibnt. 

D.d9,  6.    C.  8,57. 
de  Ifortno  inferendo  et  sepnkro  edificando. 

D.  11,8. 

de  Malieribas,  in  qao  loco  mmieim,  etc.,  Tel 

hoBores  a^oscaot.    C.  10,  62. 
de  Malieribas,  que  se  propriis  serris  jonxe- 

rant    C.  9, 11. 
de  Maneribos  et  honoribns.    D.  50,  4. 
de  Maneribos  et  honoribos  non  continaan- 

dis  inter  patrem  et  filiom,  etc.    C.  10, 

40. 
de  Maneribos  patrimoniomm.    C.  10, 41. 
de  Monicipibos  et  orisinariis.    C.  10,  38. 
de  Marilegolis,  etc    C.  1 1,  7. 
de  Matatione  nominis.    C.  9,  25. 


N. 


de  Nirtalibos  restitaendis.    D  40, 1 1 . 

de  Matnialibas  liberis  et  matribos  eomm, 

etc.    C.  5,  27. 
de  NMifragiis.    C.  11,  5. 

NanttB,  canpones,  stabalarii  at  recepta 
lestitaant    D-  4,  9. 
de  Naatico  fuenore.    D.  22,  2.    C.  4,  33. 
de  Naatis  Til>orinis.    C.  11,  26. 
de  Navibus  non  excanandis.    C.  11,  3. 
de  NaTiculariii},  etc*.    C.  11,  1. 
de  Necesjtariis  servis  hcn*dihu!4  institucndis 
vol  AulMtitacndis.     C  6,  27. 
Ne  ChriHtianuin  mancipium    hsreticus, 
vel  Jadflenit,  vcl  pagaous  habcat,  etc. 
C.  1,  10. 
Ne  do  statn  dcfuoctoram  post  quinoocn- 
nium  qneratnr.     D.  40,   15.     U.  7, 
21. 
Ne  fidejossores  Tel  manilatorcs  dotium 

dentnr     C.  5. 20 
Ne  Alius  pro  patrc,  vel  [uitcr  pro  filio 
emancipato,  vcl  libcrtus  pro  patruno. 
Tel  serrus  pro  domino  conTeniatur.   C. 
4,  13. 
Ne  fifl(>a9  rem,  qnam  vendidit,  cvincat. 

C.  10,  5. 
No  fi^os  Tel  respablica  procurationem 
alicui  patrocinii  cansa  in  lite  pnestct. 
C.  2,  18. 
Nep>tiatorcs  ne  militent.    C.  12,  35. 
de  Ne}2:otiiii  gestis.    D.  3,  5.    C  2,  19. 
Ne  liccat  in  una  eadcm(iue  causa  tcrtio 

provocare,  etc.    C.  7,  70. 
Ne  liceat  potentioribu.s  patrocinium  liti- 

gantibuii  priestare,  etc.    C.  2,  14. 
Nemini  liccrc  signum  salvatoris  Christi, 
elc,  aat  sculpere,  aat  pingere.  C.  1, 8. 


Ne  opere  a  collatoribos  ezigantar.    C. 

10,  24. 
Ne  pro  dote  bona  quondam  mariti  addi- 

cantur,  etc    C.  5,  22. 
Ne  quid  in  flumine  publico  fiat,  qoo 

alitor  aqaa  fluat,  etc.    D.  43, 13. 
No  quid  in  loco  publico  fiat.    D.  43,  8. 
Ne  quid  in  loco  sacro  fiat.    D.  43,  6. 
Ne  qoid  oneri  publico  imponatar.     C 

11,4. 
Ne  quis  cum,  qai  in  jut  Tocabitar,  Ti 

oximat.    D.  2,  7. 
Ne  quis  in  sua  causa  judicet,  etc.  C.  3, 5. 
Ne  quis  liber  invitus  actum  reipublica 

gerere  cogatur.    C  1 1,  36. 
Ne  rei  dominicsB  toI  tcmplorum  vindi- 

catio  tcmporum  pnescriptione  summo- 

Toatur.    C.  7,  38. 
No  rei  militaris  comitibos  toI  tribunia 

lavacra  prastentur.    C.  1,  47. 
Ne  nisticani  ad  nllum  obeequiom  doTO- 

centar.    C.  U,  54. 
No  sanctum  baptisma  iteretar.    C.  1,6. 
Ne  sine  jussa  principis  certis  judidboa 

liceat  confiscare.    C.  9, 48. 
No  tutor  Tol  curator  Toctigalia  condacat 

C.  5,  41. 
Ne  uxor  pro  marito,  Tel  maritas  pro 

uxore,  vel  mater  pro  filio  couTeniator. 

C.  4,  12. 
Ne  vis  fiat  oi,  qui  in  possessionem  missas 

est.    D.  43,  4. 
Nihil  innovari  appellatione  interposita. 

p.  49,  7. 
dc  Nili  a^cribus  non  rumpendis.    C.  9,  38. 
Non    licore    habitatoribus    metrocomi« 

loca  nn&  ad  cxtraneum  tran»ferre.    C. 

11,65. 
dc  Non  numorata  |)ccania.    C.  4,  30. 
de  NovationihuM  ct  delectation ihus.    D.  46, 

2.     C.  8,42. 
de  Xovi  opens  nuntiatione.    C.  8,  11.    D. 

39,  1. 
dc  Noxalibus  actionibos.    I.  4,  8.    D.  9,  4. 

C.  3,  41. 
dc  Nudo  jure  Quiritum  toUendo.      C.  7, 

25. 
NuUi  liocro  in  frcnis,  etc.,  margaritas, 

cU' ,  aptare,  etc.    C.  11,  11. 
de  Nuraerarii.x.  actuariis,  ct  chartulariis,  etc. 

C.  12,  .50. 
de  Nundinis.    D.  50,  11. 
de  Nundinis  et  mercationibus.    C.  4,  60. 
de  Nuptiis.    I.  1,  10.    C.  5,  4. 


O. 


de  Oblatione  Totorum.    C.  12,  49. 

do  Obligationibus.    I.  3,  13. 

do  Oblipitionibus  ct  actionibus.    D.  44,  7. 

C.  4,  10. 
dc  Ohligationibus  ex  consensu      I.  3,  22. 
de  Obligationibus,  qa«  ex  delicto  nascon- 

tar.    I.  4, 1. 


de  OMigaiiiniibita,  que  «m 

de  Oblitntioniliiu,   qnv    <]iiM(  K(    dcliria 

k  id*  Obsetjuiij  poreotitnu  ct  putroDla    pm- 

r  -'       jtiiulis     D-37,  15 

•   deOh»<iiiU9patniiia  prmutiriia.    CC 
deOfficiiawLMiwirnin.    D.l.XL    CI, 
d*  Oflk'io  rtriliain  jndicsm-     C- 1 .  46- 
de  Offitio  comilu  orienfis.     C.  I,  34 
di  Offido  Mtnids  fenim  jittTaunun.    C 

M- 
it  Offido   comifn  uertram  Uieiikau 
-      c.  i-a». 

f  Officio  comilis  niri  palMii.     C.  1.  M- 
QRirio  nimilu  samjMfrimimu.   C.  1,35. 


it  Ollicio  dirtrsoniiii  judicum. 
b  Offiiio  rja>,  rai  nuadata  tsl 


C.  1.48, 
jurualinio- 

f  4»  Offida  rjos,  qni  tImtd  alir^jtv  jniluai 
id  prauiJis  obGneL    C.  1,  90. 

d*  Offido  jvdiEu-    L  «,  IT. 

d>0«ciojvidid-    D.  I.  W.    CI.  ST. 

d(  Oflkio  m^totri  miUloM.    C.  I.  S9. 

4*  OMno  nacutH  offciorm,    C.  I,  SI, 

dtOAcia  wiliuiiBinjiidicsia.    C.  I,  M, 
,    Ik  OOklo  praAEiI  uatM*,    0,1,44- 

■  >^ OOdo ivxftai ■agMHlR  D.t.lT.  C 

■  *        I, ST. 


Il  OOdo  pntftoi  pnttorio  Orindf  el  □- 

k  Ofltrio  prx^^rli  gtM.    D.I.IL     0.1,10. 

■       '    ,,  -^.>. -,;  viu-ilna.    D.  I,  IS.    C. 


*iJb     D   I.  )9, 

D.I.  13.     C.  1,3 


4tOfi«i 
KOAno 
4c  Offida 


ilFMds.    D.s,i(.    CZ,S. 


d« Fuli* dotatOiw.    D.IS,4. 

|HMtl».      C  4,  M. 

dc  IVlli  jitgnonnB  <m  ik  Up  MNaiMrti 
ill  iiinniiiitii  iiiiiiMliiid«     C>^)L 

C  II, 

dcriUtinu 

priruaniin.     C.  19.  S4. 
dc  Pvtu  pigmrii  m  omni  nw     CliS, 
d*  PMntia  patJidi  el  iBTTaik     C-  tl/n 
dv  Pairia  potmiiU(>.    I.  1.  *.     C  i^4T> 
dc  Vattiliai,  got  filin  him  4»ii*i»im>  C- 


18, 


k  cOMtiiMi.     D.   Uk  &,     C  4, 


dGl>cd>ndtjitdkibat.    ea,S. 

dt  Pfloa  Hpa.    P'  <K.  ■■ 

df  PntKOuhaitm  SfwitMte-    CiXSt- 

d«  IVticBlo  •Oram,  inii  pro  m^^iiBMlhi 

bHrrMmUii.    C  II,  M. 
i»  Fuinilo  ci  atoModo  ni  »(Bdl»    D. 

11,6.     C4.4S. 

d»  pBicrin  aawiiiMW.    Cll,» 
de  Fvhcafa  ■aB:««iow  paiatic.    C  IC 


4,1*- 
Taipat  pereooas  a 

2,9.    C.  *.  ST. 
FtrifHn  pcmiui  dcMi  obHgMitt  af4- 
nmr.    L  3,  K. 
dc  IVMuac  bcndhatu.     C  X31.     1>.k,l 
dc  PMkknitnt  bonomm  (oUaiit.     C.  lA 


li. 


4eF%MfUit»  a 


e>«l  o 


&H 


dc  Revticibu  H  hipothetit,  etc- 
C.  S.  14. 

Clt.  IS. 

C  3,  10. 


dc  FopilafAai  ardcnilnM.    D,t;.3S 
'    **  »B  bcfedi(ati«peli:kiDC.  D.i.f 

■io  rmtiii  c(  ndemln  ali  bcM- 

C8,SI. 
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de  Poftomit  iMredlbiu  institiiendiB  Tel  ex- 

heredandiB.    C.  6, 29. 
da  FtMkmbos  ad  oninera  nomhiandis.    C 

10,65. 
da  Flnsbendo  salaiio.    C.  10, 86. 
da  Pnediu  decnrionam   sine  decrelo  non 

aUenandii.    C.  10, 33. 
da  Jhrwiiis  et  aliis  rebaB  minomm  rine  de- 

creto  non  alienandis.    C.  5,  71. 
da  ]ft»iil8  et  omnibos  rebus  naTicnlario- 

nun.    C.  11,  S. 
da  Pnediis  tamiads  et  de  his,  qni  ex  oolonis 

dominids,  etc,  procreantnr.     C.  11, 

68 
da  Pjnefectis  pnetorio  sire  nrbi  et  magistris 

militom  in  dignitatibos  exeqoandis. 

C.  12,  4. 
da  Pk«potit2s  agentinm  in  rebos.     C.  12, 

tl. 
da  Pnepositis  labornm.    C.  12, 18. 
da  Praepositis  sacri  cnbicnli,  etc.    C.  12,  5. 
da  Pmscriptione  longi  temporis,  etc    C.  7, 

83. 
da  Pneecriptione  XXX.  vel  XL.  annonim. 

C.  7, 39. 
da  PlriMcriptis  verbis  et  in  lactam  actioni- 

bos.    D.  19,  5.     C.  4,  64. 
da  Fnstoribns,  et  honore  prstare,  et  colla- 

tiona,  etc    C.  12,  2. 
da  Frvtorio  pignore,  etc    C  8,  22. 
da  Pr»TaricatioBe.    D.  47, 15. 
da  Pkacario  et  Salriano  interdicto.    D.  43, 

96.     C>  8,  9* 
da  APKibns  Imperatori  offerendis,  etc    C. 

1,19. 
da  Primioerio,  et  secondicerio,  et  notariis. 

C.  12,  7. 
da  Primipilo.    C.  12,  63. 
daPrincipibns  agentinm  in  rebus.    C.  12, 

22. 
da  Priratis  carceribns  inhibendis.    C.  9,  5. 
da  Privatis  delictis.    D.  47, 1 . 
daPHTilegiis  oorporatoram  urbis  Bome. 

C.  11,14. 
da  PriTilegiis  domns  Augusta  Tel  rei  pri- 

Tat»,  etc    C.  11,  74. 
da  Pririlegiis  eorum,  qui  in  sacro  palatio 

militant    C  12,  29. 
de  Privilegiii  icholamm.    C.  12, 30. 
de  PriTilegiis    urbis    Constantinopolitans. 

C.  11,20. 
de  Pririlegio  dotis.    C.  7,  74. 
de  Privilcpio  fisci.    C.  7,  73. 
de  Probationibus.     C.  4,  19. 
de  Probationibus  et  pranumtionibus.     D. 

22,3. 
de  Procuratoribus.    C.  2,  13. 
da  Procuratoribns  et  defensoribus.     D.  3, 

2. 
Pro  derelicto.    D.  41,  7. 
Pro  donate.    0.41,6. 
Pro  dote.    D.  41,9. 
Pro  em  tore.    I).  41,  4. 
de  Professoribns  et  mcdicis.    C-  10,  52. 
da  Prolatsoribus,  qui  in  urba  Constantino- 

voL.  II.  59 


politaaa  dooentei  az  kga  menierant 
comitiTam.    C.  12, 15. 
Pro  herede  rel  pro  powassoia.    D.  41, 
5. 
de  Prohibita  tequestratioBa  penmiai.     CL 
4,4. 
Pro  legato.    D.  41,  8. 
Pro  quibus  causis  sanri  pro  pmnio  11- 

bertatem  acdpiunt.    CI.  7, 13. 
Pro  socio.    D.  17,  2.    C.  4,  37. 
Pro  sno.    D.  41, 10. 
de  Proxenetids.    D.  50, 1.    C  5, 1. 
de  Proximis  sacrorum  scriniorun,  etc    C 
12,19. 
Publics  letitifB  vel  consulum  nuntiato- 
res,  etc^  ne  quid  aocipiant  immodicam. 
C.  12,  64. 
de  Pnblicanis,  at  Tactigalibns,  et  commissia. 

D.  39,  4. 
de  Publiciana  in  rem  actiona.    D.  6,  2. 
de  Publids  indiciis.    I.  4, 18.    D.  4r8, 1. 
de  Pupillart  subftitutione.    L  2, 16. 


Q. 

de  Quadriennii  praacriptioDe.    C.  7, 37. 
de  Quadrimenstruis  brevibus.    C  I,  42. 
Qu»  in  Iraudem  creditorum  fiM;ta  sunt, 

ut  restituantnr.    P.  42,  8.    C  7,  75. 
Que  res  exportari  non  dabeant    C.  4, 

41. 
QufB  res  pignori  obUgari  possant,  ate 

C.  8, 17. 
Que  res  pignori  ral  h jpothace  date  ob- 

ligari  non  possunt    D.  20, 3. 
Que  res  Tenire  non  possunt,  et  qni  Tan- 

dere  vel  emere  retantnr.    C  4, 40. 
Que  sententie  sine  appellatione  resdn- 

daatur.    D.  49,  8.    C.  7,  64. 
Que  sit  longa  oonsuetudo.    C.  8,  55. 
da  Questionibus.    D.  48, 18.    C  9,  41. 
de  Qnestoribus,  et  magistris  offldorum,  etc 

C.  12,  6. 

Quando  appellandum  sit,  et  intra  que 

tempora.    D.  49,  4. 
Quanao  dvilis  actio  criminali  pnejodioet, 

etc    C.  9,  31. 
Quando  decreto  opus  non  est.    C  5,  72. 
Quando  de  peculio  actio  annaUs  est.    D. 

15,2. 
Quando  dies    legati  vel   fidaicommissi 

codit    C.  6,  53. 
Quando  dies  legatomm  val  fiddcommis- 

sorum  cedat    D.  36,  2. 
Quando  dies  ususfrnctus  legati   cedat. 

D.  7,  3. 

Quando  et  quibus  quarta  pars  debetnr 

ex  bonis  decurionum,  etc.    C.  10,  34. 
Quando  ax  &rto  tutoiris  vel  curatoris 

minores  agere  vel  oonveniri  possunt. 

D.  26,  9.     C.  5,  39. 
Quando  fiscus  vol  privatus  debitoris  sni 

debitorss  axigare  possit  val  dabeat 

C.  4, 15. 
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Qiuuido  Imperator  inter  onplllcw,  v«l 

vidaas,  vef  alias  miBerabues  penonas 

co^oscat,  etc    C  3,  14. 
Quando  libellas  prindpi  datns  litifl  con- 

teptationem  fiieiat    C  1,  90. 
Qaando  lic«at  ab  emdone  ducedert.    C. 

4,45. 
Qoando  lioeat  nnicaiqne  sine  jndioe  se 

Yindicare,  etc.    C  3,  27. 
Quando  mnlier  officio  tntele  ftmgi  po- 
test.   C.  5,  35. 
Quando  non  petentiam  partes  petentflNW 

accrescant.    C.  6, 10. 
Qaando  provocare  non  est  necesse.    C. 

7,  64     D.  49,  8. 
Qaando  tntores  vel  coratores  esse  desi- 

nant.    C  5,  60. 
Qoamm  remm  actio  son  datnr.     D. 

44,5. 
Qnemadmodnm  ciTili*  monera  indican- 

tar.    C.  10, 4S. 
Qoemadmodnm   MrritDteB   amittantnr. 

D.  8,  6. 
Quemadmodom  testamenta  aperiantnr, 

inspiciantor,  et  describantor.     C  6, 

32.    D.  29,  2. 
Qoi  admitti  ad  bonomm  poawrionem 

possunu  etc    C  6,  9. 
Qui  etate  se  excnsant.    C.  S,  68. 
Qoi  setate  Tel  professiooe  se  excasant 

C,  10, 49. 
Qui  bonis  cedere  po5sant.    C  7,  71. 
Qaibas  ad  oondactionem  bonomm  fisca- 

liom  accedere  non  licet    C.  11,  72. 
Qoibns  ad  libertatem  prodamare  non 

licet.     D.  40,  13.     C.  7,  18. 
Qnihus  alienaiT  licet,  vel  non.     I.  29. 
Quibus  ex  cau<i>  in  }»o>sos>ionom  eatur. 

IV  42,  4. 
Quihus  ex  caasis  miiioro>  in  intecrum 

r\-titu;i:;tur.     C  2.  :>4.     1>   4,6 
QuiSus  ex  eausis  m:uiumirtere  non  li^vi- 

1.  I.  6. 
Qui*  ;:s  uuxii<  -us  patria*  j»o:e>:a:is  sol- 

vi!iir.     I    I.  ii\ 
QuiVus  nKvii>  oMi^atio  to'i'.itur.    I.  3.  29 
Q;;:Sus  nivalis  rijr.us  ^ci  hy;-o:hexa  >oI- 

^:n;r.     V   2i».  6. 
Qv:iV.i>  nuvUs  rv  cor.'j^jiur  ollijatio 

1.  v  14. 
Q.::':  .;s   :"v.xli>   tesiAmenra    innrmar.rTir 

1  2.  i:. 

Qu:Vus  r.ivV.;^  u>u>:r-». ms  vil  u.su>  arr.ii- 
p   -   A 

N^ •■  .  ..  ..  ..I  .  .  ^  !«>        \  A  ^  .•&>C. * «iL<         I..        .,  ^. 

W><'.    •••»••%••■<»•■■    ••••'••"1**^     \"»  '     A.' V   "V"  •4*■."^- 
.•v.. 4     ^^■     »■«  *•  ■»■  A?     > .». >     Vv  ......,>..> 


N  .;. 


" ;.-    r-.urcr.ru*    ^il    r!Te^ta::v^r.:~z< 

■• 

v".r:v.  ...xa:  se  ex.-::sare      C    U'  4S 

Q.; 

.>  •".:'    vvmiv:::   Unonii::  tv^M.^- 

■^.v 


'A 


:*«re  u-;5ta- 


Qnflmi   non  obpcitar   ksgi   tefaiii 

pnescripdo.    C.  7,  35. 
de  Qoibns  lebos  ad  eoodem  jodieeni  citnr. 

D.  11,2. 
Qaibas  res  jndicata  non  nooet     C.  7, 

56. 
Qui  dare  tatores  vel  cnratorea  poisiiot, 

et  qoi  dari  possnnt.     C-  5,  34. 
Qni  et  adyennis  qooe  io  tnkgnui  ratita 

non  possnnt.    C.  8,  48. 
Qni  ei  a  qnibns  manmniMi  lifcari  Doe 

finnt,  et  ad  legem  JEUam  SetiiiB. 

D.  40,  9. 
Qui  et  ex  qoibns  caosis  maniimitif  dob 

possnnt.    L  1,  6. 
Qni  l^timam  personam  standi  m  jadi- 

dis  babeant  vel  non.    C.  3,  6. 
Qoi  manomittere  non  poatont,  «c  ne  ia 

firaodem    creditonun    Banamiltttar. 

C.  7,11. 
Qoi  militare  peasant  Tdl  wm  possaa^ 

etc.    C.  12, 34. 
Qni  roorbo  se  excnsant     C  6^  €7;— 

10,50. 
Qni  non  possnnt  ad  libertatem  pcweBiie. 

C.  7, 12. 

Qoi  nnmeio  Ubnomm  ae  ecscsMUit   C> 

5,66. 
Qni  nnrnfcro  anelamm.    C  5,  €8l 
Qoi  petant  tntores  tcI  cnraions,  ct  abi 

petantnr.    D.  26,  6.    C  ft,  31. 
Qni  potiores  in  pignore  ▼«!  hfpoAsca 

babeantnr,  etc.    D.  90, 4.    C  3, 18- 
Qoi  pro  sua  jnrisdictione  jndioea  4sfi 

dariTe  poasnnt     C-  3,  4. 
Qois  a  qao  appeUeCv.     D.  49, 3. 
QaL<  ordo   in   possessionibos    senrtv- 

D.  .•^<.  lo. 

Qui  >a:i^l.vre  coirantur,  vel  jurato  pn>- 

niittant.  o:c.     D   2,  s. 
Qui    ^ine   nianumi<>ione   aJ    liK^rtaur: 

p^^neniunt-     D.  40.  ^. 
Qui  :t>wnKnia  lavcrc  jH»>«int,  ei  ';u«m- 

ai:r-v:'.::ii    te-tamenta   tant.      D.  i'*. 

1 .     C   •;».  22.  2a. 
Qui  ie<Uim'-nto  :uior^'S  ^lari  f-ossunt.    I 

1,  14.     P.  26,  2.     O    5.  2>. 
Qu.--i  »  a; ::>•., ae  auive^^i:ari.■^  nomine  ^1 

o-r.tra  tam  a_-a:ur      1>.  '3.  4. 
Qu  -i  vTim  tx^.  ^ui  in  aliena  j<»:e>ta:e  ^** 

r.t\:>-::u::i  jv^ium   v>?f  dicetur.    1  ■* 

:.     rv  14.  3      C   4    26 
Quv>i  rV.l-M.'  m:or\    au<.i*.>rc  j:^v>runi  t:^>« 

■i-.  ..'IT      1>    27.  6 
Qui^i  ;a>>u.     IV  13,  4      C   4.  26 
V,' u  - 1  \  j^.^:<  mm      I V  4."^ .  V     C  •*.  "^ 
i^u<>.i  ni'. '.a*  iau>a  gx^»uiu  en:     V  4.  i 

C    2.  2«V 
Q::;.*.  ;":*:;ue  jin^  in  a!:enim  .<:anirri; 

u:  t:"-  ivierii  -urv  utarur      D  2.  2. 
Qu  v:  ■.:  :.u:    lar'      D  4-v  24 
Qr.  r--.^-'  -::    rv:.ir.Io   -i;:-. x   ientcntiari 

rr.!"vrre  i^^^at.  vi.-.  *  C   T.  43. 
Qu"-  ..;:l>;-c  ori inc  ^vII^. 3 iAi-ar.    C  H- 

55.' 


TABLB   OF.  TirLBS. 


Qaoniui  appelUttioow  doq  redpiantar. 

C.  7,  65. 
Qaoram  bonomm.    D.  43,  2.    C.  8,  2. 
Qoomm  legatomm.    C.  8,  3.    D.  43, 3. 


R 


do  Bttpti  Tiiig^iram  sen  Tidoamin,  nee  non 

Mnctimonialiam.    C.  9,  13. 
Batim  rem  haberi  et  de  ratihabitione. 

D.  46,  8. 
de  Battociniis  openim  publiooram,  et  de 

patribns  civitamm.    C  8,  13. 
de  Bebvs  alienis  non  alienandis,  etc.    C.  4, 

51. 
de  Rebus  aactoritate  jndicis  postidendia  sen 

t  rendendis.    D.  42, 5.    C  7,  72. 
de  ReboB  creditis  et  jorejnrando.    C.  4, 1. 
de  Bebiu  creditis,  si  certam  petetar,  et  de 

eondictione.  D.  12, 1. 
de  Rebus  dabiis.  D.  34,  5. 
de  Rebus  eoram,  qni  sab  tntela  vel  eora 

iont,  sine  decreto  non  alienandis,  etc. 

D.  27,  9. 
de  Rebos  incorporalibns.    I.  2,  2. 
de  Reeeptatoribns.    D.  47, 16. 
de  Receptis  arbitris.    C  2,  56. 
de  Reeeptis,  qui  arbitriom  recepenint,  etc. 

D.  4,  8. 
de  Regnla  Catoniana.    D.  34,  7. 
de  Rmlis  juris.    D.  50, 17. 
de  Reu  postnlatis.    C.  10,  58. 
deRejjndicata.    C  7,  52. 
de  Re  judicata,  et  de  effectn  sententianim, 

et  de  interlocntionibos.    D.  42,  1. 
de  Re!  nxorie  actione,  etc.    C.  5, 13. 
de  Rei  rindicatione.    D.  6, 1.    C  3,  32. 
de  Relationibas.    C.  7,  61. 
de  Religiosis  et  snmtibiis  ftinernm.    D.  11, 

7.    C.  3,  44. 
Rem  alienam  gerentibns  non  interdici 

rernm    suarum    alienatione.      C   4, 

53. 
de  Re  militari.    D.  49, 16.    C  12,  36. 
de  Remissione  pig^noris.    C  8,  26. 
de  Remissionibiis.    I).  43,  25. 

Rem  pnpilli  vel  adolescentis  salvam  fore. 

D.  46,  6. 
de  Replicationibns.    I.  4,  14. 
de  Repadianda  bonornm  possossione.    C.  6, 

19. 
de  Repndianda  Tel  abstinenda  hereditate. 

C.  6,  31. 
de  Repndiis,  et  jadicio  de  moribos  snblato. 

C.  5,  17. 

de  Repatationibns,  qaie  flnnt  in  jadicio  in 

integrum  restitntionis.    C.  2,  48. 
de  Requirendis  reis.    C  9,  40. 
de  Reqoircndis  vel  absentibns  damnandis. 

D.  48,  17. 

Renim  amotarnra.    C.  5,  21. 
de  Renmi  divLsione  et  qualitate.    L  2,  1 . 

D.  1,  8. 
de  Reriim  pennutatione.    D.  19, 4. 


de  Renim  pennatiitioBe»  el  priBsoriplia  ter- 

bis.    C.  4,  64. 
de  Resdndenda  yenditioBe^  elo.    D.  18,  5. 

C.  4, 44. 
de  Bestitutionibns  militam  ei  eonun,  qui 

reipubliciB  eaosa  absant    C.  2,  51. 
de  Revocandis  donationibus.    C.  8,  56. 
de  Revocandis  bis,  qn»  in  frmndem  credito- 

rum  alienata  sunt  C  7,  75.  D.  42,  8. 
de  Ripa  munienda.    D.  43, 15. 
de  Ritn  nupdarum.    D.  23, 2. 
deBivis.    JD.  43,  21. 


S. 


de  Sacrosanctis  ecclesiis,  etc    C.  1,  2. 

de  Salgamo  hoapitibaa  non  pnestando.    C. 

12,  42. 
de  Salviaso  interdkto.    D.  43,  38. 
de  Satisdando.    C.  2,  57. 
de  Satisdatione  tntomm  et  coratornm.    L 

1,24. 
de  Satisdatiombafl.    L  4, 11. 
de  Secundis  nnptiis.    C.  5,  9. 
de  Seditiosis,  etc.    C.  9,  30. 
de  Senatoribus.    D.  1,  9. 
de  Senatusconsultis.    C.  1, 16.    D.  1, 3. 
de  SC.  Olandiano  toUendo.    C.  7,  24. 
de  SC.  Maoedoniano.    D.  14,  6.    C.  4,  28. 
de  SC.  Orpbitiano.    L  3, 4.   D.  88, 17.    C. 

6,57. 
de  SC.  Silaniano  et  Claadiano.    D.  29,  5. 
de  SC.  Teitulliana    L  3,  3.    D.  38,  17. 

C.  6,  56. 
de  Sententiam  passis  et  lestitatis.     D.  48, 

23.    C.  9,  51. 
Sententiam  rescind!  non  posse.     C.  7, 

50. 
de  Sententia,  ousb  sine  oerta  quantitate  pn>- 

fertur.    C.  7,  46. 
de  Sententiis  adversus  fiscnm  latis  retrac- 

tandis.    C  10,  9. 
de  Sententiis  et  interlocutionibus  omnium 

judicum.    C.  7,  45. 
de  Sententiis  ex  periculo  recttandis.    C.  7, 


de  Sententiis  prsfectorum  pnetorio.    C  7, 

42. 
de  Sententiis,  qu»  pro  eo,  quod  interest, 

proferuntur.    C.  7,  47. 
de  Separationibus.    D.  42,  6.    C.  7,  72. 
de  Sopalcro  violato.    D.  47,  12.    C.  9,  19. 
de  Servis  exportandis,  etc    D.  18,  7. 
de  Sen-is  fugitivis,  et  libcrtis,  mancipiisque 

civitatum,  etc.    C  6,  1. 
de  Servis  rcipablice   manumitteBdis.      C. 

7,9. 
de  Servitute  leg^ata.    D.  33.  3. 
de  Servitutibus.    I.  2,  3.    D.  8, 1. 
de  Servitutibus  et  aqua.    C  3,  34. 
de  Servitutibus  prcoionim  rusticorum.    D. 

8,3. 
de  Serritutibus  pnediomm  urbanomm.    D. 

8.2. 


APPENDIX. 


de  Sctto  corm^.     D.  II,  3-    C  9,  3' 
dc  Svrvo  iiiplori  Uulo  iiiimumi»»o.     C.  T,  8. 
Si  Mlvunua  ritdluinm.     C.  2,  sa 
tHi  Mtviinut  mdltorcm  priMcripda  oppo- 

noiuT.    C.  T,  SB. 
SI  iul>-emii  dflimun.    C'  a,  3S. 
Si  adrvniu  donatiDMni.    C>  S,  M^ 
Bladniniuduuni.    C.  1,34. 
Si  •dv«niu  lificuin.    C.  >.  31. 
81  luluna*  llh«rt>Um.    C.  S,  31. 
SI  luJtcmuTtmjBdlcunnniiiltiitiDpos- 

mlrtor.    C,  S,  97. 
Si  Biltvniu  lolulionem  k  nion  vel  ft  u 

fnuum     C- 1,  33. 
8i  kdrmui    tmnMrclonem   vel  dlmlo- 

n«in  in  lawjrnim  miaor  rcstinu  Tclii. 

c  a.  as, 
SI  •drcnuu  tmcaplDDao.    C.  X.  as. 
K  idnuviu  TcnJilioncm.     C  3.  IS. 
SI  idtvniiu  tf  Dditjunim  pi^inonrm-    C- 

SI  ttr  TtvtSgiUt  a  ml 
itiu  jidaiur.     1).  K.  3. 
Sl  ftHf&a  tu  pignori  Aata  rft    C 


(BK  dicuDi.     C  T.  48. 
Si  attciqiuar  creditor  pisnoi 

C  Mtt 
K  >  fwrenw  (iHh  BoLBaniMmi  at.    D. 

31,  IS- 
ftt  rtrtui  pcMDR.     ('.  t,  «. 


de  Silentiwiit  M  decnrkutibtii  varum.    C- 

IS.  16. 
Si  tibcralituii   iniperi«lB    ladai   *m 

hindc  d«M»PTit    C  10.  I*- 
Si  mtjor  f&ctaa  alianUiiHi«ai  Cmum  iiv 

decRto  ntain  hahsiTriL    C-  S,  T4. 
Si  major  fwtu*  ntam  hahBOriL    C  1^ 


Si  p«*  IvnfiHit  pMar.    D.Sv*' 
Si  ptndaw  ■fyitlitinmi  if  wWrw- 
w.    D.tt,U.    C-7.M. 


n.  47,  4.  S  fM 


TABLB   OP   TITLES. 
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Si  quia  in  jns  Tocatns  non  ierit,  etc.    D. 

1,5. 
81  quis  jtu  dicenti  non  obtemperaTerit. 

D.S,3. 
81  qois  omisMi  causa  testamcnti  ab  in- 

feestato,  etc,  poasidet  hereditatem.    D. 

29,4. 
Si  rector  proyinda,  tcI  ad  earn  perti- 

nentcs,  sponsalitia  dederint.    C.  5,  2. 
Si  rent  vel  acciuator  mortoos  faerit    C 

9,6. 
Biuepins  in  integrom  restitatio  postn- 

letor.     C.  2,  44. 
Si  tecnndo  napserit  mnlier,  coi  maritos 

asnmfractum  reliqoit.     C.  5,  10. 
Si  senritiu  vindioetnr,  vel  ad  aliom  per- 

tinere  negetnr.    D.  8,  5. 
Si  MrvuB  aat  libertiu  ad  decorionatam 

adspirayerit.    C  10,  32. 
Si  servus  exportandos  Tencat.    C.  4,  55. 
Si  aenmi  extero  le  emi  mandarerit    C- 

4,S6. 
Si  taboie    testament!    exstabont      D. 

37,2. 
Si  tabnia  testamenti   nolle  exstabunt, 

nnde  legitinu.    D.  38,  6.    C.  6,  14. 
Si  tntor  Tel  corator  fabis  allegationibos 

excosatos  sit.     C  5,  63. 
Si  tntor  vel  curator  intervenerit.    C.  2, 

25. 
Si  tntor  rel  curator  magistratns  creatus 

appellayerit.    D.  49,  l6. 
Si  tutor  Tel  curator  non  gcsserit.    C  5, 

55. 
Si  tntor  Tel    curator   reipublics   causa 

absit.     C.  5,  64. 
Si  nnns  ex  pluribus  appellaTerit.    C  7, 

55. 
Si  nnns  ex  pluribus  heredibus,  etc.,  par- 
tem suam  debiti  solTerit  vel  acceperit. 

C.  8,  32. 
Si  nsusfructus  petatur,  vel  ad  alinm  per- 

tinere  negetur.    D.  7,  6. 
Si  nt  omissam  hereditatem,  etc,  acquirat. 

C.  2,  40. 
8i  Tendito  pig^ore  agatur.    C.  8,  30. 
Si  Tentris  nomine  muliero  in  possessio- 
nem missa,  eadem  posscssio  dolo  malo 

ad  alium  translata  esse  dicatur.     D. 

25,5. 
de  Societate.    I.  3,  25. 
de  Solntionibus  et  libcrationibns.    D.  46,  3. 

C.  8.  43. 
de  Solntionibus  et  liberationibus  debitorum 

civitatis.     C  11,39. 
Solute  matrimonio  dos  qucmadmodum 

petatur.     D.  24,  3.     C  5,  18. 
de  Spectarulis,  et  scenicis,  et  Icnonibns.    C. 

11,40. 
de  Sponsalibus.     D.  23,  1. 
de  Sponsnlibas.   et    nrrhis    sponsalitiis,    ct 

.  proxcnetiris.     C.  5,  1. 
de  Sportulis  et  snintibu.^,  etc.,  et  exsecuto- 

ribos  litium.    C.  3,  2. 
de  Statn  liominum.    D.  1,  5. 

50* 


de  Statnis  et  imaginibns.    C.  1, 84. 
do  Statn  liberis.    D.  40,  7. 
Stellionatus.    D.  47,  20. 
de  Stipulatione  serTomm.     I.  3,  17.     D. 

45,3. 
de  Stipnlationibna  pretoriis.    D.  46,  6. 
de  Stratoribus.    C.  12,  25. 
de  Studiis  liberalibus  urbis  Roma  et  Con- 

stantinopolitana.    C.  11,  18. 
de  Snariis  et  susceptoribns  yini,  etc   C,  11| 

16. 
de  Sncccssione  cognatomm.    I.  3,  5. 
de  Successione  lil^rtomm.    I.  3,  7. 
de  Successionibus  gnblatb.    I.  3,  12. 
de  Succeasorio  edlcto.    D.  38,  9.    C.  6, 16. 
de  Suffragio.     C.  4,  3. 
de  Suis  et  legitimis  heredibus.    D.  38, 16. 
de  Suis  et  legitimis  liberis,  et  ex  filia  et 

nepotibns  ab  intestato  Tenientibns.  C. 

6,55. 
de  Summa  trinitate  et  fide  catholica,  etc 

C.  1, 1. 
Snmtus  injnncti  muneris  ad  omnet  col- 

legas  pertinere.    C  11,  37. 
de  Sumtuum  recuperatione.    C.  10, 67. 
de  Suppellectile  legata.    D.  33,  10. 
dc  Snperexactionibus.    C  10,  20. 
de  Superficiebus.    D.  43,  18. 
de  Superindicto.    C  10,  18. 
de  Susceptoribus,  prepositis  et  arcariis.    C. 

10,  70. 
de  Suspectis  tutoribns  et  curatoribna.    1. 1, 

26.    D.  26,10.    C.  5,  43. 


T. 


de  Tabulariis,  scribis,  etc.    C.  10,  69. 

de  Tabulis  exhibendis.    D.  43,  5.    C  8,  7. 

de  Temporibus  et  reparationibus  appella- 

tionum,  etc.     C.  7,  63. 
de  Temporibus  in   integrum   restitntionis, 

etc    C.  2,  53. 
de  Termino  moto.    D.  47,  21. 

Testamenta  quemadmodum  aperiantmr, 

inspiciantur  ct  describantnr.    D.  29, 3. 

C.  6,  32. 
de  Testamcntaria  manumissione.    C.  7,  S. 
de  Tcstamentaria  tutcla.     D.  26,  26.     C.  5, 

28.     I.  1,  14. 
de  Tcstnmentis,   et    quemadmodum    testa- 
menta onlinentur.     C.  6,  23.  D.  28, 1. 
de  Testamentis  ordinandis.    I.  2,  10. 
de  Testamento  militis.    D.  29, 1.    C  6,  21. 

1.2,  11. 
dc  Testibus.     D   22,  5.     C  4,  21. 
de  Thcsauris.     C.  10,  15. 
de  Ti);no  juncto.    D.  47,  3. 
dcTironibus.     C   12, 44. 
de  Tractoriis  et  stadvis.    C.  12,  52. 
dc  Transactionibus.    D.  2,  15.     C.  2,  4. 
de  Tributoria  actione.    D.  14,  4. 
de  Tritico,  vino,  vel  oleo  legato.    D.  33,  6. 
de  Tutelff,  et   rationibus   distrahendis,  et 

utili  curationis  causa  aetione.  D.  27, 3. 


deTnlnlk    1. 1.  tS-    D-IS.l. 

de  Twora  *fll  inuann,  qui  Mtu  non  ilnljt. 

L'  1,  *a. 
ds  Tniiiril'ut  i(  iimkaribnii  Juit  nl>  til,  i|ai 

Jb*  iLuuli  hotmnt.  cir.     I).  M,  b. 
do  Tiiinrite>  nl  cnruaiibiu  lUucmum.  cU. 

C.  S,  33. 


cKS 


huJw  wliliviDKdoinns.  r-lc 
imu  igt  d«btM.    CfttS. 


Cu4»tiimJtiHiMa«i«par«Mi.   C-S.IS- 
•  ^  opomu    C-  Si, 


C  *»». 

r»b  n^un.    D.  ».  $.    C-  &  1&- 
Vwtt  Vpami.    D  xa.  7     C  &  li 
C*4>  bhm     C~  1. 14.    Dl  K.  «. 
C&4-     D  U.  It- 

Manr.    D-SS.il.    C- ^  lA. 

M  pra  4MMn.    C  T,  H. 


da  Uiori*  ct  drantlbn*  le^atAnrai  mb  U^ 
coiumiuoniin.     C.  fi,  •?. 


Arr»3r^< 
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de  Vftcatione  pablid  mimeris.    C.  10, 45. 
de  Vttiis  extraordinariu  cognitionibas,  etc 

D.  50,  13. 
VectigaliA  nova  iiudtni  non  posse.    C. 

4,62. 
de  Vectigalibos  et  commissis.    C.  4^  61. 
de  Venatione  ferarum.    C.  11,  44. 
de  Vendendia  rebus  civitatis.    C.  11,  31. 
de  Venditione  remm  fiscaliom  com  privads 

comraaniam.    C  10, 4. 
de  Ventre  in  possessionem  mittendo  et  ca- 

ratore  ejus.    D.  37,  9. 
de  Verborom  et  rerom  significatione.    C  6, 

38. 
de  Verbomm  obligatione.    I.  3, 15. 
de  Verbomm  obli^tionibns.    D.  45, 1. 
de  Verbomm  sigmficatione.    D.  50,  16. 
de  Vestibns  holoveris  et  aoratis,  etc     C. 

11,8. 


de  Veteranif.    D.  49, 18.    a  IS,  47. 

de  Veteranoram   et  militiim   soccessione. 

D.  38,  12. 
de  Veteri  jure  enacleando,  etc.    C.  1,  17. 
de  Veteris  nomismatis  potestate.    C.  11, 10. 
de  Via  publica  et  idnere  publico  refidendo. 

D.  43,  11. 
de  Via  publica,  et  si  quid  in  ea  factum  esse 

dicatur.    D.  43,  10. 
Vi  bonomm  raptorum.    L  4,  2.    C.  9, 

33. 
Vi  bonorum  raptorum,  et  de  torba.    D. 

47,8. 
de  Vi  et  vi  armata.    D.  43, 16.    C  8,  4. 
de  Vindicta   libertate   et   apud   condfinm 

manumissione.    C.  7, 1 . 
de  Vulgari  substitutione.    I.  2, 15. 
de  Vulgari  et  pnptllari  substitutione     D. 

28,6. 


INDEX. 


INDEX. 


(Hm  nmnberi,  except  those  to  which  the  letter  p.  ie  prafixtd,  nfer  to  th«  ptncnphi ;  thoee  which  are 
Moampanied  by  the  letter  p.  refer  to  the  pagee  at  the  commencemeot  of  the  first  Tolume,  which  contaia 
tha  7Vaa/iM  o/Loiat.] 


ABSENCE,  two  sorts  of,  as  regards  prescription,  2222,  note. 
ACCIDENTS,  the  engagements  formed  bj,  1596. 
happen  bj  act  of  God  or  of  man,  1597. 
bj  act  of  man  either  with  or  without  fraud,  1598. 
different  effects  of,  as  to  the  consequence  of  loss,  1599. 
ACCOMPLICES  in  frauds  on  creditors,  1647. 

ACCOUNT,  bj  some  customs,  need  not  be  given  bj  fathers  of  the  estates  of  their  chil- 
dren, 3540. 
ACCOUNTS  of  merchants,  tradesmen,  &c.,  prescribe  in  six  months,  2194. 
ACCRETION,  the  right  of,  defined,  3262. 

in  legal  successions,  3263. 
in  testamentary  successions,  3264. 
how  considered  by  the  Roman  law,  3265. 
difference  between  the  two  sorts  of,  3266. 
the  right  of,  among  legatees,  3267. 

difficulties  attending  it  in  testamentary  dispositions,  3268. 
inasmuch  as  it  depends,  1.  on  the  will  of  testators,  2.  on  the  rules 

prescribed  by  the  Roman  law,  3268. 
remarks  on,  founded  on  the  rules  of  the  Roman  law,  3269. 
its  foundation,  3270. 
difficulties  in  understanding,  3276. 
difficulties  in  the  Roman  law,  3277. 
difference  arising  from  the  codicillary  clauses,  3278. 
Ju8tinian*s  law  concerning,  3278. 

the  same  as  the  English  right  of  sunriTorBhip,  3278,  note  t. 
its  u.se,  3280. 
definition  of,  3281. 

always  exists  among  coheirs  at  law,  3282. 
depend.**  on  the  manner  in  which  the  executors  or  legatees  are 

joined,  3283. 
which  may  be  in  three  manners,  3284. 
always  exists  among  coheirs  and  coexecutors,  3285. 
and  is  regulated  according  to  their  portions  in  the  inheritance,  3286. 
but  not  always  reciprocal  among  them  all,  3287. 
obtains  among  coheirs  who  are  not  coi^joined,  3288. 


tvDD  [KDEX. 

ACCBBTIOS. 

lb«  rlfbl  oT.  a%j  cr  mar  not  em«l  bstireen  le^iUCM  of  iba  Hmc  lUai 
oniiu  btHrMD  In)t)U«ca  ronjiHiKd  bv  thtiUnt;.  mi. 
how,  whnrB  tliF  Mime  thing  U  sivcn  in  iwii  jwtroiu  bj  n 

cluiutv,  32»i. 
ilaw  nol  iiiul  among  )t(»tces  bT  poriiDM,  3393. 
oucc  dT.  Iidwccn  Jnint  legmtco,  339*. 
ti  a,  nmwqiuuiM  of  na^uqlion  b;  Qm  dibas,  SXU- 
aniirxvil  lu  iIih  thiu^,  3399,  nolo  (. 
ADULTS,  anJ  mlnon.  how  illiiingiiilithcil  bf  ihc  Raman  iMr,  M20.  note. 
ADVICE.  M  Rvammsodaiion.  UST. 
AUE.  8n 

of  miuorii;  aad  nunodtj,  lu,  tu. 
AGNATION.  WOl. 
ALIENS  ilo  iKrt  menti.  SMM. 

lootpaci^  of.  r«a<a  hj  nalsnUauiaa,  Ult. 
rfiKt  of  cbo  iDfn)uuit]r  of,  SU>- 
ihr  rMrln]<iot  b  beir  «>  iba  oMatca  ot,  tM9. 
ANNUITIES,  oman  nf,  da  bm  pnidaoi  Imuml  lt*<  m^ 
AXTICllKr.2i|!s  l»H. 
A»BlTItATt)lt!v  ibMiM  cli>  ibalr  amu<d  wWUm  lb*  itet  Itetad,  IIO«. 
■aaj  kan  {nma-  p*<*>  tbeM  Id  rsacml  dia  li»B,  IIM. 


wfhtmVM^ 


ill*. 

.ma. 

DANT8,  «M  wo»wa  i<  aSM- 

apf  -.if  t.sh  «xiff.  2#ol. 

bi,"  ibf  faibrr  u>J  nio;b<r  tnrvrvil-  ?SU 

lb<  amiv^l  cxvt»l«  tb<  retmma,  HM. 

a  kiad  m"  n^pr««alt*cioB  udo^.  S^M. 

btitiidS  >ai  s^fr-  ..if  thf  vtkiM  Uaal  lamcd  wiifc  asnolas;;.  4:^U. 

wbo  dM  aKvailuie^  tcixbirts,  aai  atphrw^  fSKVcii  iqfeibcr.  2^^^ 


te  iuVc  fwvi 
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ASCENDANTS. 

parents  and  children  not  bound  fbr  each  other's  debts,  2882. 

the  mother  not  bound  to  maintain  children  except  in  caee  of  the  neglect  of  the 
fiithcr,  2883. 

have  two  sorts  of  rights  in  the  goods  of  their  children,  2885. 

the  things  given  bj,  revert  to  them,  2886. 

the  father  takes  back  the  profits  which  have  proceeded  from  his  gooda,  2887. 

the  change  in  the  rights  of,  by  second  marriages,  2888. 
ASSIGNMENT  of  Utigioos  rights,  2272,  note. 
AWARDS,  the  authority  of,  1094. 

nsoal  to  fix  a  time  when  arbitrators  shall  pronoonce,  1097.    (See  AmBiTXATOBS.) 

BANKRUPTCY,  and  discomfitore,  the  difference  between  them,  8344,  note. 
BASTARDS,  defined,  76. 

the  sneccssion  of,  2455. 

do  not  SQccecd  to  intestates,  2497. 

of  bounties  which  may  be  given  to,  2498  -  2501 . 

incapacity  of,  ceases  by  marriage  of  parents,  2510. 

but  only  for  the  time  to  come,  2515. 

effect  of  the  incapacity  of,  2528. 

the  exchequer  is  heir  to  the  estates  of,  2671. 
BENEFICES,  possession  of,  2141,  note. 
BELLS  OF  EXCHANGE,  the  nature  of,  1193. 

three  parties  to,  1194. 

characteristics  of  the  covenant  respecting,  1195-1198. 

regulated  by  the  ordinance  of  1673,  1199. 

the  engagements  of  those  rccei>-ing  money  in  order  to  pay  the  same  in  another 
place,  1200. 
BIRTH,  eve  of,  how  computed,  3013. 

the  tie  of,  and  principles  of  the  laws  which  are  the  consequences  of  it,  p.  13. 
BISSEXTILE,  2391,  note. 
BORROWER  of  things  to  be  restored  in  specie,  his  engagements,  574. 

what  care  he  is  to  take,  575. 

what,  if  he  borrow  for  the  lender*8  interest,  576. 

what,  if  the  thing  is  lent  for  the  common  interest,  577. 

what,  where  the  contract  regulates  the  degree  of  care,  678. 

not  resjK)nsible  for  accidents,  579. 

distinction  made  by  the  divine  law,  579,  note  m. 

of  the  care  he  should  tuke  of  the  thing  lent  more  than  of  his  own,  580. 

when  he  ajjrees  to  he  accountable  for  accidents,  581. 

estimation  of  the  thing  lent,  582. 

accountable  for  accidents,  if  the  thing  is  pnt  to  another  use  than  that  for  whi<-h  it 
was  lent,  583. 

penalty  for  misusing  the  thing,  584. 

if  the  thing  !>e  damaged,  585. 

cannot  keep  the  thin;:  by  way  of  compensation  for  a  debt,  586. 

must  hear  expenses  necessary  for  the  use  of  the  thing,  587. 

of  thinp*  to  be  restored  in  kind,  must  repay  at  the  term  agreed  on,  664. 

is  not  discharged  by  ac<'ident,  f»65. 

liable  to  pay  interest  after  the  term  and  demand,  666. 

of  other  things  than  money,  must  repay  their  valne,  667. 

time  and  place  of  estimation  of  the  value  of  such  things,  668. 

most  make  payment  in  the  same  (juantity  and  quality,  669. 
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CALUMNY  in  the  Rotnui  Uw,  1BT3,  note. 
CATONIAN  KULE,  SS3i. 
CAUTIONS.    (See  Sdbetibs.) 
CESSION  OF  GOODS,  asos,  2328. 

■dditioDal  respile  by  iho  French  law,  a3a9. 

the  nspiica  of  the  Boman  Idw,  sasn. 

not  allon'ed  to  all  debtora,  2331 , 

why  refused  bj  Iho  cnsiomii  of  Fiance,  £.132. 

deflned,  3333. 

does  not  wholly  discharge  the  dobtnr.  S3.'tS. 

comprehends  rights  acquired  after  the  cc^lon,  £338, 
lo  under  oaih,  8339. 

does  Qol  inunedialely  diviist  debtor  of  [iroporty  lu  ifuod*,  3340. 

debtor  most  own  himself  to  be  such,  !341. 

doe*  not  discharge  iaretie«,  3343. 

hu  its  efTeitt  a»  to  all  the  creditors,  2343. 
CIVIL  LAWS,  how  diRtingniahod,  p.  78. 
CODICIL,  definiiiDn  of,  in  the  Roman  law,  2978. 

bow  disilngaished  from  testament }  formalities  and  use  of,  ■'MM. 

defined,  3453. 

cannot  be  made  bj  one  incapable  of  making  a  testament,  34M. 

may  be  made  either  with  or  without  a  teitameoC,  34SS. 

■ereral  may  be  made  and  all  subsist,  3456. 

makes  a  part  of  the  testament,  if  there  be  one,  345T. 

to  be  eiecnted  by  ne^tt  of  kin,  if  there  be  no  testament,  845S. 

difference  beCweeu  the  two  sorta  of,  3459. 

has  effect,  though  not  mentioned  in  sabsequent  testament,  3460. 

cBimot  impose  a  condition  on  which  the  inititntioa  of  beir  <a  executor  All 
depend, 34G1. 

tnost  be  attested  by  fire  witoetseg,  3469. 

formalities  of,  depend  on  usage  of  places,  3462,  note  x. 

certain  nilea  of  tesumeuts  ^pl;  to,  3463. 

qdII,  if  wanting  in  the  necessary  formalities,  3464. 

or  if  revoked  by  a  second,  3466. 

or  by  a  enbaeqnent  testament,  3466. 

and  in  case  of  the  birth  of  a  child,  3467. 

but  only  where  there  is  also  a  testament,  3468. 

of  those  who  hare  made  no  testament,  subsists  without  distiiietion,  by  di*  Hmub 

law,  3469, 
inconveniences  and  want  of  eqoity  of  this  rule,  3469. 
by  the  cnstoms,  all  dispositions  are  codicils,  3470. 
other  caoses  of  annulling,  3471 . 
CODICILLABr   CLAUSE,  defined,  S090. 
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OODICILLARY  CLAUSE. 

mutt  haTo  the  fonnalitiefl  of  a  oodietl,  3091. 

difficalties  ariBing  from  the  use  of,  3098. 

origin  of,  in  the  Roman  law,  3093. 

intention  of  testator,  3094. 

maj,  perfaa{>s,  be  supplied,  3095. 

difficalties  as  to  the  efifect  of,  3096. 

effect  of,  considered,  3097. 

had  its  origin  in  the  niceties  of  the  Roman  law,  3100. 

questions  arising  from  the  use  of,  3101. 

use  and  consequences  of  these  questions,  3102. 

whether  testator's  will  shall  hare  the  effect  of,  3103. 

expressions  in  wills  equivalent  to,  3104. 
COGNATION,  2801. 
COLLATERALS,  2915. 

defined,  2916. 

three  kinds  of  brothers,  2917. 

Ttrious  degrees  of,  2918-2922. 

tiiree  orders  of,  2923  -  2925. 

foccession  of,  bj  the  customs  of  Fnmoe,  S986. 

brothers  first  in  order,  2927. 

brothers  of  whole  blood  exclude  others,  2928. 

children  of  brothers  of  whole  blood  concur  with  their  undes,  2929. 

representation  among,  2929,  note. 

duldren  of  brothers  of  whole  blood  exclude  brothers  of  half  blood,  8930. 

brothers  bj  Cither's  or  mother's  side  alone,  concur  together,  2931. 

children  of  brothers  of  half  blood  represent  their  fiuhers,  2933. 

representation  limited  to  brother's  children,  2934. 

the  nephew  preferred  to  an  uncle  of  same  degree,  2935. 

all  others  succeed  according  to  their  proximitj,  2940. 

(See  COKSAMOUIHITT.) 

COLLATION  OF  GOODS,  2943. 
its  origin,  2944. 
defined,  2947. 

what  ought  to  be  restored,  does  not  come  under  the  head  of  collation,  8948. 
all  children  obliged  to  make,  2949. 
made  in  two  cases,  2950. 
how  regulated,  2951. 
of  rerenues,  2952. 

expenses  laid  out  on  goods  subject  to,  recovered,  2953. 
of  the  heir  who  Ls  bound  to  collate,  2954. 
goods  divided  into  as  many  portions  as  there  are  heirs,  2955. 
no  collation  but  among  children,  2956. 
ceases,  if  children  abstain  from  the  inheritance,  2957. 
to  whom  to  be  made,  2958. 
two  sorts  of  j;oods  of  children,  2959. 

goods  acquired  other^nsc  than  from  ascendants  not  subject  to,  2960. 
nor  the  peculiar  patrimonies  of  sons,  2961. 
nor  what  the  fatlicr  was  bound  to  give  his  son,  2962. 
nor  expenses  of  education,  2963. 
things  given  to  children %s  an  advantage  over  what  the  others  have,  not  subject 

to,  2964. 
dowries  and  donations  in  favor  of  marriage  subject  to,  8965. 


COLLATION  OF  GOODS. 

of  tUivf.T,  where  huibnnd  is  insolnni.  SK6G. 

all  Dihcr  doiinlioiu  are  brought  into  the  sDcceMion.  ZMT, 

wbuuvvr  in»;  br  iwkoned  as  a,  pm  of  the  tertian  u  lolijcci  to,  S9tf. 

d«B  vhctbcr  dcccuod  were  MslaM  or  ool,  2969. 

dowi7  girtn  b  itnnghler  bj  her  pMernol  grtkadTrntliw  lubjtcl  to,  3970> 

things  Ihot  have  penifaed  withoat  fault  of  donee  not  fulgacl  Ml,  Villi. 

whu  ia  conHumeil  hj  aae  lubjoct  to,  39H, 
COMMUNITIES,  111. 

tliuir  incsjiaritics,  111,  note  a.     (Sm  CoBPOKATIcan.) 
COMPENSATION.  2287. 

same  debts  not  to  be  compematod,  2988. 

doltncd,  2389. 

pRvsnls  tLu  drouit  of  two  pamcntji,  SS90, 

lakm  iilita;  tliough  the  debia  be  not  Hinal  in  qmuiiity,  SS9). 

has  cSto  of  iwOf,  nod  by  virtao  of  law.  S293. 

•ocouuU  ehouid  Ira  stated  jeu  bj  jeti,  and  campeuMUig!)  oMtda  ••  ibe  •■ 
doc,  3293. 

may  be  mode  by  the  jadge,  3394. 

ime  compeiWBles  only  in  his  owd  lijitit.  2293. 

both  debts  most  be  dear  and  liquid,  S21IS, 

tiler?  must  bv  no  vxception  to  annul  the  debt,  Sit97. 

debts  not  duo  cnnnol  he  cotnpeiualail,  1X98. 

m  compeiuatioD  il^iuI  debts  of  public  tiuco,  'ia»9. 

no  compensation  in  s  thing  deposited  or  lent,  3300. 

in  cilnuM  jmd  olfciices,  3301. 

of  debts  eijual  in  the  sums,  but  othcnrite  auequal.  2.102. 

WR  can  only  ivrnpeoaaU  what  may  bo  given  in  payment,  2803. 
COMPBOMISES,  their  use,  1M4. 

irily  no  CMlluit,  1095.  _       

manner  of  proceeding  in,  1099. 
oblige  only  to  the  penalty,  1100. 
general  or  particular,  1101. 
expires  at  the  time  limited,  1103. 
and  by  the  death  of  either  party,  1103. 

nor  cases  which  relate  to  the  state  or  honor  of  persons,  1105. 
CONDITIONS,  in  testaments,  defined,  3212. 

the  nature  of,  3335,  note  n. 

in  tentamcnts  and  covenants,  their  difference,  3337,  Dote  p. 

in  cOTcnants,  305,  224. 

(See  CovENjkNTi.  Dohatiohs,  Sile,  Ts8Taiix>T.) 
CONDEMNED  PERSONS,  the  exchequer  heir  to,  2569. 
CONFESSIONS,  three  ways  of  obtaining  ihem,  20ei  -2083. 

of  the  party  aerve  as  proof,  30B6. 

through  an  error  of  Tact,  may  be  rectified,  30B7. 

through  an  error  of  law,  cannot  b«  levoked,  20S8. 
CONFISCATIONS,  245T. 
CONSANGUINITY,  2825. 

the  degrees  of,  SS30. 

the  lines  of,  2831. 

line  of  asccndanli,  3B3S. 
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CONSANGUrNITY. 

line  of  descendants,  2833. 

collaterals,  2834. 
divers  lines  of  ascendants  and  descendants,  2835. 
lines  of  ascendants  by  father's  side  and  mother's  side,  2836. 
moltipUcation  of  ascendants  and  their  lines,  2837. 
difference  between  lines  of  ascendants  and  descendants,  2838. 
diTers  lines  of  collaterals,  2839. 
three  orders  of  collaterals,  2840. 
proximity  of,  not  regulated  by  order  of  linea,  2841. 
situation  of  lines  of  collaterals,  2842. 

(See  COLLATBHALft,  AtOUTDAKTfl,  DBSCBlTDAirai.) 

CONTESTATION  OF  SUIT,  1949,  note  / 

CONTRIBUTION,  where  goods  are  sacrificed  for  oommon  aafiBty,  1617. 

estimation  of  value,  1617,  note. 

all  goods  saved  contribute,  1618. 
except  sh^'s  provisions,  1619. 

precaution  for  the  security  of,  1620. 

of  damage  to  the  ship,  1621. 

where  masts  are  cut  away,  1622. 

does  not  take  place  where  ship  is  cast  away,  1623. 

where  goods  taken  out  to  lighten  a  ship  are  lost  in  the  li^iter,  1624. 

where,  in  such  case,  the  ship  is  cast  away,  and  not  the  lighter,  1625. 

where  a  vessel  is  saved  fiom  wreck  by  throwing  goods  overboard,  but  if  after- 
wards lost,  1626. 

if  one  recover  goods  thrown  overboard  in  the  first  danger,  1627. 

ceases  when  goods  thrown  overboard  are  recovered,  1628. 

where  goods  remaining  in  the  ship  are  damaged  by  throwing  other  goods  over- 
board, 1629. 
CORPORATIONS  AND   COMMUNITIES,  1435-1438. 

engage  to  ratify  acts  of  their  syndics,  1448. 
and  to  allow  their  expenses,  1449. 

engagements  of,  how  fimitcd,  1450. 

how  the  directors  of,  arc  bound  in  their  own  names,  1461. 

engagements  of,  not  divided  among  the  memben,  1452. 

succeed  by  testament,  2505. 
COSTS-    (See  Damages.) 
COUNTER  LETTERS,  2032. 

cannot  prejudice  third  persons,  2033. 
COVENANTS,  nature,  use,  and  various  kinds  of,  140-142. 

meaning  of  the  word,  144. 

defined,  145. 

the  subject-matter  of,  146. 

of  four  wrU,  147. 

not  obligatory  without  a  cause,  148. 

in  donations,  acceptance  forms  the  covenant,  149. 

some  have  a  name,  some  not,  but  all  oblige  the  parties  thereto,  150. 

perfectcfi  by  mutual  consent,  151. 

obli^ng  by  the  intervention  of  a  thing,  152. 

written,  or  uni^Tittcn,  153. 

written,  may  be  made  before  a  notar}',  or  signed  only  by  tbt  partici,  154. 

unwritten,  how  proved,  155. 

made  before  a  notary,  prove  themselves,  156. 

60' 
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COVENANTS. 

B  KignotDi*  contMlcd  mnit  ho  proTod,  I B7. 

m«lD  before  nolary,  bow  perfected.  108. 

waj  bo  modn  b;  proKf  b«lBeeii  aliKiit  pcnooii,  ]M. 

who  ttuif  oawr  into,  leo. 

miul  be  made  with  knowledge  and  rrcedom,  ISl. 

no  oae  ciJi  rovenuit  for  others,  or  lo  their  prejiulicc,  161- 

escspt  [iroxieH,  163. 

and  cortain  olhrrs,  nccording  Ui  tlia  ]H)wer  gireo  Ihein,  IW. 

«herB  ana  ireaciiig  Tot  >  Ibinl  person  uodertakei  for  ht*  eoueuit,  lU. 

on  in  tbc  place  of  laws,  166. 

oUcnritiea  and  donbla  to  be  intetpieled  bj  inlentuNl  of  |ninka,  107. 

or  by  the  Dsiges  of  the  place,  I6S. 

dilferenl  elaaHcs  inuiprelcd  by  each  oliist,  169. 

inlentioD  foUoncd  rather  than  worda,  1  TO. 

fraudulent  obccurilj,  &f.,  JDtcrpreted  against  paitj  nsiiig  il,  1T3. 

alleniBtirc  oliligalion  is  in  the  choiee  of  the  partj  ohUged,  174. 

for  things  whoee  value  may  be  more  or  less,  176. 

the  price  eitimnted  at  cammon  rvto,  176. 

titne  and  place  of  ccHmation  of  thing*,  177. 

CKpresaions  having  no  lenac  rejeclBl,  178- 

errors  in  the  writing  of.  1 79. 

limited  lo  matlon  of  which  ihej  treat,  IM- 

interpretotJon  of  judicial  coTCoants,  ISl. 

three  sort*  of  engigaiDents  in.  IS:j. 

the  reciprocal  purfiiTmance  of,  193. 

Buspunaion  of  the  peribnnance  of,  ISI. 

pcQalilea  for  non.perfortnance,  18S. 

wilhont  a  term  of  payment  or  doUvory,  186. 

plnc^  of  pcrformunrc,  187. 

obligee  not  in  delay  till  the  last  moment  of  the  term  expires,  IBS. 

care  which  one  intmsted  with  the  property  of  aootficr  by  covenant  ><  bovu!  u 

take,  189. 
m>  one  accoantable  (br  Hccidenls,  190. 
he  who  reaps  the  profit  shall  bear  Che  loa:,  191. 
in  which  the  estimation  of  tsIdc  is  referred  to  arbitration,  I9S. 
perfect  integrity  required  in  all,  193. 
contractors  mast  deal  honestly  as  lo  third  persons,  194. 
the  liberty  of  taking  advantage  does  not  extend  lo  frand,  195. 
delB}'B  for  performance  are  aibicraiy,  and  depend  oi     ' 
all  manner  of  pacts  may  be  added  lo,  19S. 
ordinary  cngaf^emenls  may  be  altered,  199. 
deceit  und  fraud  excluded  from  all,  200. 
in  all.  every  one  may  renonnce  his  own  right,  201. 
particular  pactions  limil«d  lo  theii  subject-matter,  S02. 
conditions  in,  303. 
defined,  S04. 

condition  and  burden  used  indifferently,  305, 
the  events  provided  for  by  conditions,  of  three  sons,  206 
renditions  of  three  sorts,  according  to  ihcir  effect,  207, 
express  and  ladt  conditions,  308. 
conditions  on  which  the  accomplishment  depends,  209. 
effect  of  ibo  event  of  tneh  condiiioii,  910- 
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COVENANTS. 

oonditioii  on  which  the  dissolatioii  depends,  211. 

effect  of  the  erent  of  snch  condition,  212. 

oonieqaences  of  conditional  covenants,  how  regulated,  213. 

conditions  relating  to  past  or  present  time  hare  their  effect  immediateljr,  214. 

impossible  conditions  annul,  219. 

the  effect  of  conditions  passes  to  heirs,  216. 

condition  independent  of  deed  of  contractor  has  its  effect  immediately,  217. 

ooadition  depending  on  the  deed  of  contractor  may  suffer  a  delay,  218. 

unless  such  delay  destroy  the  essence  of  the  contract,  or  cause  damage,  219. 

of  him  who  hinders  the  accomplishment  of  condition,  220. 

clauses  of  nullity  and  penal  clauses,  221. 

their  effect,  222. 

non-performance  of  one  contractor  does  not  annul,  223. 

oonoeming  an  uncertain  event,  224. 

which  are  null,  defined,  225. 

null,  of  which  the  nullity  is  not  yet  known,  226. 

causes  of  the  nullities  of,  227. 

persons  incapable  of  contracting  by,  228. 

different  degrees  of  such  incapacity,  229. 

liable  to  be  annulled  may  become  vmHd,  232. 

u  natural  obligation,  233. 

annulled  by  mistake  and  violence,  234. 

concerning  things  public  and  holy,  null,  235. 

annulled  by  change  of  the  thing  sold,  236. 

obligations  without  a  cause  aro  null,  237. 

null  by  fault  of  one  contractor,  their  effect,  238. 

annulled,  the  consequences  of,  239. 

anility  must  be  declared  by  sentence  of  a  court,  or  by  consent,  240. 

which  are  null  are  void  also  as  to  third  persons,  241. 

difference  between  nullity  and  dissolution,  242. 

causes  which  dissolve,  243. 

the  latter  covenants  derogate  from  the  first,  244. 

new,  are  without  prejudice  to  the  rights  of  third  persons  acquired  by  former  cove- 
nants, 245. 

diiiolved  by  the  event  of  a  condition,  246. 

effect  of  clauses  of  nullity,  247. 

dissolved  by  agreement,  248. 

dissolved  and  annulled  by  fraud,  249. 

dissolved  in  some  cases  by  damage  without  fraud,  250. 

of  the  events  which  dissolve,  251. 

dissolved  for  non-performance,  252. 

effects  and  conscqaenccs  of  dissolution,  253. 

accessory,  dissolved  with  the  principal  covenant,  254. 

must  be  dissolved  by  authority  of  justice,  or  by  consent,  255. 
CX)ZENAGE  IN  MORTGAGINO,  1677.    (See  Stbllionatb.) 
CREDITOR  AND  DEBTOR,  defined,  649. 
CREDITORS,  acts  to  defraud,  1630. 

sodi  frauds  of  several  sorts,  1631. 

fraad  by  assignment  of  movables,  1631. 

by  die  Roman  law  a  debtor  might  renounce  a  succession,  In  fraud  of  his  cred- 
itor, 1632. 

what  debtors  do  to  defraud  their  creditors  is  revoked,  1633. 


CSESITORB. 

Ii«ii1alcnl  bounties,  lfi.14. 

of  alienation  to  pan-liiwi^ni  for  n  TAlaaMe  MniutcrMlon,  163ft. 
of  lUluitHiJnn'  ti>  |iiiriJiuion  knowing  lu  l^e  firaiul,  lUG. 
niidi  (lunhucT  'halt  muke  n 

liii>  intenlJon  In  ilcfniud  mnsl  be  foUawcd  )>J  the  cffecl,  ISSt. 
ilivcn  wojs  of  dufrsuiling,  1639. 
Bilowry  MItlvd  to  ilefinnU  treiliton,  IMS. 
nxiciTtag  odI;  what  ii  due  romniii  no  ftmnd,  1(44. 
cxi^BpliuQ  to  tluA  rule.  164S. 

engugnmcnu  f»Uowing  Irom  fraada  an  crcdilon,  1 M6  -  1  fi4i>. 
<mpticca  of  t^Uids  on,  1G4T. 

fclilor  who  (leftiiuds,  1648. 
where  a  tutorpnrtirilntcx  in  a  fraud  dii  detlilora,  IG49. 

Is  of,  1732. 
pti»ileg«i  of  creilitora  of  two  kinds,  17S3-1T35- 
Privilege  defined,  1736. 

priorilT  of  time  iJoea  not  affect  privileged  creditors,  1737- 
effecl  of  the  privilege,  1738. 
privilege  of  Ilie  nuller,  1 739. 

privilege  of  oue  who  lends  monef  fbr  a  pnnJiaM,  174D. 
privilege  of  him  who  lends  to  preserve  the  tliiug,  1T41. 
privik^  for  iniprovemenCe,  1T4S. 
effocl  of  Ihi«  privilege,  1743. 
privilegu  of  orchitecta  and  workmen.  17*4, 
privilego  of  liim  who  lendc  lo  the  atidvrloliT  of  d  wuik,  1746. 
privilege  of  rftrrion,  1 746. 

privile^  on  tha  fnuca  of  an  etUte  for  the  payment  of  rBtit>  IT4T. 
privilog*  ef   ft  quitivai  and  uf  (he  pansioii  doe  fiMa  oa  «mpli;Walic»t  R 

nnt,  1748. 
privilege  on  the  movables  of  a  tenant,  1749. 
of  the  movables  of  nndcr-tenanls,  1750. 
privilege  for  the  renia  of  other  buildiDgs,  1753, 
privilege  of  the  ting,  17S4. 

where  a  creditor  ban  a  mortgage  prior  to  that  of  the  king,  17&S. 
king  preferred  before  all  creditors,  having  neilhor  mortgage  nor  privilege,  I'M. 
privilege  of  funeral  ebargee,  1759. 
privilege  of  law  charges,  1760, 
privilege  on  goods  of  public  depositariei,  1 761 . 
Inrther  privilege  by  the  eusioms  of  Frwice,  1761,  note. 
privilege  an  to  the  deposit  in  being,  1 762. 
who  innovate,  lose  ibcir  privilege,  1 7R3. 
concurrcnec  of  creditors  for  several  deposits,  17M. 
the  effect  of  privileges,  176S. 

difference  of  privileges,  as  to  appnjpriation  of  goods,  1T66. 
competition  and  preference  among  privileged  ctedilots,  I76T. 
having  the  same  privilege,  preference  among,  1768. 
three  orders  of,  1769. 

Substitution  explained  and  defined,  1770,  1771. 
the  Hjmplost  i»  ai 
effect  of  at 

Other  ways  of  substitntion,  1774. 
hj  authority  of  judce,  177S. 
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CREDITORS. 

by  payment  made  to  the  creditor,  1777. 

assifrnment  sabstitutcfl  to  tho  mortga^  and  to  the  privilege,  1779. 

substitution  without  assi^ment,  1780. 

how  a  third  person  may  acquire  the  right  of,  1781. 

how  he  may  acquire  the  priTilege  of,  1782. 

how  the  privilege  may  be  acquired  without  substitution,  1783. 

where  a  creditor  pays  off  a  prior  creditor,  1784. 

a  porrhaAer  subttitnted  to  tho  creditor  whom  he  pays  off,  1785. 

substitution  by  attachment,  1786. 

•nbstitution  is  void  aAer  payment,  1787. 

validity  of  substitutions,  &c.,  depends  on  the  state  of  the  creditor's  right  at  the 
time,  1788. 
CRIMES  AND  OFFENCES,  p.  32. 

public  and  private,  by  the  Roman  law,  2637. 
CURATORS,  1279. 

osage  as  to,  1402-1407. 

of  madmen,  1408. 

when  a  minor  is  mad,  1409. 

madness  to  be  proved  judicially,  1410. 

a  son  may  be  curator  to  a  mad  father  or  mother,  1411. 

when  a  son,  under  juriiidictiou,  l*<  mud,  1412. 

a  husband  cannot  be  curator  of  a  mad  wife,  1413. 

madness  with  lucid  intervals,  1414. 

the  infirmities  which  require  a  curator,  1415. 

of  prodigals  1416. 

a  prodigal  must  be  proved  such,  1417. 

a  son  cannot  be  curator  to  a  pro<1i;ral  father,  1418. 

duration  of  the  curatorsliip  of  prodigals,  1419. 

to  the  effects  of  an  al>scnt  pcrK)n,  1420. 

to  a  child  unborn,  1421. 

to  a  succc«iiion,  1422. 

to  goods  relinquished  by  a  debtor  to  creditors,  1423. 

a  creditor  may  be  curator  to  the  goods  of  his  debtor,  1424. 

power  of,  1425. 

oath  and  administration  of,  1426. 

difference  between  curators  and  tutors,  1427. 

engagements  of,  1428. 

action  of  those  ap|>ointcd  to  persons,  1429. 

action  of  those  ai){K>intcd  to  go<Nis  only,  1430. 

action  of  those  apiK)inted  to  the  gooilti  uf  an  absent  person,  1431. 

action  of  him  whose  charge  is  at  an  end,  1432. 

effect  of  the  action  of  curators.  14.33. 

have  mortgage  for  their  security,  1434. 
CUSTOMS,  p.  79. 

and  usages  the  interpreters  of  laws,  p.  83. 

and  laws  abolished  by  disuse,  p.  83. 

DAMAGE  oc(*a«innod  by  faults  which  do  not  amount  to  a  crime,  1546. 

oocapant  Ii.ihlc  for  damage  by  any  thing  thrown  from  a  hou.<e,  1547. 
the  pTohiMtions  of  so  throwing  things  extend  to  all  places,  1548. 
occupant  aUo  liiible  to  a  fine,  1549. 
if  any  one  is  killed,  1 550. 


DAMAGE. 

ir  (hero  nt*  surernl  occnpsnU,  t5Sl. 

when  un«  orrupici  (he  trbolo  hoiue  and  leM  «1 

of  ihtMC  who  bUc  BcholiifB  or  upprenl 

«  tiuDga  itrv  throwD  onl  with  dcsl^  to  hurt,  IS 
whcru  liiiugs  are  ban^  oat,  to  that  tlnry  Ul,  ISSS. 
from  lileH  hiliag.  1557. 
done  by  living  a 

miuter  of  cMlle  aOBWcTBlle  for  damago  •ii>o«  \>j  Ihnm,  l.seo, 
and  also  to  a  fine,  1561. 

cattle  doing  damage  lo  bo  driven  out  withmil  rioTum.  I M3. 
Tarioos  kitidjuif.  by  horsw,  oxen,  aog»,  and  will!  twiui*,  IfiW-ISTl. 
bj  the  fall  of  a  biiildm;;,  1S73. 

owner  of  ruinoiig  builiting  may  be  nunmoneil  lo  ilnnoluli  it.  IftTJ. 
pErmbaion  maj  hv  given  to  provide  a)^ii>l  nuch  danKWi,  1ST*, 
negligent  proprietur  liable  fur  diuiiNitn',  157&. 
whare  the  building-  bills  before  the  proprietor  ha*  been  wanKd.  ISTR. 
10  snperflaoiu  onuuncnti  of  a  baildiuj:  thrown  down  b)  another,  1STT. 
whore  the  house  falbi  by  acddeni  olUr  ihe  owner  ba«  boon  WKmed,  IITS. 
where  iho  dceayed  house  ii  owned  bj  (erwal,  117W- 
nvw  works  problbitod.  I5S0. 

n  new  work  whu^h  ouc  may  make,  even  In  bla  orighboDr**  IneonreDlnn,  IM. 
■  Dew  work  that  one  cannot  do  to  his  neighbonr'a  pr^oilire,  IMS. 
DM  cannot  change  Ihe  andcDt  coorae  uf  waMn,  tSSS. 
Judicial  prohlbiiion  to  ianoiata,  1S84. 
'  building  la  pablle  pUicea  prohibiled,  lOi.  _ 

where  ihoro  is  no  inlontion  of  doing  bann,  1 588.  ^M 

occuioned  by  (ailoro  of  dclivciy,  1S87.  ^| 

cauMd  by  an  innocoot  act,  1 SAS.  .^H 

prw&Dlioiis  to  be  naed  in  works  from  which  dama^  ma;  arise,  1566.  ^^1 

from  ijjHomnc't  of  nhnt  one  is  obli^d  lo  know,  1S8T. 
,    ^m  fire,  1991. 

done  to  avoid  imminent  danger,  1S9S. 

where  one  neglects  lo  prevent  dtunnge  that  he  is  bonnd  to  prevent,  1533. 
from  on  accident  preceded  bj  some  act  that  gave  occasion  to  it,  1S94. 
wlicn  each  accident  was  prceeiled  by  an  unlawful  fact,  IS9&. 
BAHAGES,  of  several  sorts,  nnil  Ibcir  cnascs,  1900. 
maj  be  reduced  lo  tno  kinds,  1901. 
may  be  also  dulingui«hed  by  the  intention,  190S. 
he  who  is  answerable  for,  should  indemnify.  1903. 
difference  between  inlcrcst.  and  costs  and  damages,  1904, 
for  non-payment  of  money,  arc  imiform,  1905. 
how  judged  and  regulated,  I91T. 

as  to  the  quality  of  the  act  of  Ihe  person  from  whom  they  are  dne,  I9I8. 
as  to  the  evenia  which  follow  such  act,  1919. 
present,  and  damages  to  come,  bow  eiilimatcd,  1929. 
tcparetion  regulated  by  a  view  of  the  cause  and  consequences  thereof,  1931. 
a  vulgar  distinction  concerning.  1932. 

reparation  regulated  by  the  judge,  or  by  skilful  petioas,  1933. 
certain  damages  regulated  by  the  judge  alone.  1935. 
coats  in  a  lawsuit,  1941. 
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DAMAGES. 

two  questions,  1.  whether  any  are  doe,  1961. 

8.  in  what  they  consist,  1962. 

the  estimation  of  damages,  1964. 

for  which  reparation  may  be  demanded  are  of  two  sorts,  1965. 

either  for  a  loss  sustained,  or  for  a  failure  of  profit,  1966. 

difference  in,  as  respects  fraud,  1967. 

whether  or  not  caused  by  negligence  or  other  fisnlt,  1968. 

may  be  due,  though  not  occasioned  by  any  fiuilt,  1969. 

of  consequences  which  appear  remote,  yet  enter  into  the  estimation  of,  1970. 

estimate  of,  for  losses  which  depend  on  future  events,  1971. 

the  prudence  of  the  judge  in  estimating,  1972. 

against  litigious  persons,  1973. 

the  stipulation  of  a  sum  in  lieu  of,  1974. 

estimated  in  money,  1975. 

one  may  be  the  cause  of  loss  and  not  liable  for  damages,  1976. 

questions  relating  to,  1977. 
DECISIVE  OATH,  2083,  2084. 
DEFAMATORT  LIBELS,  2558,  note. 
DELEGATION  may  be  made  in  two  manners,  2316. 

all  delegations  imply  novation,  2317. 

defined,  2318. 

can  bo  only  by  consent  of  all  concerned,  2319. 

and  assignment,  diflfoience  between,  2320. 

the  assignment  of  a  debt,  or  the  obligation  of  a  third  person,  does  not  constitute,  2322. 

to  the  creditor,  or  to  another  by  his  order,  2323. 

is  a  kind  of  novation,  2324. 

the  person  delegated  cannot  revive  the  former  obligation,  2325. 

nor  use  the  exceptions  he  had  against  the  person  who  delegates!  him,  2326. 
DELTVERT,  defined,  270. 

of  movables,  how  made,  271. 

of  immovables,  272. 

the  clause  of  precarious  possession  tacitly  understood,  273. 

of  things  incorporeal,  274. 

the  first  effect  of,  is  the  translation  of  tlie  full  property,  275. 

effect  of,  where  the  seller  was  not  owner,  276. 

another  effect  is  the  right  to  prescribe,  277. 

effect  of,  between  the  buyers  of  the  same  thing,  278. 

the  time  of,  279. 

the  place  of,  280. 

damages  for  delay  of,  281. 

wherein  such  damage  consists,  282. 

consequences  of  gain  or  loss  which  do  not  enter  into  such  damage,  283. 

damages  due  though  sale  be  annulled,  284. 

seller  cannot  annul  the  sale  by  fiulure  to  deliver,  285. 

hindered  by  accident,  286. 

where  seller  is  in  danger  of  losing  the  price,  287. 

where  seller  and  buyer  are  both  in  delay,  288. 
DEPOSIT,  the  use  of,  679. 

demand.^  particular  fidelity  in  the  depositary,  680. 

sequestration,  681-683. 

of  things  immovable,  684. 

wagers,  685. 
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DESCENDANTS. 

of  diildreii  born  in  the  seventh  or  eleventh  month,  S795. 

potthnmons,  stilbom  children,  and  monsters,  S797  -  2799. 

a  child  bom  daring  marriage  presumed  legitimate,  2800. 

ehildren  succeed  by  equal  portions,  2801. 

grandchildren  succeed  by  representation  with  children  of  first  degree,  2802. 

•a  also  among  themselves,  if  there  are  no  children  of  the  first  degree,  2803. 

how  children  of  different  marriages  succeed,  2805. 

thej  take  the  rights  of  their  fathers  and  mothers,  2806. 

tibe  portion  of  tibe  child  unborn,  2807. 

atrator  of  such  chUd,  2808. 

prorision  for  a  widow  big  with  child,  2809. 

proviakm  for  the  child  whose  state  is  questioned,  2810. 

ezdude  ascendants,  2812. 

iHiere  the  fiuher  and  son  die  at  the  same  time,  2813. 

of  the  mother  and  child  at  the  breast  who  die  at  the  same  time,  2814. 

children  have  the  right  of  transmission,  2821. 

provision  for  children  while  deliberating,  2822. 

fkthers  have  the  usufruct  of  successions  falling  to  their  children,  2823. 

rights  which  pass  to  thoAe  of  the  family  who  do  not  sucoeed  to  the  estate,  2824. 
DETENTION,  three  causes  of,  1.  the  right  of  property,  2119. 

2.  the  will  of  the  owner,  2120. 

S.  usurpation,  2121. 

which  the  owner  cannot  take  away,  2140. 
DISCOMFITURE,  OR  INSOLVENCY,  2344. 

defined,  2345. 

a  creditor  possessing  a  pledge  preferred  as  to  that  pledge,  2346. 

the  seller  preferred  as  to  the  thing  sold  by  him,  2347. 

where  a  debt  is  conditional,  2348. 
DISCUSSION  among  several  tutors,  13.39. 

in  favor  of  a  third  possessor,  1704. 

fai  favor  of  sureties,  1866. 

judicial  sureties  may  be  prosecuted  without  discussion,  1867. 
DISHERISON,  3340. 

of  the  action  given  to  children  in  case  of,  3341. 

distinction  between  preteridon  and,  3342. 

hifanity  of  testator  presumed  therein,  3343. 

action  given  likewise  to  ascendants,  3344. 

law  as  to  bastards,  3345. 

children  cannot  be  disinherited  without  cause,  3347. 

nor  parents,  or  other  ascendants,  3348. 

children  may  not  be  difiinberitcd  even  though  a  legacy  be  left  them,  3351. 

in  the  Code  of  Justinian,  3352,  3353. 

children  of  the  person  disinherited  excluded  from  the  inheritance,  3357. 

null,  unless  the  child  be  clearly  designated,  3359. 

of  alimony  for  the  son,  pending  the  appeal  of  the  executor,  3360. 

the  portion  of  a  child  whose  disherison  subsists  accrues  to  the  other  children,  3361. 

hut  not  where  the  son  had  only  delayed  the  bringing  of  his  action,  3361,  note  />. 

where  less  than  the  legitime  is  left,  3362. 

cannot  be  made  to  iKuhsist  by  the  favor  of  the  executor,  3363. 

where  the  emperor  is  instituted  heir,  3363,  note  r. 

children  may  not  be  disinherited  without  just  cause,  3365. 

caniee  of  disinheriting  children,  3366, 3367. 
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DONATIONS  IN  PROSPECT  OF  DEATH,  8472. 

two  significadons  of  the  term,  3472. 

distingfiiished  from  those  which  take  effect  in  lifetime  of  donor,  3474. 

defined,  3475. 

three  kinds  of,  by  the  Roman  law,  3476. 

bj  the  dvil  law,  those  near  death  may  not  make  donations  to  take  effect  in  life- 
time, 8477. 

that  is,  of  immovables,  unless  deUvered,  8478. 

odier  osages  of  Roman  law  respecting,  8479. 

wherein  thej  differ  from,  or  agree  with,  oodidls,  8480. 

the  formalities  of,  3481. 

who  maj  make,  3482. 

rales  of  codicils  applj  to,  3488. 

and  also  those  of  legacies,  3484. 
DOWRY,  foundation  of  the  rules  of,  828. 

distinction  between  goods  of  the  dowry  and  the  paraphernalia,  829. 

remariLs  on  the  privileges  of,  831  -834. 

defined,  885. 

enjoyed  by  husband  for  the  charges  of  mairiage,  836. 

fai  what  manner  the  husband  is  master  of,  837. 

consists  of  money  or  other  things  estimated,  838. 

estimation  makes  the  thing  to  be  at  the  husband's  peril,  839. 

consequences  of  this  estimation,  840. 

may  be  of  all,  or  of  a  part  of  the  woman's  estate,  841. 

profits  of,  which  arc  not  revenues,  842. 

stones  taken  out  of  a  quarry  are  revenues,  843. 

of  lands  purchased  with  the  wife's  portion,  844. 

of  the  gains  of  the  wife  or  husband  surviving,  845. 

the  husband  cannot  alienate  lands  he  got  in  marriage  with  the  wife,  847. 

nor  subject  them  to  services  or  other  burdens,  848. 

the  alienation  of,  849. 

settlement  of,  implies  the  condition  that  the  marriage  be  accomplished,  850. 

the  father  endows  bis  daughter,  851. 

a  wonum  not  under  paternal  jurisdiction  settles  her  own  dowry,  852. 

presumed  to  be  given  by  the  father  from  his  own  estate,  853. 

doi  prqfectUiOy  854. 

proceeding  from  father,  reverts,  if  he  survive,  855. 

foundation  and  use  of  this  right,  856. 

so  reverting,  subject  to  profits  due  to  the  hosband,  857. 

if  the  fiuher  is  a  prodigal,  858. 

coming  from  other  ascendants,  859. 

reversion  of,  as  to  strangers,  860. 

what  a  father  owes  his  daughter  not  considered  as  a  dowry,  861. 

settled  by  the  mother,  862. 

warranty  of,  863. 

the  husband's  engagements  concerning,  864. 

of  the  care  he  should  take  of  the  goods  pertaining  to,  865. 

of  his  diligence  against  debtors,  866. 

if  the  husband  innovate  the  obligation,  it  is  at  his  own  peril,  867. 

if  be  receive  interest  from  a  debtor  of  the  dowry,  868. 

how  prescription  may  be  imputed  to  the  husband,  869. 

restitQtion  of,  870. 
of,  871. 


ENGAGEMENTS. 

if  such  changes  cannot  be  repaired,  1606. 

of  mixture  of  things  belonging  to  sercral  persons,  1607. 

one  may  seek  for  what  he  has  left  in  another's  groond,  1608. 

are  reciprocal  and  not  reciprocal,  1609. 

ail  accidents  cansing  gain  or  loss  do  not  form  engagements,  1610. 

of  him  who  has  found  a  thing  lost,  1601,  1612. 

of  him  who  recovers  what  he  had  lost,  1613. 

of  him  on  whose  ground  the  property  of  another  has  been  thrown  bj  acci- 
dent, 1613,  1614. 

the  rights  of  soch  person,  1615. 

contribution  in  case  of  loss  of  goods  thrown  OTerboard  for  common  safety,  1616-1629. 

following  from  frauds  on  creditors,  1646. 

the  consequences  which  add  to  engagements  and  strengthen  them,  1650. 

three  ways  of  annulling  or  diminishing,  2236. 
EQUITY,  pp.  37,  85. 
ERROR  of  fact,  defined,  1224. 

of  law,  defined,  1225. 

there  can  be  no  ignorance  of  the  law  of  nature,  1226. 

difference  between  errors  of  fact  and  law,  1227. 

of  minors,  does  them  no  prejudice,  1228. 

of  persons  of  full  age,  has  divers  effects,  1229. 

of  fact  which  is  the  only  cause  of  a  covenant,  1230. 

if  not  the  only  cause  of  the  covenant,  1231. 

ignorance  of  facts  is  presumed,  1232. 

of  fact,  caused  by  fraud,  1233. 

effect  of,  to  be  judged  by  circumstances,  1284. 

of  computation,  1235. 

in  law,  not  sufficient  to  annul  covenants,  1236. 

in  law,  if  the  only  cause  of  the  covenant,  1237. 

of  customs,  1237,  note. 

of  law,  of  no  avail  in  certain  cases,  1239. 

of  law,  when  not  the  only  cause  of  the  covenant,  1240. 
ESSOINS,  or  the  excuses  of  witnesses,  2058. 
ESTIMATION  of  goods  sacrificed  at  sea,  1617,  note. 
EXCEPTIONS  AND  DISPENSATIONS,  their  foundation  and  natora,  p.  60. 

two  sorts  of  exceptions  to  laws,  p.  90. 
EXCHANGE,  444. 

rules  of  the  Roman  law  concerning,  445. 

the  rules  of  sales  apply  to,  except  those  of  price,  446,  450. 

defined,  447. 

no  distinction  of  buyer  and  seller,  448. 

eviction  in,  449. 

of  lands  mortgaged  for  other  lands,  1648,  note. 
EXCHEQUER  in  the  place  of  heir  to  condemned  persons,  2669. 

and  to  the  estates  of  aliens,  2670. 

and  to  bastards,  2671. 

and  to  those  who  have  no  relations,  2672. 
EXECUTOR,  need  not  be  mentioned  by  name,  3039. 

may  be  unknown  to  testator,  3041. 

must  be  certainly  described,  3042. 

cannot  he  a  witness,  3058. 

nor  caa  his  children,  fiither,  or  brothers,  3061. 
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EXECUTOR. 

cHalinclioii  of  dlr-wt  mid  ot>li<|iii' 
TeijouDriag  the  inliuriunno,  11 SS. 
the  ixccolor  Gm  iDiuiatd  [irefumd.  Slftl. 
bis  conditkiD.  SIBA. 

the  lUB  uid  DiwiWBltji-  of,  HSM. 
niiut  gWe  an  account,  3339.    (See  Q««.| 
EVICTION,  deflne-l,  87 1, 
of  tenant,  464. 


ii\»  iithiimtina  of,  uboBibni  3m& 


of  minora  or  women  employed  u,  1 1 87  ■ 
vliere  »ei'«n>l  parcnen  uiiplojr  one  factor,  &U  an  bound,  I  lg9. 
■me  not  obliged  in  their  own  names,  1191. 
how  the  power  of  fuviors  expires,  imu, 
FALCIDIAN  1>0ST10X,  whenpo  iu  natne.  aeSS, 

BppUv*  only  in  pruvincm  (.'ovcanEiI  bj  imttun  law,  aSM. 

itoUneii,  arm. 

not  to  be  token  cat  till  debts  arc  paid.  3701. 

Mid  fiineml  en|it<naei,  -'<70a, 

cXDcator  cannDt  bare,  tmlcsi  he  make  nn  inTDntory,  3T03. 

tho  boit  at  law  liuf  u  ri|(bl  to,  37M. 

all  diipositioD)  mnilc  in  view  of  dmth  lulyoct  to,  870S. 

computed  aceordinj;  to  rtdae  uf  ijoinIii  m  twtalor'a  d«itli.  3T0S. 

i^ch  are  Tslued  aocording  to  their  worth  at  that  time.  3707. 

loaaea  of  goods  fitU  on  iivxautr  U  he  amept  pnrvlj  uod  umplj,  370S- 

differenee  bcrwten  eaiii  cxei'itoi'  nml  one  wilh  thi-  licni'lil  of  on  inrcDturj,  3T09. 

not  regulittcd  by  the  cetimate  of  teslalur.  3TI0. 

Tolualion  of  goods  should  W  vilh  knowled)^  of  all  cODcetned,  3711. 

precaution  as  to  uncertain  goods,  3712, 

diminished  by  diminution  of  dmr^ros  and  new  funds,  3713. 

and  by  discovery  of  other  goods,  37  H. 

regulated  by  cstimaUou  if  the  thing  beqneathed  cMUtot  be  dirided,  3715. 

ceases  in  certain  casca,  3716. 

not  diminished  by  fnvor  of  the  icgafv,  3717. 

whetlier  l^;acie>  to  pious  tiees  aze  exempt  from,  3718. 

how  regnluted  where  there  are  conditional  legacies,  3719, 

legacy  of  a  service  is  subject  lo,  3720. 

legacy  of  the  payment  of  a  debt  not  due,  subject  to,  37SI. 

legacy  of  a  debt  clue  fium  an  insolvent  debtor  not  subjeM  to,  3723. 

equity  of  this  rule,  3723. 

three  sorts  of  lef^acies  to  b«  provided  for,  3724. 

due  from  legacy  of  a  usufruct,  and  how  regulated,  3725. 

how  tliis  rule  is  deduced,  3726. 

the  various  provisions  of  diiFerent  texts,  3737-3730. 

the  provisions  of  the  &ixtj-eighth  law  concerning,  3731. 

ec|aitable  manner  of  regnlating,  3732. 

only  the  beneficiary  heir  has  a  right  to,  3733. 

of  gooils  conccaleil  by  executor,  is  lost  to  him,  3734. 

alao  that  of  legacies  which  he  has  atlcmpled  to  snpprets,  3739. 
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tlM  heir  at  Uw  renouncingf  hu  right  bj  tettament  does  not  lose  his  right  to,  3736. 

where  several  execntors  are  charged  with  dirterent  legacies,  3737. 

legatees  charged  with  legacies  have  do  right  to,  3738. 

except  where  a  dimination  happens  on  account  of  the  execntor,  3739. 

testator  may  forbid  taldng,  3740. 

legacy  of  an  immovable  not  to  be  alienated  is  not  subject  to,  3741. 

when  testator  is  a  debtor  to  his  executor,  3742. 

dispositions  of  military  testaments  not  subject  to,  3743,  3744. 

where  a  legatee  is  charged  with  an  annual  pension,  3745, 3746. 

diminished  by  what  augments  the  inheritance,  3747. 

and  by  what  comes  to  the  executor  in  that  quality,  3748. 

executor  remaining  alone  does  not  contribute  to  legatees  having  assignments  on 
the  portion  of  the  other  executor,  3749. 

and  so  in  the  case  of  a  pupillary  substitution,  3750. 

rale  concerning,  in  case  of  accretion  or  substitution,  3751. 

not  diminished  by  legacy  to  one  executor  to  be  taken  from  the  share  left  to  the 
other,  3752. 

between  coexecutors,  who  are  legatees,  37  5>. 

where  the  executor  is  instituted  for  several  shares  of  the  inheritance,  8754. 

not  diminished  by  the  accomplishment  of  a  conditional  legacy,  where  the  legatee 
succeeds  to  the  executor,  3755. 

charge  on  one  executor  augments  only  bin  share  of,  3756. 

bow  estimated,  when  payment  of  legacy  is  deferred,  3757. 

cannot  be  deducted  by  executor  who  has  paid  or  promised  to  pay  whole  legacy,  3758. 

unless  he  have  done  so  through  an  error  of  fiict,  3759. 

not  lost  by  the  mere  effect  of  time,  3760. 

of  several  legacies  to  one  legatee  retained  out  of  that  which  is  last  paid,  3761 . 

executor  claiming  without  right  is  liable  for  interest,  if  he  delay  payment  of  lega- 
cies, 3762. 
FIDUCIARY  BEQUESTS,  definition  and  use  of,  3490. 

particular,  two  sorts  of  rules  concerning,  3491 . 

particular,  defined,  3496. 

(See  Lbgaot.) 
FORCE,  the  nature  of,  and  its  effects  on  liberty,  1941. 

every  kind  of  force,  violence,  and  threat  unlawful,  1S44. 

rale  of  the  Roman  law  concerning,  1246. 

defined,  1247. 

covenant  to  which  a  party  has  consented  through  force  is  null,  1248. 

divers  ways  of  using  force,  1249. 

if  a  magistrate  use  unlav^-fully  his  authority,  1250. 

where  used  on  another  than  him  whose  consent  it  is  intended  to  obtain,  1251 . 

what  is  done  by  force  is  null,  1 252. 

effects  of,  to  be  judged  by  circum»*tancc8,  1253. 

used  to  obtain  a  compliance  with  that  which  is  just,  1254. 

counsel  and  autliority  do  not  impose  force,  1 255. 

what  is  done  by  authority  of  a  court  of  justice  is  not  force,  1256. 
FORFEITURES,  2457. 

by  the  Roman  law,  2669,  note. 
FRAUD,  defined,  1259. 

judged  by  the  quality  of  the  fact  and  the  circumstances,  1260. 

never  presumed,  but  must  be  proved,  1261. 

dWiis  re  t/Md,  1262. 

(See  Creditor.) 


HABITATION,  9Jo. 

ijisfintil,  977. 

exKniU  lo  the  wlinlc  fUmlly,  978. 
extiMida  to  the  yrUoh  houst,  of  n  put,  9T9. 
the  right  of,  ma;  be  tnnidemHl,  980. 
the  right  o^ii  for  life,  981. 
expires  by  death  of  nsafroetaarj,  1 D06. 
UEIB  AND   EXECDTOK,  Miil, 
3463. 

»  of  heirs,  £464. 
the  hdr  ii  is  the  place  of  the  <1ctv>s«c1,  i4T0. 
the  sngHgemeiit  of,  hat  three  (ihuucten,  2471. 
ii  iircvocoble,  anJTerul,  and  iiulivUible,  3473  -  3*74. 
csteeiDMl  siH'h  from  tlie  death  of  the  punon  whom  he  raeceeiU.  947T. 
who  dlvc4t9  himself  of  the  iDhcrimioe,  remiuiu  liidile  for  ail  the  cltaiget,  MTS. 
who  Hells  his  right,  is  reputed  heir,  3430. 

nhere  the  portions  of  heirs  are  not  regtilMcd  they  will  be  equal,  3483- 
who  may  be  heir,  S4B3. 

nrnrrit'd  daughters  excludeil  by  some  customs  of  Fnutco,  3434. 
other  incnpncities  by  thp^e  customs,  34SG. 

all  persons  may  be  heir*,  if  there  be  no  cause  esclnding  them,  2437. 
two  Jorts  of  incapacity,  as  to  causes,  248». 
stillborn  children  and  monsters,  3490. 
rhildren  who  die  as  soon  as  bom  succeed,  3491. 
whether  a  chilli  horn  alive  before  its  time  inherits,  !493. 
a  child  bom  after  the  mother's  dCHth  inherits,  2495. 
mad,  deaf,  and  dumb  persons,  and  prodigals,  inherit,  349& 
aliens  do  not  succeeil,  25U3. 
profcsi-ed  monks  do  not  succeed,  2503. 
nor  persons  condemned  to  death,  or  those  civilly  dead,  3504. 
corporations  and  communities  succeed  by  testament,  2S05. 
cliildrijn  unborn  when  the  succession  fell  succeed,  2506. 
who  unworthy  of  hcinj;  heir  or  executor,  3546. 
difference  between  the  nani;o  of  France  and  the  Roman  law,  9547. 
who  is  unworthy,  e.\cluded  from  the  inheritance,  2549. 
the  causes  which  render  him  unwof^y,  3550.  2562 
who  is  unworthy  rcslorc'i  the  fruits  and  interest,  2563. 
difference  ^tween  the  causes  that  render  heirs  unworthy,  2S64. 


IN9EX.  729 

HEIR  AND  EXECUTOR. 

if  the  eanae  rabsist  at  tU  time  of  the  testator's  daadi,  S565. 

if  the  caoso  had  ceased  at  that  time,  2566. 

distinction  of  causes  with  respect  to  the  two  kinds  of  foooettioa,  i567. 

who  can  have  no  heirs  or  executors,  2568. 

persons  incapable  of  making  a  testament  caimot  have  testameotarj  hein,  2570. 

bastards  dying  intestate  have  no  heirs  but  their  children,  2571. 

aliens  have  no  heirs  or  executors,  2572. 

monks  have  either  testamentary  heirs  or  hein  at  law,  2578. 

condemned  persons  have  no  heirs,  2574. 

persons  who  have  no  relatives  have  no  heirs  at  law,  2575. 

the  rights  of,  2576,  2577. 

first,  to  accept  the  succession  and  take  possession  of  the  goods,  2578. 

entranee  on  the  inhcritanee  takes  efiect  fron  the  date  of  the  death,  2579. 

may  renounce  the  inheritance,  2580. 

may  deliberate  whether  or  not  to  accept,  2581. 

may  demand  that  legacies  and  bequests  be  reduced,  2583. 

may  sell  or  otherwise  dispose  of  the  inherifeaaoei  2584. 

transmits  the  inheritance  to  his  heir,  2585. 

does  not  succeed  to  certain  rights,  2586. 

rights  of  heirs  of  blood  to  the  legitime,  2587. 

right  of  partition  among,  2588. 

accretion,  2589. 

collation  of  goods,  2590. 

reversion,  2591. 
the  engagements  of,  to  the  succession  by  the  eifoct  of  acoeptuioe,  2592. 
a  general  engagement  for  all  the  charges  of  the  inheritance,  2594. 
die  particular  engagements  of,  are  of  two  kinds,  2595. 
the  chai^^  which  may  ))e  imposed  on,  2596. 
^e  charges  to  which  he  is  liable,  2597. 
two  engagements  of  deceased  do  not  pass  to,  2598. 

1.  public  offices,  2599. 

2.  engagements  made  by  mutual  consent,  2600. 
all  lawful  charges  may  be  imposed  on,  2601. 
dispositions  regulating  these  charges,  2602. 

what  necessary  for  the  validity  of  these  dispositions,  2603. 

1.  the  person  must  be  capable  of  disposing,  2604. 

2.  they  must  be  in  favor  of  persons  ci^>able  of  receiving,  2605. 

3.  they  must  be  in  due  form,  2606. 

4.  they  must  be  within  the  bounds  prescribed  by  law,  2607. 
difference  of  effect  of  these  rules,  2608. 

how  these  dispositions  should  be  performed,  2610. 
bound  for  all  the  charges  of  the  inheritance,  2611. 
for  charges  of  successions  that  deceased  had  inherited,  2612. 
for  substitutions  and  fiduciary  bequests  deceased  had  inherited,  2613. 
for  all  other  charges,  debts,  and  demands  on  the  succession,  2614. 
for  damages  by  any  crime  of  the  deceased,  2615. 
for  debts  payable  after  his  death,  2616. 
for  funeral  expenses,  2617. 
a  plan  of  the  rights  and  charges  of,  2618. 
bound  for  debts  though  they  exceed  the  inheritance,  2621. 
three  kinds  of  engagements  and  debts,  2622. 

creditor!  of  the  deceased  preferred  to  those  of  the  heir,  ia  foodf  of  the  inherit- 
ance, 2624. 


creditoni  withonl  mortgage  or  privilege  share  fqimllT,  XCliS. 

i«  in  nil  tUiIco  on  the  KooAa  at  tlM>  boir.  9sa7. 
BepSTBlion  of  gooda  of,  from  ihoiie  of  tlie  inbcrituirp,  iGSii. 
bound  for  the  debts,  pemnaUy,  eu4i  fur  Iiiti  •hiwu,  aod  liypoib 
wbole,  3639. 

IT  pririlcged  debt,  divideil  with  n!>p«ct  W,  3630. 
how  all  the  debts  are  divided  ainoTi(;,  3&1I. 
dobis  are  divided,  eTsn  against  ihe  vxchcrjnor,  SRSS. 
divisiou  not  hindeml  hy  insDlvcni-y  of  an  heir,  2(U9, 
debn  divided  according  to  pbrliona  oT  the  inhrritanre,  a634. 
engngemenCi  of,  on  acMWit  of  tht  crimes  of  the  dMcawd,  i63i. 
principles  of  tbu  Roni&n  law,  2G30. 
Dange  of  Frauce  respoctiiig,  2649. 
these  uaagea  conform  to  lho«e  of  the  canon  law,  3M5. 
distinction  between  the  pecuulair  pnnishment  and  ihe  civfl  iniereut,  91 
how  liable  to  pccuniuy  punishmcDl,  3M9. 
ajwayi  baund  for  the  ei'ril  Interest,  8fl50. 
engagements  of  hdra  to  each  odier,  HBS. 

should  infonn  each  oihiv  of  what  die)-  huvo,  or  know  of,  ibc  inhcrltuirc,  Mtft 
of  lhi<  catt!  thtj  shontd  tolie  of  tlio  common  iiiooHs.  2SBI . 
should  dMdo  tlie  proflis  they  hive  mudc,  MS!. 
should  rcimburnD  each  other  the  iiLtoresi  of  moncT  idTanced,  VBSS. 
elionld  bring  into  thi;  inheritance  alt  goods  which  ought  to  b«  broo^i  in,  WW. 
one  cannot  make  changes  in  the  ^ods  widiout  the  consent  of  all,  StfUL 
engagciDcnt  lo  eonic  10  n  partition.  SG67. 
nnivenal  donee  i«  in  the  place  of  heir,  3074. 
the  purchaser  iif  an  inhcrilafnT  is  in  Ihe  placp  of,  36T5. 
the  curator  to  a  vacant  aueecasion  representa,  2676. 
may  deliberate  whether  or  not  to  accept,  3SS3, 
informs  himself  by  (he  inventory,  2683, 
curators  are  named  while  he  detibenites,  S6B4. 
and  perishable  things  ore  sold,  2E85. 
pressing  eliarges  are  acquitted,  26B6. 
alimony  allowed  to  children  while  they  delihcrflle,  26BT. 
mnuT  heirs  suecesstvcly  have  each  the  right  of  deliberation,  9G8B. 
who  dies  while  deliberating  transmits  his  right,  2689. 
with  [he  benefit  of  an  inventory,  2690. 
pnnisbmcnt  of,  for  concealing  eTeeb,  2694. 
engagements  of,  (o  the  succession,  2705. 

he  who  acts  as  heir  should  know  that  he  ia  heir,  lo  Ik  charged  as  such,  2711. 
and  the  act  roust  proceed  from  no  other  cause,  2722. 
the  heir  at  taw,  who  does  not  know  that  there  is  a  tcslaiaent,  docs  not  appni'c  il 

by  declaring  himself  heir,  2723. 
acts  of,  bow  to  be  distingoiahed,  2724. 
when  one  is  forced  to  act  as  heir,  2727. 
precautions  to  bo  taken  by,  2728. 
accepting  the  inheritance,  2729. 
rcnoQucing  tlic  inheritance,  2735. 

the  heir  of  blood  may  be  testamentary  heir,  if  he  is  Instituted,  39S1. 
his  duties,  if  be  accept  the  inheritance,  2991. 
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HEm  AND  EXECUTOR. 

nrast  take  the  place  of  deceased  after  his  death,  2997. 

heir  at  law  may  not  renotmce  the  execution  of  a  testament,  so  as  to  socceed  as  if 

to  an  intestate,  3134. 
(See  ExBCUTOs,  IvHSRiTUfCB,  Pabtition,  Substitution,  Sucobssiov,  Tes- 
tament, Tbansmission.) 
HUSBAND  AND  WIFE,  how  they  sncceed  to  each  other,  2943. 

(Sec  Dowry.) 
HTPOTHECART  ACTION,  prescribes  in  forty  yean  by  the  Bonum  law,  1797,  note. 

INCAPACITY,  different  kinds  ot,  hare  different  effects,  2507. 

difference  with  respect  to  the  two  kinds  of  succession,  2508. 

some  incapacities  cease,  others  last  always,  2509. 

of  bastards  ceases  by  nuuriage  of  their  parents,  2510. 

of  aliens,  by  naturalization,  2511. 

of  monks,  by  the  nullity  of  their  vows,  2512. 

of  condemned  persons,  by  pardon,  2513. 

may  cease  for  time  past  and  future,  or  only  for  the  future,  2514. 

of  bastards  and  aliens  ceases  only  for  the  future,  2515,  2516. 

of  monks  and  condemned  persons  may  cease  for  both,  2517,  2518. 

three  different  times  to  be  considered  as  to  the  incapacity  of  testamentary  suc- 
cessions, 2520. 

one  time  only  to  be  considered  in  die  succession  of  intestates,  2521. 

effect  of,  happening  after  the  succession  of  an  intestate  is  open,  2522. 

of  bastards,  the  effect  of;  2528. 

of  aliens,  the  effect  of,  2529. 

of  monks,  the  effect  of,  2538. 

of  condemned  persons,  the  effect  of,  2539. 

takes  place  only  from  the  time  of  condemnation,  2540. 

if  the  condemnation  subsist,  the  incapacity  subsists,  2541. 

ceases  in  some  cases,  2542. 

difTerence  between  the  Roman  and  French  law,  2543. 

one  cannot  bequeath  to  one  incapable  by  the  intenrention  of  other  persons,  2545. 
INHERITANCE,  comprehends  only  the  goods  and  rights  transmissible  to  a  suc- 
cessor, 2467. 

may  be  without  goods,  2468. 

divided  among  the  heirs,  2475. 

not  accepted,  represents  the  deceased,  2476. 

effect  of  the  acceptance  of,  2729. 

possession  not  necessary  to  one's  becoming  heir,  2730. 

acceptance  relates  to  the  time  of  death,  2731. 

acceptance  obliges  to  pay  all  charges,  2732. 

and  gives  the  right  of  transmission,  2733. 

effect  of  acceptance  as  to  goods  which  do  not  remain  in  tht.  inheritance,  2734. 

every  heir  may  renounce,  2735. 

how  he  may  renounce,  2736. 

heir  should  know  his  right,  2737. 

heir  who  has  renounced,  cannot  retract,  2738. 

one  cannot  renounce  in  part,  2739. 

(See  Hbib.) 
INNKEEPER,  the  engagements  of,  1172. 

are  either  express  or  tadt,  1 1 73. 

how  aocountalde  for  the  act  of  his  senrants,  1174. 


INNKEEPER. 

the  care  to  whicli  he  is  bound,  lITi. 

vuwenible  for  cbeTK,  1176. 

■ccoDDtalile  for  Ibe  acu  of  his  family.  1 

and  fbr  ibe  acta  of  MrvwiU  done  in  tlie 
INSOLVENCY     (Sea  Discomfitube.; 
niBTITUTION   OF  HEIRB,  by  coumKl,  SMS. 

recciTcd  in  France,  2444, 

but  prolubiled  b;  the  ItulniLn  law,  9445. 

essential  principles  relating  to,  S445  -  MAO. 
INTEREST,  wh;  fixed,  and  mmU  and  danuieci  iuidct4}n)uiU9d,  1906. 

a  natural  rattue  of  diffimncc  bctwovii  ttieui,  1 9U9, 

cooBeqiieDcea  of  this  dllTenincfi,  1311. 

exceptiooe  to  the  rule  Oung  imorcst,  ISII. 

dcGned,  1B44. 

in  what  it  consiitji,  194S. 

when  due,  1947. 

pnichBaer  of  landH  owtw  intvresl  of  Iho  prieo,  I94S. 

diw  after  the  demand  of  n  debt,  1949. 

of  coslR  of  snit,  1949,  nolo  j. 

maj  be  atipulatvd  when  not  due  otherwise,  19MI. 

of  marriAgc  pottirjua,  19SI 

due  from  those  who  convert  the  mone;  of  othcn  to  tt 

on  inlereil  cAnnot  bo  dcinundod,  I'iili. 

h  due  on  other  revennes  than  intvrest,  I9.'>4. 

lo  what  the  prohiliitioD  of  iulereat  un  intureit  rcfon,  1 

a  otic  where  inieresi  on  interecl  is  due,  19^7- 
iB  from  four  cansei,  19SB. 

bow  to  judge  whether  it  be  due  or  not,  1959. 
DTTEHROGATION  of  a  patt</  ordered  hy  the  judge,  a089 

iJit  jjiirrv  il.oiiM  iinsiviir  I'k-rtrlj  iiiiJ  jjrL'Cisulj-,  2090. 

the  use  of  interro^tioas,  S091. 

of  answerg  to,  made  through  an  error  of  fact,  209!. 

the  effect  of  inleirogations,  3093. 

the  answers  are  not  decisive  in  favor  of  those  making  Ihcin,  2094. 

difference  hctwccD  them  and  a  demand  to  9co  writings  of  one  of  the  parties,  tCt 
DiVBNTOKY.    One  may  become  heir  with  the  benefit  of  an  intentorj-,  2690. 

to  be  made  in  due  fonn,  3691 . 

must  include  all  the  goods,  2692. 

omissions  in,  ma;  t>e  supplied,  2693. 

punishment  of  heir  for  diverting  the  goods,  2694. 

heir  with  the  benefit  of,  bound  onlj  for  the  valao  of  the  goods,  S695. 

the  legacies  are  reduced.  2696. 

the  heir  who  is  a  creditor  pn»cr\'eB  his  debt,  2697. 

and  is  allowed  his  expenses,  2698. 

such  heir  should  sell  the  movables,  2699. 

heir  only  bound  to  give  an  account,  2700. 

not  bound  to  observe  the  order  of  creditors  in  pnjing  the  debts,  3701. 

he  may  pay  legacies  if  creditors  do  not  appear,  2702. 

lands  so  given  in  payment  remain  subject  to  mortgage),  S703. 

the  benefit  of  an  inventory,  313S. 

JURISDICTION.    Agreement  between  the  spiriloal  and  temporal  jurisdiction,  p.  U 


B:Dn)B£D.    The  ties  of  kindred  and  affinity,  and  their  principles,  p.  15. 

(See  CONSANOUINITT.) 

KINGS,  the  protectors  and  defenders  of  the  laws  of  the  church,  p.  48. 

LA.W.    The  first  principles  of  all  laws  unknown  to  the  pagans,  p.  1. 

the  certainty  of  these  principles,  p.  2. 

the  knowledge  of  the  first  principles  of  laws  attained  bj  the  knowledge  of 
man,  p.  3. 

the  first  law  of  man,  p.  6. 

the  second  law  of  man  obliges  to  unity,  p.  6. 

society  founded  on  these  two  laws,  p.  7. 

relation  of  the  state  of  man  in  this  life  to  the  exercise  of  the  first  law,  p.  8. 

to  the  exercise  of  the  second  law,  p.  9. 

laws  of  spiritual  powers  which  relate  to  temporal  things,  p.  46. 

of  temporal  powers  concerning  spiritual  things,  p.  46. 

the  nature  and  spirit  of  laws,  and  their  kinds,  p.  49. 

two  sorts  of  laws,  immutable  and  arbitrary,  p.  49. 

examples  of,  their  nature  and  origin,  pp.  50,  51. 

the  difficulties  arising  from  the  immutable  laws,  the  Unt  cause  of  aibitrary 
laws,  p.  51. 

the  immutable  laws  implied  in  these  sorts  of  arbitrary  laws,  p.  54. 

the  second  cause  of  arbitrary  laws,  matters  of  which  the  use  has  been  in- 
rented,  p.  54. 

natural  matters  hare  arbitrary  laws  and  iuTented  matters  hare  natnnd  laws, 
p.  55. 

few  arbitrary  laws  in  natural  matters,  p.  56. 

many  in  arbitrary  matters,  p.  56. 

of  the  Roman  Law,  the  Canon  Law,  the  Orditumces,  and  Uie  Customs,  p.  56. 

the  particular  rules  of  the  law  of  nature  are  nowhere  collected  but  in  the  body  of 
the  Roman  law,  p.  57. 

the  justice  and  authority  of  all  laws:  diffiorenoe  between  thai  of  natofal  and 
arbitrary  laws,  p.  58. 

the  distinction  of  immutable  laws :  of  those  whidi  admit  or  not  of  dispensation 
and  exception,  p.  59. 

the  importance  of  distinguishing  the  characters  and  spirit  of  the  laws,  p.  61. 

examples  of  the  distinction  between  immutable  and  wbitraiy  laws,  p.  6S. 

the  danger  of  riolating  natoral  law  under  pretext  of  preferring  it  to  an  aihltrary 
law,  p.  64. 

disoemment  of  the  spirit  of  the  laws  necessary  for  decidmg  questions,  p.  66. 

the  necessity  of  studying  the  laws  of  nature,  p.  66. 

natural  laws  regulate  what  is  past,  and  what  is  to  come,  though  nerer  promul- 
gated, p  82. 

arbitrary  laws  regulate  only  the  time  to  come,  after  publication,  p.  82. 

natural  laws  which  seem  sometimes  as  if  abolished,  p.  70. 

different  effects  of  some  natural  laws,  p.  71. 

Divine  and  Human,  Natural  and  Positive,  p.  72. 

distinction  of  the  laws  of  religion  and  those  of  policy,  p.  73. 

tke  Law  of  Nations,  p.  76. 

tibe  Public  Law,  p.  77. 

Private  Law,  p.  77. 

the  Civil  Law,  p.  77. 

division  of  laws  in  the  Roman  law,  p.  78. 

divers  ways  of  dividing  laws  under  different  views,  p.  78. 
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vritlen  law:  CastntnH,  p.  79. 

where  new  Uwi  have  rcUlion  lu  old  c 

other,  p.  82. 

to  Iw  proinnud  ohIUI  and  JDit,  p-  83. 
II  anil  otagca  the  luMrpraleni  of,  p.  S3. 
Inwi  and  mstoms  abolisheil  hy  disuse,  p.  83. 
the  luna  and  customs  of  neighbourinK  placDs  BCrre  w  exanpk 
kws  W  be  jodged  by  [heir  whole  lunor,  p.  84. 
the  inlcnc  or,  to  be  followed  n>ib(«  lltui  the  unn»,  p-  U- 
deft«  of  cspretsioa,  how  Bupplisd,  p.  *S. 
lows  which  are  intrrpraied  Earorablj-,  p.  85. 
laws  whiL'h  are  stricdy  inWTpRited,  p.  «&. 
tlie  rigor  of  the  law ;  eqnitj,  p.  fi&. 
ihc  dircrs  uses  of  laws,  p,  S& 

lh«j  te*traiii  what  u  mdiroctl;  agaiiut  iheir  inusntioi],  p.  87. 
HOI  made  for  one  aiagXe  case,  p.  87. 
extent  of,  acconling  to  their  do ifp),  p.  66. 
imponance  of  lUelingnuhing  ihne  lorta  'if  Ikwi,  p.  89- 
a  general  idea  of  the  eabj#i-t.matbitii  of  all  lawa,  p.  91. 

remub  on  the  ordlaanccs,  rasiomt.  Iho  Itoman  law,  and  At  Canon  lar,  p.  M- 
all  oiBtieTB  of  law  have  a  natural  ortor,  p.  96. 
the  foundation  of  this  order,  p.  96, 
remarks  on  (he  mattcia  of  the  pabliir  law.  p.  103, 
what  wc  aader«tiiad  b;  law  and  rule,  &. 
these  terms  used  wilhout  diitinctiDDi  S. 
the  sdeavs  of,  ransists  In  knowledge  of  the  writwn  ralM,  7. 
ralea  of,  defined,  8. 
two  aorli  of  laws  or  rules,  B. 
wliii-ti  flrc  the  roles  of  ihe  law  of  nntnrc.  lU. 
which  are  (he  arbitrary  rales.  1 1 . 
(he  rules  of,  also  divided  into  three  kinds,  13. 
two  wBji  of  abasing  the  rales,  13. 
exceptions  are  mles,  U. 
exceptions  are  of  two  kinds.  15. 
laws  ought  to  be  known,  1 6. 

arbitrary  mlcB  of  two  sorts,  written  laws  and  cnstomi,  I T. 
whence  cuBloms  derive  their  aulhority,  18. 
of  nature  determines  what  is  past  and  what  is  to  come,  19. 
arbitrary  law  determines  only  what  ia  to  come,  20. 
the  effect  of  new  law»  as  to  what  is  patt,  !l,  i% 
when  new  laws  begin  to  have  their  effect,  23. 
abolished  or  changed  in  two  ways,  i4. 
wherein  the  use  and  aathority  of,  consist,  96. 
pnniah  what  is  done  in  fraud  of  them,  26. 

and  annul  or  restrain  what  is  done  conliary  to  iheir  pnihibitioll,  27. 
general,  and  not  made  for  particnlar  pemoos  or  cases,  28. 
and  comprehend  all  cases  to  which  their  tntendon  may  Mrve  as  a  role,  19. 
eqnitj  is  the  universal  law,  3D. 
of  the  use  and  interpretation  of  rules,  31,  34. 
to  be  interpreted  by  equity,  35. 
the  intention  of  the  lawgiver,  in  arbitrary  laws,  rebates  the  use  of  diii  eqatf. 

36,37. 
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sereral  views  necessary  for  the  interpretation  ot,  38. 

two  kinds  of  intorpretations,  39. 

the  spirit  of  laws,  40. 

natural  laws  misai)plied  when  consequences  follow  coatrary  to  equity,  41. 

arbitrary  laws  misapplied  when  conseqnenoes  are  opposed  to  the  intention  of  the 
lawgiver,  42. 

the  rigor  of  the  law,  43. 

mitigated  by  equity,  44. 

when  to  follow  equity,  and  when  the  rigor  of  the  law,  45, 46. 

the  rigor  of,  when  it  must  be  followed,  has  its  equity,  47. 

the  interpretation  of  obscurities  and  ambignities  in,  48. 

to  be  interpreted  by  its  motives  and  whole  tenor,  49. 

how  an  omission  may  be  supplied,  50. 

when  we  must  go  to  the  prince  for  interpretation  at,  51. 

most  be  followed,  thongh  its  motive  be  unknown,*  58. 

laws  which  are  liberally  interpreted,  53. 

what  laws  to  be  construed  strictly,  54. 

certain  laws  not  to  be  extended  beyond  what  their  wocdi  expressly  mentkm,  55. 

grants  of  princes  to  be  interpreted  favorably,  56. 

laws  to  be  interpreted  by  one  another,  571 

and  by  ancient  usage  and  practice,  58. 

when  to  be  interpreted  by  customs,  59. 

extend  to  every  thing  essential  to  their  intention,  60. 

of  the  extension  of  laws  which  permit  any  thing,  61. 

of  the  extension  of  laws  which  forbid  any  thing,  62. 

tacit  prohibitions,  64. 

how  rights  are  acquired  by  the  effect  of,  65. 

how  one  may  renounce  such  rights,  66. 

has  effect,  independently  of  the  will  of  particular  persons,  67. 

danger  of  misapplying  the  rules  of,  68. 
LAWSUITS,  p.  32. 
LEASE,  453. 

annulled  by  a  sale,  486. 

may  be  dissolved  by  legatee,  487. 

from  one  having  only  a  usufruct,  491. 

of  what  estates  they  are  made,  494. 
LEASE,  PERPETUAL,  or  emphytcutical,  544. 

definition  of,  54.*^. 

may  be  made  of  all  lands,  546. 

the  difference  between  perpetual  and  other  leases,  547. 

perpetuity  of  the  emphjrteutical  lease,  548. 

perpetual  lease  shares  the  right  of  property,  549. 

property  direct  and  useful.  550. 

mutual  engajn^ments  resulting  from  perpetual  lease,  551. 

perpetual  tenant  bears  loBses  by  accident,  552. 

he  t^nnot  commit  waste,  553. 

may  be  ejected  for  non-payment  of  rent,  554. 

if  ejectc<l,  is  not  reimbursed  for  improvements,  555. 
LEASES  OF  FARMS,  493. 

defined,  494. 

what  other  things  may  be  farmed  out,  495. 

difference  between  leases  of  houses  and  farms,  497. 


LEASES  OF  FARMS. 

the  affecl  of  ibe  uncertainty  of  c 

accidents  of  two  sorts,  499. 

renewing  of,  Soo. 

efEecu  of  a  udt  renewal  of,  BOl . 

liDW  die  farmer  shonld  lue  iho  lamia,  503. 

tbs  farater  who  sharca  iho  trniCf  with  th«  owner  b«m  Ibe  km  d 

Ibe  effect  of  accidents  in  a  Icom  for  onlj'  one  ytMT,  iOt. 

where  an  inrongidorablc  losi  happens  w 

where  the  loss  is  consider^e,  SOS. 

compensation  of  good  sod  bad  jean.  fi09. 

the  Ui9B  of  Eced  and  tilht^  tails  on  fanner.  SIO. 

the  farmer  cannot  unit  his  farm,  SH, 

what  the  proprietnr  is  bonnd  to  furtiiah  lo  the  fkrmor,  SIS. 

motahlca  anil  Uioli  eiiven  to  (ho  Atrnier,  S13. 

of  repaira  made  by  the  fiumer,  514. 

the  cKpensea  he  liaa  been  SI,  the  lenac  bring  inlemiptsd,  SIS. 

improTumenta  made  by  the  farmer,  Slfl 

if  the  facmor  is  molested  by  the  proprlnior.  SI  7. 

of  the  troDblc  which  the  proprietor  conid  not  prevent,  SIB. 
LBGACY,  validity  of,  nliere  the  Bxccmor  rcoonnees,  3145. 

wliith  has  relation  lo  two  thing!,  how  interpreted.  3156. 3ITT. 

shall  take  e(l«ct,  ihongh  the  tvstBlur  mtBtuke  an  lo  Uie  niunti,  3)6S- 

woida  neceeaaty  to  giro  meaning  to,  may  be  snpplied,  3169. 

ob«earity  in,  bow  enrrd,  3170, 3171. 

of  a  house  incladca  the  gmrden  whirli  pertains  to  it,  31T3. 

that  which  is  erideat  fhim  the  tenns  of,  is  not  Interprewd.  3173- 

the  terms  to  be  taken  in  the  sense  girea  by  cammon  nsa^  3IT4. 

and  regard  to  be  giren  to  Ihu  deatlnation  of  the  testator,  31T4.  3ITG. 

of  a  Kcond  testament  to  be  paid  by  the  exei'Dtor  in<tiiiuled  by  the  first,  3IB<> 

but  not  tlio  IcgatLes  of  the  first,  if  differed  from  Ihobe  of  the  firsi,  3185. 

b  valid  independently  of  the  motive  e^tplained  by  the  testator,  3S0C. 

with  a  term  of  anccrtun  time,  is  conditional,  3233,  32S4. 

doe  at  the  time  of  legatee's  dcnch,  3325. 

for  a  work  is  lo  be  regulated  according  to  the  estate  of  die  testator,  33ST. 

given  on  condition  that  the  execotor  approve  thereof,  is  not  conditioBal,  9KI. 

may  begin  to  be  due,  or  cease,  on  a  certain  day,  1997,  note  a. 

conditional,  security  for  payment  of,  3236. 

how  distinguished  from  testament,  3450. 

the  rules  of  testaments  apply  lo,  34SS. 

the  Dame  of,  comprehends  particular  (idndarj  bequests,  34B9. 

rules  of.  to  apply  lo  donations  and  fiduciary  beqaesla,  3498. 

with  a  penally  affixed,  allowed  by  Justinian,  3493. 

definition  of,  349S. 

particular  fiduciary  bequests  and  donations  because  ct  dealti,  of  d>B  nb>  ■ 
tnre,  3497. 

wherein  consisis  the  validity  of  these  dispositions,  349S. 

their  nature  and  formalities,  3499. 

what  essential  lo  their  validity,  3500. 

may  be  chatted  on  cxecniois  and  legatees,  3501. 

left  to  several,  to  be  divided  among  them,  3502. 

due  only  after  all  debts  are  paid,  3504. 

who  may  give,  3506. 
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the  incapacity  of  giring,  3507. 
who  may  receive,  3508. 
who  unworthy  of,  3509. 

particular  rales  for  determining  who  may  receive,  3611. 
of  alimony  may  be  received  by  all  persons,  3512. 
nay  be  left  to  execnton,  if  more  than  one,  3513. 
to  two  executors,  how  divided,  3514. 

not  to  be  taken  from  heir  who  renounces  the  inheritance,  3515. 
may  be  left  to  a  person  unknown,  if  sufficiently  deecribed,  3516. 
may  be  left  to  one  person  among  many,  3517. 
and  to  towns  or  corporations  duly  established,  3518. 
legacies  distinguished  into  two  sorts,  3519. 
every  thing  in  commerce  may  be  devised,  3520. 
but  not  things  public  or  consecrated,  3521. 
a  thing  belonging  to  another  may  be  bequeathed,  3582,  3523. 
rules  of  the  Roman  law  concerning  such  bequests,  3524. 
valid  where  testator  bequeaths  what  he  knew  was  not  his,  3525. 
but  null  unless  proved  that  he  knew  it  to  be  so,  3526. 
exception  in  favor  of  certain  persons,  3527. 
of  a  thing  belonging  to  heir  or  executor,  valid,  3528. 
null  where  thing  bequeathed  belongs  to  legatee,  3529. 
and  where  legatee  has  ahready  acquired  it  by  a  lucrative  title,  8530. 
•    of  same  thing  to  same  legatee  by  two  testaments,  3531 
two  legacies  of  the  same  sum,  not  the  same  thing,  3532. 
of  land  or  tenement  reduced  to  the  estate  of  the  testator  in  the  premises,  8533. 
to  a  debtor  of  his  debt,  3534,  3535. 
of  a  debt  due  from  two,  acquits  only  the  legatee,  3536. 
of  respite  of  payment  discharges  debtor  from  interest  on  it,  3537. 
by  a  son  to  his  father  of  discharge  from  giving  an  account  of  his  guardianship  of 

him,  3538,  3539. 
of  a  thing  pawned,  3541. 
tach  thing  to  be  redeemed  by  the  heir,  3542. 
of  things  not  yet  in  being,  3543. 
of  a  certain  quantity  of  corn  of  such  a  crop,  3544. 
of  movables,  what  it  comprehends,  3545. 
of  a  specified  thing  void,  if  it  be  not  found,  3.'>46. 
of  a  thing  indetermined,  how  understood,  3547. 
of  a  work  to  be  done,  3548. 
of  a  house  or  land  void,  if  testator  had  none,  3549. 
accessories  to,  defined,  3550. 
two  sorU  of,  3551. 

accessories,  how  to  be  distinguished,  3552. 
accessories  to  a  house,  3553. 

the  edifice  and  augmentations  accessory  to  lands,  3554. 
also  lands  purchased  by  testator  after  devise,  3555. 
when  Kuch  additions  arc  not  accessories,  3556. 
angmontations  having  the  effect  to  revoke,  3557. 
of  land  inrlndcff  service  necessary-  to  the  enjoyment  of  the  same,  from  other 

grounds  of  the  inheritance,  3558. 
rectproi'al  service  between  legatees  of  adjoinint^  liouses,  an  accessory  to,  8559. 
legatee  shall  have  the  use  of,  as  bequeathed,  3560. 
of  a  house,  what  are  accessories  to,  3561. 

62* 
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the  frnits  and  interest  of,  3610. 

the  frnits  of  lands,  3611. 

three  sorts  of  things  may  be  bequeathed,  3612. 

if  testator  have  regulated  the  froits  of  the  legacy,  his  will  shall  serre  as  a 

rule,  3613. 
the  fruits  of,  due  only  from  the  time  they  are  demanded,  3614,  3615. 
except  in  case  of  fraud  of  executor,  3614,  note  d. 
exception  by  Justinian  in  faror  of  legacies  to  pious  uses,  3616. 
different  interpretations  of  this  rule,  3617. 
of  money,  interest  on,  due  from  time  of  demand,  3619. 
of  profits  which  are  neither  fruits  nor  interest,  3620. 
to  pious  uses,  the  fruits  and  interest  of,  due  without  demand,  and  the  executor 

accountable  for  them,  3621. 
tnch  rule  not  to  be  rigidly  enforced,  3622. 
bow  legatee  acquires  his  right  to,  3623. 
ri^t  to,  acquired  at  the  instant  of  testator's  death,  3624. 
if  pure  and  simple,  or  conditional,  3625. 

pore  and  simple,  acquired  at  the  moment  of  testator's  death,  3626. 
conditional  also,  if  condition  has  been  fulfilled,  3627. 
otherwise,  does  not  vest  till  condition  comes  to  pass,  3628. 
three  sorts  of,  as  to  the  effect  of  legatee's  right,  3629. 
difference  between  time  when  legacy  may  be  acquired,  and  time  when  it  may  be 

demanded,  3630. 
transmitted,  or  not,  to  heirs  of  legatee,  according  to  the  condition  in  which  his 

right  was  at  death,  3631. 
in  two  cases  there  can  be  no  transmission  of,  3632. 
conditional,  not  transmitted,  if  condition  be  not  fulfilled,  3633. 
pore  and  simple,  transmitted  though  legatee  die  before  the  term  of  payment,  3634. 
what  legacies  truly  conditional,  3635. 
transmitted  to  posthumous  child  of  legatee,  3636. 
not  annulled  by  indecent  or  impossible  conditions,  3637. 
left  to  an  uncertain  time,  conditional  and  not  transmitted,  3638-3640. 
if  transmitted  though  legatee  die  before  making  his  election,  3641. 
annexed  to  persons,  not  transmitted,  3642. 
an  annual,  contains  sereral  legacies,  3643. 
annexed  to  the  person  of  legatee,  example  of^  3644 
Tests  in  legatee,  though  executor's  right  is  in  suspense,  3645. 
example  of  one  whose  effect  is  suspended  and  is  transmitted,  3646. 
with  which  the  person  who  is  substituted  executor  is  charged,  is  acquired  by  tet> 

tator's  death,  3648. 
may  not  be  taken  from  executor  without  his  consent,  3649. 
should  be  delivered  by  the  executor  or  the  heir,  3650. 
without  term  or  condition  due  from  the  acceptance  of  the  succession,  3651. 
to  be  delivered  in  the  place  where  it  was  at  testator's  death,  3652. 
of  a  horse  or  other  animal  that  has  run  away,  3653. 
lecnrity  for  the  payment  of,  3655. 

parents  charged  with  fiduciary  bequest  for  their  children  should  gire  security,  3656. 
the  use  of  this  rule  depends  on  circumstances,  3656,  note  h. 
an  executor  charged  with,  may  recoTcr  such  charges  as  he  has  been  at  on  account 

of  it,  3657. 
taxes  and  other  charges  on,  to  be  acquitted  by  executor,  3658. 
if  the  thing  perish  after  delay  of  executor  to  deliver  it,  he  if  aoeovntable  for  it,  3659. 
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other  loHM  fall  on  ic^iec,  366». 

bequeathed  indeflnilely  mmt  be  warrantt^  bj'  nceoHor,  S6SI . 

irsmntj  of  B  thing  not  pftrticulHrlj  iiuiuuil,  36611, 

validirf  o(  Tohinuuilf  paid  l>y  exEi^tnr.  cnnnol  aftenrar^  be  dlipaipd  Iit  him.  3«U. 

nor  of  one  pud  befoii:  conilition  Mcompliflhed,  36S5.  

except  nhere  n  llucil  p«nou  U  inlemled.  3G6G. 

ma;  be  cither  nnll  at  fiist,  or  maj  beconio  bo,  366T. 

m&y  be  reToked,  diroinuhed,  or  tiaiufcrred,  366S. 

null  ID  the  begiDning,  remains  null,  3ee9 -3671. 

the  Calooian  nile  of  the  Itomaa  law,  3669,  note  I. 

exception  in  case  of  n  condilioDd  legacf,  3672. 

null  if  li^^Uee  die  beliire  testator,  or  bvforv  Ibe  UMunent  «■■  made, 

Bnch  DoUiCf  does  not  annal  charge  in  favor  of  a  third  pvnon,  MT^. 

distinctioii  mntle  bv  the  Roman  law,  9675. 

originally  valid  maj  l>eroine  null  \>y  cbangCi  96*6. 

qnaliticailDns  of  thia  rule,  36TT. 

divers  vnys  of  rGvoking,  36TB. 

of  a  debt  revokod  hj  jwjniant,  367?- 

revoked  by  olicnalinn  of  ths  tiling  bcqncalhed,  3680,3661. 

cue  of  mIb  bj  necewii;',  3<Ba. 

nnonlled  by  donation  of  ths  tliin);  Inqucatbed,  3eM- 

revoked  though  sncli  donation  bn  nnll,  3694. 

not  revokwl  by  Hat  pnitning  of  the  thing.  368S. 

nor  by  inch  cliao|;M  im  t^rortn  lliu  lliisg,  36S6. 

of  a  flock,  tabsistJ,  thcpiigh  only  one  remain,  3G8T. 

revoked  by  a  change  of  nntnie  of  the  thing,  36S8. 

annulled,  if  only  accessories  of  the  thing  remain,  3689. 

panjonlor  expreasiona  deragBt«  from  genend,  3690. 

diminished  liy  diminalion  of  thing  boqueatbeil,  3692. 

anil  by  scparnting  a  part  of  land  devised  to  join 

tmnsferrcd  to  another,  null  as  to  first  legatee,  3694. 

revocation  of  one  of  two  legacie^s' nbicli  does  not  anni 

may  be  annulled  if  legatee  render  liimself  unwonliy,  3 

diminished  by  the  Falcidian  portion  without  the  deed  of  the  U 

(SSC  TeSTAMESI,  TBANSMISStDN.) 

LEGAL   SUCCESSIONS,  27BT- 2790, 

LEGATEE,  more  fiivored  than  the  cxecntor,  3192-3198, 

diitini;<iishcd  from  exccntor  by  l>cing  particular  Encceasor,  34S5. 

and  because  appointed,  not  only  by  testament,  bat  by  codicil,  34S6, 

nnivcreni,  3487. 

may  be  charged  with  legacies  to  others,  3501. 

of  several  legacies  may  not  accept  those  only  that  are  without  any  charge.  aWl. 

whether  or  not  one  who  receives  his  legiLcj  shall  lose  bis  right  to  the  iatxrii- 
ance,  3510, 

not  receiving  his  legacy  liable  for  costs  and  damages,  3654. 

may  apply  to  court  of  justice  if  in  danger  of  losing  his  legacy  throng  the  fs- 
ccutor,  365S,  note  g. 

of  lands,  shall  have  their  value  if  evicted,  3663. 
LEGITIME,  or  the  legal  portion,  3386. 

what  by  the  ancient  Roman  law,  3387. 

rca.>ion8  for  thia  proportion,  3388. 

angmenltd  by  Juetininn,  33S9. 


either,  as  intended,  36U. 
»6, 

r,  3697. 


"^ 
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distinctions  made  hj  the  customs  of  France,  3390. 

reasons  for  these  different  rules,  3391. 

the  rules  relating  to,  respect  either  the  persons  to  whom  portions  arc  due,  or  the 

quality  of  the  portions,  3392. 
daughters  renouncing  their  inheritance  for  a  marriage  portion,  excepted,  3393. 
of  mothers  out  of  the  successions  of  their  children,  3394. 
defined,  3395. 

due  to  descendants  and  ascendants,  3396. 
to  all  children  capable  of  inheriting,  3397. 
of  children  of  first  degree  regulated  by  their  number,  3398. 
of  children  of  remoter  degrees,  by  the  stocks  of  whom  they  are  descended,  3399. 
due  only  to  the  nearest  ascendants,  3400. 

where  there  are  many  ascendants  of  the  same  degeec,  on  both  sides,  3401. 
brothers  have  no  right  to,  3402. 
the  quota  of,  how  regulated,  3403. 
of  children  regulated  according  to  their  number,  3404. 
if  there  be  four,  or  less,  they  have  a  third  of  the  estate,  3405. 
if  five,  or  more,  a  moiety  thereof,  3406. 

those  coming  by  representation  have  only  one  share  among  them,  3407. 
of  ascendants  is  a  third  of  the  estate,  3408,  3409. 
where  testator  leaves  one  ascendant  and  brothers  of  whole  blood,  two  opinldu 

exist,  3410. 
by  one,  is  a  third  of  the  share  that  ascendant  would  have  had,  if  there  had  been 

no  testament,  3411. 
by  the  other,  is,  in  all  cases,  a  third  of  inheritance,  3412. 
consequences  of  the  law  of  Justinian  concerning,  3413,  3414. 
for  ascendants  the  same  as  for  children,  when  they  have  a  third,  by  that  law,  3415. 
estimated  according  to  value  of  the  whole  estate,  3416. 
demand  of,  in  effect  a  demand  for  partition,  3417. 
to  be  taken  also  out  of  goods  alienated  in  lifetime,  3418. 
.     and  from  donations  of  children  renouncing  the  inheritance,  3419. 

all  goods  liable  to  be  brought  into  hotch-pot,  in  case  of  partitioii,  oontribate 

to,  3420. 
revenues  of,  due  from  the  moment  the  succession  b  open,  3421 . 
not  subject  to  change,  delay,  or  condition,  3422. 
of  children  of  different  marriages  not  distinguished,  3423. 
LENDER  of  things  to  be  restored  in  specie  cannot  take  back  the  thing  til]  after  the 

use,  588. 
how  in  the  case  of  a  precarious  loan,  589. 
of  defects  of  the  thing  loaned,  590. 
of  expenses  laid  out  on  the  thing  borrowed,  591. 
of  thing  to  be  restored  in  kind,  must  be  the  owner  of  the  thing,  659. 
or  he  conveys  no  property  to  the  borrower,  660. 
must  engage  that  the  thing  be  fit  for  its  use,  661 . 
must  not  exact  more  than  what  he  has  lent,  662. 
payment  of  part  of  a  debt  which  is  not  controverted,  663. 

(See  LoAK.) 
LESSEE,  the  engagements  of,  466. 

how  the  thing  hired  should  be  used,  467. 
misusing  the  thing  hired,  468. 
what  care  he  should  take  of  it,  469. 
accountable  for  the  acts  of  his  servants,  470. 


of  damage  done  bf  an  inicniy  or,  *'\. 

who  qoitB  posBession  fiir  fuar  of  Bimi.-  danger,  47a. 

who  Itareti  the  prembcs  IcbmmI,  4*3. 

repaira,  474. 

wbo  abMOQdt.  4  75. 

bonnd  lo  restore  IhelMagaiul  pa^  the  rent,  47S. 

the  movablea  of,  and  fruits,  mortgaged  for  the  rent, 

of  bonac  maj  be  turned  out.  if  o^tner  shonld 

and  likewiae,  if  he  iruh  to  rcjiair  tlic  houH,  4 

and  for  non-paj^iDent  of  the  rent,  480. 

and  if  he  make  a  bad  use  of  the  house,  4M. 

liable  for  intcrcat  on  roiit  from  the  time  ni 

(SeeLsuE,  LBTTine  ikd  Hikiifo.) 
IX3S0B,  is  bonnd  to  procure  free  eDJojment  of  the  Mng  Icucd  to 
liable  fbr  damagea  in  case  kiaee  is  evicted,  4M. 
bat  not  when  dis»eiied  bj  a  superior  foron,  46S. 
liable  tor  damages  if  house  become  Inormvcnicnt,  4BS, 
bonnd  to  reimburte  lessee  chargeE  he  has  been  at  to  pnvirrvv  I 
BXprGBSing  bimaelf  abscnrely  shall  have  hia  wordn  ia(erprel«d 
(SoG  LHA8B,  LBSSEE,  LeTTISO   ARD   UlRlKO.) 

IJ:TTIN0  AND   HlKniO,4M-454. 

deflned,  456. 

who  is  lessor  and  whu  lensce,  467. 

MMOmpUahed  by  bare  conscot,  45S. 

what  things  loaf  be  let,  459. 

if  a  thing  that  ia  not  one's  own,  4G1. 

^e  rent  may  be  in  money  or  a  part  of  UiC  friu'tB,  461. 

the  lovnesB  of  rent  doe?  not  vacate  kiuea,  4G3. 

noderletting.  464. 

Icaapa  ptLss  lo  heirs  or  e.tectitors,  4tiS. 

engagements  of  the  lessee,  466-482. 

engagements  of  the  lesaor,  483-493. 

of  the  defects  of  the  thing  hired,  490. 
LOAN  of  things  to  be  restored  in  specie,  5SG. 

of  precarious  loans,  5 ST. 

the  diatinilion  of  little  consequence  in  the  civil  law,  558. 

of  Ihinga  lo  be  restored  in  specie,  detined,  559. 

precsjjous  loan  defined,  560. 

docs  not  oblige  bat  bj  delivery  of  the  thing,  561. 

the  lender  remains  proprietor  of  the  thing,  562. 

both  movables  and  iiomovablos  may  be  lent,  563. 

of  things  consumed  in  the  using.  5E4. 

of  things  belonging  to  another,  5BS. 

the  lender  regulates  the  manner  and  time  of  the  use,  566. 

limited  to  the  natural  aod  ordinary  use  of  the  thing.  567. 

the  lime  of,  limited  to  the  continuance  of  the  use  for  which  the 

of  restitution  of  the  thing,  569. 

may  be  for  the  convenience  of  either  party,  or  both,  670. 

precarious  loan  ended  by  the  lender's  death,  571. 

who  may  borrow  or  lend.  57J. 

the  engagements  of,  pass  to  heirs  and 

of  things  eonsmned  in  the  using,  593. 
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LOAN. 

two  characters  of  things  that  are  lent,  594. 

of  the  word  Jjoam^  598. 

how  distinguished  from  sale,  600. 

from  exchange,  601. 

fVom  the  loan  of  things  to  be  restored  in  specie,  60S. 

from  the  contract  of  letting  and  hiring,  60S. 
what  it  has  in  common  with  these  contracts,  604. 
of  things  to  be  restored  in  kind,  defined,  647,  648. 
creditor  and  debtor  defined,  649. 
what  maj  be  lent  in  this  way,  650. 
delivery  necessary  to  form  the  engagement,  651. 
other  obligations  conTerted  into  loan,  652. 
the  obligation  of,  cannot  exceed  the  thing  lent,  658. 
of  the  change  of  the  Talne  of  money,  654. 
of  the  change  of  Talne  of  prorisions,  655. 
a  loan  in  appearance,  whidi  is  a  sale,  656. 
of  a  thing  to  be  sold  in  order  to  lend  the  price  of  it,  657. 
money  deposited  in  order  to  be  lent,  658. 
of  money  to  tons  nnder  the  paternal  jurisdiction  forbidden,  672. 
such  loan  may  be  made  to  a  son  emancipated,  677. 

if  the  obligation  has  been  acquitted  by  the  son,  or  approred  by  the  fitther,  it  is 
ralid,  678. 

(See  BoHHOWBR  and  Leitdbb.) 
LOBDS  OF  MANORS,  heirs  to  those  dying  within  thdr  manon,  without  hdrs, 
2672,  note. 

MAN,  his  nature,  and  religion,  p.  6. 
MANDATES,  signification  of,  1121. 

in  the  Roman  law,  1122. 
MARRIAGE,  the  divine  institution  of,  p.  12. 

two  engagements  in,  823. 

1.  the  engagement  of  the  persons,  824. 

2.  the  covenants  concerning  the  goods,  825. 
tacit  condition  in  contracts  of,  830. 

all  lawful  pacts  may  be  made  in  a  contract  of,  846. 

of  the  dispositions  of  those  marrying  a  second  time,  3424. 

distinctions  made  by  the  laws  of  church  and  stale  in  respect  to  second  mar- 
riages, 3424. 

reasons  for  such  distinctions,  3425. 

taken  from  the  Roman  law,  3426. 

punishment  of  second  marriages,  3428. 

abolished  by  our  law,  3429. 

two  sorts  of  rules  as  to  second  marriages,  3430. 

three  sorts  of  goods  belong  to  persons  marrying  a  second  time,  3431 . 

two  sorts  of  goods  which  husband  and  wife  may  have  from  one  another,  3432. 

goods  which  husband  and  wife  acquire  from  each  other  by  marriage,  3433. 

goods  coming  from  common  children,  3434. 

goods  coming  by  other  titles,  three  several  sorts  of,  3435. 

goods  sulyecl  to  different  rules,  3436. 

in  case  of  second  marriage,  children  shall  have  the  goods  which  come  from  their 
other  parent  to  the  one  marrj'in^  again,  3437. 

the  parent  having  only  the  use  of  such  goods  during  life,  3438. 
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MORTGAGE. 

of  baildings  erected  on  lands  mortgaged,  1665. 

when  a  house  mortgaged  is  bnmed  and  rebuilt  bj  the  debtor,  1666. 

changes  of  the  land  do  not  extinguish,  1667. 

of  lands  purchased  from  the  fruits  of  land  mortgaged,  1668. 

when  snch  lands  are  exchanged,  1668,  note  r. 

of  one  estate  to  two  creditors  at  the  same  time,  1669. 

in  such  case  the  one  in  possession  is  preferred,  1670. 

of  the  undirided  portion  of  one  of  sereral  coheirs,  1671. 

of  creditor  on  lands  of  a  deceased  debtor,  extends  to  eveiy  portion  of  such  lands 

for  the  whole  debt,  1672. 
all  the  coheirs  of  a  creditor  deceased  hare  their  security  on  what  was  mortgaged 

to  snch  creditor,  1673. 
if  undivided,  1674. 

what  cannot  be  sold  cannot  be  mortgaged,  1675. 
one  maj  mortgage  land  not  his  own,  1676. 
cozenage  or  stellionato,  1677. 
tutor  or  guardian  maj  mortgage,  1678. 
of  things  incorporeal,  1679. 
rents  and  obligations,  how  subject  to,  1679,  note, 
things  that  cannot  be  mortgaged,  1680-  1683. 
antichresis,  1684. 
the  creditor  who  has  a  right  to  the  issues  and  profits  of  lands  mortgaged  maj  farm 

them  out,  1685. 
one  may  mortgage  his  estate  for  the  debt  of  another,  1688. 
approbation  of  the  persons  whose  property  has  been  mortgaged  by  another,  1689. 
conventional  and  legal,  1690,  1697. 
conventional,  how  established,  1691. 
is  either  general  or  special,  1699. 
special,  is  of  two  sorts,  1693. 
either  simple  or  privileged,  1694. 
acquired  in  three  ways,  1695. 
express  or  tacit,  1696. 

the  first  effect  of,  is  the  right  to  sell  the  pledge,  1699. 
second,  the  right  to  follow  the  thing  mortgaged,  1700. 
third,  the  preference  of  the  first  creditor,  1701. 
fourth,  security  for  all  the  consequences  of  the  debt,  1702. 
these  effects  follow,  whether  the  mortgage  be  general  or  special,  1703. 
dL»cafision  in  favor  of  a  third  possessed,  1704. 
general  and  special,  as  respects  discussion,  1704,  note. 

how  a  subsequent  creditor  may  secure  his  mortgage  against  prior  creditors,  1705. 
sale  of  the  thing  mortgaged,  1707. 

stipulation  that  the  pledge  shall  belong  to  the  creditor,  in  default  of  payment,  1709. 
where  several  things  are  mortgaged  for  the  same  debt,  1710. 
whether  debtor  may  release  the  thing  mortgaged,  by  giving  another  thing  in  its 

place,  or  by  offering  bail,  1711. 
where  seveml  thinpi  are  engaged  for  the  same  debt,  whether  debtor  can  release 

one,  1712. 
moneys  from  the  fniits  of  the  thing  mortgaged  to  be  applied  first  to  payment  of 

interest,  then  of  the  debt,  1713. 
effect  of.  before  the  term  of  payment,  1714. 
for  a  conditional  debt,  1715. 
of  a  second  creditor,  its  effect  on  a  thing  engaged  to  another,  17  If. 
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OATH. 

these  cases  depend  on  the  discretion  of  the  judge,  S108. 

dedsiye,  where  a  matter  is  referred  to  the  oath  of  the  party,  S109. 

and  extinguishes  the  action,  2110. 

where  writings  proving  the  contrary,  are  snbseqnentlj  foond.  Sill. 

this  oath  used  onlj  in  civil  matters,  2112. 

the  effect  of,  with  respect  to  persons  interested  with  the  parties,  2113. 

neither  benefits  nor  hurts  third  persons,  2114. 

only  parties  interested,  or  those  representing  them,  can  refer  a  matter  in  diapate  to 
die  oath  of  the  party,  2115. 
OWNERS  IN  COMMON,  1479. 

may  be  so  in  two  ways,  1480. 

donees  or  legatees  of  the  same  thing,  1483. 

coheirs,  coexecutors,  1484. 

heir  or  executor  of  a  partner,  1485.  ' 

purchasers  of  shares  undivided,  1486. 

engagements  of,  1488. 

1.  care  of  the  thing,  1489. 

2.  communication  of  profits,  1490. 

3.  reimbursement  of  expenses  and  Interest,  1491. 
of  damage  to  the  thing,  1492. 

no  proprietor  can  make  any  change  in  the  thing  without  consent  of  the  others,  1493. . 
penalty  for  so  doing,  1494. 
if  they  suffer  such  change,  1495. 
he  shall  restore  things  as  they  were,  1496. 
he  who  has  consented  to  the  change  cannot  retract,  1497. 
engagement  to  divide,  1498. 
if  the  thing  cannot  be  divided,  1499. 
charge  on  one  of  lands  that  are  divided,  1500. 
wrong  done  in  the  partition,  1501. 
warranty,  1502. 

of  the  deeds  and  writings  belonging  to,  1503. 
of  things  not  lawful  to  be  divided,  1504. 
things  acquired  by  evil  means,  1505. 
OWNERS  OF  ADJOINING  LANDS,  1506. 
difference  between  houses  and  lands,  1507. 
distance  from  the  confines  for  building,  &c.,  1508. 
of  partition  walls,  1509. 
of  regulating  the  confines,  1512. 
who  may  sue  for  regulation,  1513. 
when  to  be  discussed,  1514. 

must  not  plant  or  build  within  a  certain  distance  of  the  confines,  1515. 
of  encroachment,  1516. 
if  there  are  no  landmarks,  1517. 
of  him  who  removes  landmarks,  1518. 
power  of  those  appointed  to  settle  confines,  1519. 
lands  separated  by  a  highway,  1520. 
lands  vrith  a  brook  running  through,  1521. 

PARAPHERNAL  GOODS,  what  are,  884,  885. 
difference  lietwccn  dowry  and,  886. 
different  usages  and  customs  concerning,  887,  888. 
defined,  889. 
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PABTNERSHIP. 

partners  may  make  all  lawful  pacts,  761. 

pacts  concerning  the  duration  of,  763. 

penal  clauses,  763. 

pacts  regolating  the  shares,  764. 

of  gifts  under  color  of  partnership,  765. 

either  general  or  particular,  766. 

to  what  profits  it  extends,  767. 

of  profits  does  not  extend  to  inheritances,  768. 

of  all  manner  of  estate  and  goods  excludes  nothing,  769. 

even  a  personal  reparation  of  damage  to  one  partner,  770. 

of  the  personal  condenmation  of  one  partner,  771. 

unlawful  profits  do  not  enter  into,  772. 

limited  to  the  things  put  into  the  community,  778. 

when  the  contract  is  obscure,  how  interpreted,  774. 

the  debts  of  the  community  and  of  the  partners,  775. 

what  a  partner  may  or  may  not  take  out  of  the  common  itock,  776. 

of  the  extraordinary  expenses  of  a  partner,  777. 

unlawful  expenses  of  a  partner,  778. 

requires  unity  and  fidelity  among  the  partners,  779. 

of  the  care  and  vigilance  of  partners,  780. 

partners  responsible  for  deceit  and  gross  faults,  781. 

accidents,  782. 

if  a  partner  appropriate  to  himself,  or  convert  to  his  own  use,  partnership  prop- 
erty, 783. 

nse  of  the  common  thing  without  fraud,  784. 

loss  or  damage  caused  by  a  partner,  785. 

the  service  which  ho  may  do,  not  compensated  by  such  loss,  786. 

a  partner  answerable  for  the  act  of  the  person  whom  he  has  taken  into  partner- 
ship for  his  share,  787. 

loss  and  gain  occasioned  by  the  under-partner,  788. 

the  expenses  of  partners,  789. 

the  particular  loss  of  a  partner  occasioned  by  the  affairs  of  the  community,  790. 

particular  gains  or  losses  on  account  of  the  partnership,  791 . 

losses  of  the  joint  stock  common  to  the  partners,  792. 

insolvency  of  a  partner,  793. 

one  partner  cannot  bind  the  others  unless  empowered  by  them,  794. 

a  partner  cannot  take  out  his  capital  from  the  common  stock,  795. 

of  him  who  proposes  a  partner  and  answers  for  him,  796. 

benefit  of  partners  as  to  what  they  owe  one  another,  797. 

if  the  partner  be  unworthy  of  this  benefit,  798. 

this  benefit  cannot  be  claimed  by  sureties,  heirs,  or  executors,  799. 

one  partner  can  do  nothing  in  the  affairs  of  the  community  against  the  will  of  the 
others,  800. 

dissolved  by  the  consent  of  partners,  801 . 

may  be  broken  by  each  partner  when  he  pleases,  802. 

a  partner  is  not  freed  from  his  obligations  by  a  fraudulent  renunciation  of,  803. 

unscosonAhlc  renunciation  of,  804. 

unseasonablcnc'ss  to  U*  jiid^^  by  the  interest  of  the  whole  community,  805. 

profit  after  the  renunciation,  806. 

a  fraudulent  and  unseasonable  renunciation  never  permitted,  807. 

the  renunciation  of  no  use  till  known  to  the  other  partners,  and  meanwhile  is 
prejudicial  to  the  party  renouncing,  808. 

63* 
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PAYMENT. 

must  be  of  that  which  is  due,  2265. 

of  work  to  be  made  by  a  certain  man,  2266. 

cession  of  goods  makes  payment  in  another  thing  than  what  was  doe,  2267. 

of  some  other  thing  in  lien  of  money,  2268. 

where  the  creditor  is  evicted  from  part  of  the  land  taken  in  payment,  2269. 

most  be  in  money  not  suspected,  2270. 

persons  jointly  bound  for  the  same  debt,  and  ioreties,  may  pay,  2271. 

any  person  may  pay  for  another,  2272. 

to  a  common  creditor  by  one  with  the  money  of  another,  2273. 

an  attorney  may  make  or  receive  payment,  2274. 

to  one  who  has  no  power  to  give  an  acquittance,  2275. 

tutors  and  curators  may  make  and  receive  payment,  2276. 

to  one  of  many  creditors,  each  of  whom  has  a  right  to  the  whole,  2277. 

one  of  several  coheirs  can  receive  only  his  own  portion,  2278. 

made  to  one  accused  of  crime,  2279. 

the  debtor  of  several  debts  may  pay  either,  2280. 

is  applied  to  particular  debts  at  the  choice  of  the  debtor,  2281. 

applied  to  that  debt  which  it  is  most  advantageous  to  the  debtor  to  acquit,  2282. 

the  overplus  after  discharge  of  one  debt  to  be  applied  to  the  others,  2283. 

first  to  be  applied  to  the  discharge  of  interest,  2284. 

even  though  the  acquittance  name  both  principal  and  interest,  2285. 

how  the  proceeds  of  things  mortgaged  for  several  debts  are  to  be  applied,  2286. 
PECULIUM,  2459,  note. 
PEREMPTION  of  instance,  2195. 
PERSONS,  how  the  civil  law  distinguishes  persons,  69. 

what  is  the  state  of  persons,  70. 

two  sorts  of  qualities  make  the  state  of  persons,  71. 

difference  between  the  Roman  and  civil  law  in  respect  to,  72. 

distinctions  of  persons  made  by  nature,  73. 

distinction  of,  by  the  sex,  74. 

difference  between  Roman  and  civil  law,  in  regard  to  the  state  of  women,  74,  note  a. 

distinctions  by  birth  and  of  the  paternal  authority,  75. 

lawful  issue  and  bastards,  76. 

stillborn  children,  77. 

abortive  children,  78. 

children  unborn,  79. 

posthumous  children,  80. 

children  bom  after  the  mother's  death,  81. 

hermaphrodites,  82. 

eunuchs,  83. 

madmen,  84. 

deaf  and  dumb,  85. 

madness  does  not  change  the  state  of,  86. 

monsters,  87. 

when  reckoned  among  children,  88. 

distinction  of  persons  by  age,  89. 

distinctions  of,  by  the  civil  law,  90. 

the  three  chief  distinctions  of,  by  the  Roman  law,  91. 

another  distinction  in  France ;  nobility,  92. 

burjircsses,  93. 

vassab,  94. 

distinction  of,  in  Great  Britain ;  nobility  and  oommonen,  95w 
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POSSESSION. 

often  gires  the  property,  8148. 

in  these  cases,  is  a  title  for  the  property,  2149. 

gives  title  to  what  no  other  has  a  right  to,  2150. 

as  when  one  finds  precioas  stones,  ^c.^  2151. 

acqoired  by  hunting  and  fishing,  2152 

by  capture  from  an  enemy,  2153. 

of  a  thing  abandoned,  2154. 

of  a  thing  lost,  where  the  owner  cannot  be  found,  2155. 

of  a  treasure  found,  2156. 

of  what  nature  adds  to  lands,  belongs  to  the  master  of  the  ground,  2157. 

of  buildings  acquired  to  the  master  of  the  ground,  2158. 

and  so  of  what  is  planted  in  the  ground,  2159. 

of  what  is  added  to  movables,  2160. 

in  what  it  consists,  2161. 

by  the  bare  lajring  of  hands  on  the  thing,  2162. 

which  is  taken  only  by  delivery,  2163. 

what  delivery  gives  possession,  2164. 

delivery  and  taking  possession  of  movables,  2165. 

of  immovables,  2166. 

of  rights,  2167. 

can  be  only  of  a  thing  certain  and  determined,  2168. 

bow  preserved,  2169. 

may  be  retained  by  other  persons,  2170. 

one  may  take  possession  by  himself  or  by  an  agent,  2171. 

the  possessor  succeeds  to  the  right  of  his  author,  2172. 

lost  by  the  intention  of  alienating  or  relinquishing,  2173. 

things  lost  or  thrown  into  the  sea  are  not  relinquished,  2174. 

is  lost,  by  adverse  possession  for  a  year,  2175. 

1st  effect  of,  is  the  enjoyment,  2176. 

2d,  in  certain  cases,  to  give  the  property,  2177. 

Sd,  by  long  possession,  to  acquire  the  property.  2178. 

4th,  to  make  the  possessor  be  considered  as  master,  2179. 

effect  of  a  fair  and  honest  possession,  2180. 

of  a  knavish  possession,  2181. 

by  force,  2182. 

not  interrupted  by  force,  2234. 
PRESCRIPTION,  nature  and  use  of,  2183. 

abolished  by  the  divine  law,  2184. 

of  all  sorts  of  rights,  2186. 

reduced  in  France  to  thirtv  years.  2190. 

and  usucapion  ditference  mmlo  by  the  Roman  law,  2193. 

other  prescriptions  by  the  ordinances  uf  France,  2194. 

defined,  2196. 

effect  of,  2197. 

when  arquirefl,  2198. 

the  possessor  joins  to  his  possession  that  of  his  author,  2199. 

and  may  sometimes  join  the  possession  of  anotlier  |>erson,  2200. 

acquired  only  by  a  continued  possession,  2201. 

not  hindered  by  intervaU  without  apparent  possession,  2202. 

not  interrupted  by  an  interval  without  a  possessor,  2203. 

what  may  be  prescribed,  2204. 

rigfata  and  actions  prescribed,  2205. 
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PROCURATION. 

may  confer  an  indefinite  or  limited  power,  1132. 

for  the  affair  of  a  third  person,  1 135. 

to  manage  the  affairs  of  a  third  person,  iti  effect,  1136. 

(See  Pboxt.) 
PRODUCTION  of  papers,  2095. 
PROOFS.    What  U  a  proof,  1995. 

different  sorts  of,  1996. 

defined,  2003. 

are  of  two  sorts,  2004. 

facts  which  do  not  require  proof,  2005. 

he  who  advances  a  fact  most  proTe  it,  2006. 

defendant  most  prove  facts  on  which  his  defence  rests,  2007. 

either  party  may  prove  the  contrary  of  facts  alleged  by  the  adversary,  2008. 

both  are  free  to  aUege  facts  and  prove  them,  2009. 

provided  sach  facts  are  relevant,  2010. 

a  thing  adjudged  is  held  to  be  true,  201 1 . 

the  effect  of,  depends  on  the  prudence  of  the  judge,  2012. 

the  judge  should  examine,  1.  if  they  are  according  to  form,  2013. 

2.  if  they  arc  conclusive,  2014. 

by  writing,  2015. 

Public  Registers,  2018.   ' 

what  are  written  proofs,  2019. 

their  use,  2020. 

written  proofs  are  the  strongest,  2021. 

by  wimesses  not  received  against  writing,  2022. 

unless  it  be  pretended  that  the  writing  is  forged,  2023. 

written  acts  have  not  the  force  of,  unless  in  due  form,  2024. 

the  witnesses  to  a  written  act  are  not  admitted  to  prove  the  contrary,  2025. 

written  acts  have  effect  only  against  the  parties  thereto  and  their  representa- 
tives, 2026. 

DO  man  can  make  a  title  to  himself  by  his  own  evidence,  2027. 

the  original  of  written  acts  must  be  produced,  2028. 

when  copies  may  be  used,  2029. 

where  mention  is  made  of  one  deed  in  another,  2030. 

deeds  that  contradict  each  other,  2031. 

of  counter  letters,  2a32. 

counter  letters  cannot  prejudice  third  persons,  2033. 

by  witneiiiies,  2034. 

difference  between  proof  by  chance  witnesses  and  by  witnesses  in  deeds,  2035. 

examination  of  witnesses  ad/uluram  ret  memcriam  abolished  in  France,  2036. 

its  inconvenicncics,  2037. 

general  inquest  about  customs  abolishc<l  in  France,  2038. 
PROXIES,  mandates,  and  commissions,  their  origin  and  use,  1114. 

various  kinds  of,  1115-1118. 

what  common  to  all  kinds  of,  1119. 

the  rules  of,  common  to  commiKHions,  1120. 

defined,  1126. 

how  the  covenant  is  formed,  1127. 

if  the  proxy  is  present,  1 128. 

of  the  manner  of  giving  the  power,  1129. 

may  be  general  or  special,  1131. 
PROXIMITY',  2825.    (See  Consamguinitt) 
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KECEIVERS  OF  WHAT  IS  NOT  DUE. 

the  owner  boand  to  refund  what  has  been  laid  oat  in  presenring  the  thing,  1545. 
BEDHIBITIQN,  defined,  397. 

seller  sboold  declare  defects  of  tiling  sold,  898. 

what  defects  are  intended,  399. 

of  immovables,  400. 

bujer  has  his  action  though  seller  be  ignorant  of  defects,  401. 

of  damages  where  the  seller  is  ignorant,  402. 

of  damages  where  seller  knew  of  such  defects,  403. 

restores  both  parties  to  the  same  condition,  404. 

of  changes  happening  to  the  thing  before,  405. 

where  defects  are  evident,  or  declared  bj  seller,  406. 

where  thej  may  easilj  be  known  or  presumed,  407. 

where  seller  declares  the  thing  to  have  some  quality  which  renders  it  better,  408. 

where  an  estate  is  sold,  "  such  as  it  is,**  409. 

ambiguity  or  other  defect  in  the  words  of  the  seller  interpreted  against  him,  410. 

of  deceit  as  to  the  thing  sold,  411. 

a  defect  of  one  thing  out  of  a  set,  412.  * 

does  not  take  place  in  public  sales,  413. 

of  the  time  for  bringing  an  action  of,  414. 
BELIGION,  the  most  natural  foundation  of  the  order  of  society,  p.  40. 

and  policy  founded  on  the  order  and  appointment  of  Qod,  p.  41. 

the  spirit  of,  p.  41. 

distinction  between  the  ministry  of  the  spiritual  and  temporal  powers,  p.  42. 

their  union  for  maintaining  order,  p.  43. 

why  the  ministry  of  these  two  powers  is  placed  in  different  hands,  p.  43. 

both  established  by  Qod,  p.  45. 

the  one  subject  to  the  other  in  their  respective  ftmctions,  p.  45. 

and  policy  have  laws  in  common,  p.  74. 

of  the  laws  common  to  both,  p.  75. 

difference  between  the  arbitrary  laws  of  religion  and  those  of  human  poliey,  p.  75. 
BENTS  AND  OBLIGATIONS,  how  subject  to  mortgage,  1679,  note. 

(See  Lbasb,  Lsssos,  Lesskx) 
BESCISSION  OF  CONTRACTS,  2349. 

and  restitution  signify  the  same  thing,  2350. 

rescissions  prescribe  in  ten  years,  2194,  2355. 

defined,  2356. 

a  deed  may  be  annulled  without  proof  of  fWwd,  2357. 

depends  on  the  prudence  of  the  judge,  2359. 

should  not  be  granted  easily,  2360. 

effect  of,  as  to  third  persons,  2361. 

heirs  may  be  relieved  in  right  of  the  deceased,  2362. 

can  only  be  demanded  by  a  special  proxy,  2363. 

is  hindered  by  ratification,  2364. 

reciprocal  effects  of,  2365. 

limitation  of,  2366. 

of  part  which  has  effect  for  the  whole,  2367. 

when  to  be  demanded,  2368. 

when  time  of  prescription  begins  to  run,  2369. 

how  computed  as  to  heirs  and  executors,  2370. 

of  alienation  of  landn  of  a  minor,  2398. 

of  improvements  made  on  such  lands,  2399. 

of  contracts  in  favor  of  majors,  2401. 
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RESCISSION  OF  CONTRACTS. 

(rand  bc^TOen  bein,  3404. 
of  a  panition,  W05. 
of  cuntrocls  oT  sal«,  2406. 
HESTITUTION.  8349. 
defined.  2356. 
i^net  sentences  or  decren,  S3&S. 
of  ininom,  tbo  cbbm:  of,  9371. 

is  independent  of  the  lioneslr  or  knivery  lit  the  pdrtj,  MTa- 
a  minor  is  not  rcltsTcd  in  all  vasua  yrUboMt  diitinrtiun.  KIT4 
nor  againat  what  bas  twcn  done  fof  gtxid  cauan,  S376. 
nor  wheu  lie  theata  or  do™  datnagr,  2379. 
DOr  yiiieo  guilty  of  ctims,  XSTT. 
Dor  if  he  has  repmscntcd  himself  to  be  of  age,  237S. 
minon  reliered  in  lil  odier  caaeB.  !379. 

of  minom  extended  Co  all  acts  or  deeds  wilhoot  distim.'tton,  SDSO. 
minor  relieved  who  hae  renqiiticed  or  accepted  an  inberilanr*  or  Ippmy.  8381 
and  if  he  has  acrcptcd  an  inboritance  w)iieb  beconiM  nnprvfitalite,  t3l*>. 
if  the  auccesAJon  so  rcnonni^ed  ho*  been  cleared  bj  another  heir,  S383. 
taken  place  for  profits  which  minor  shonld  bare  bad,  2384. 
minor  rcHered  from  engBgcmenia  wbicb  would  run  bint  into  lAimita,  23W. 
and  a^nsl  a  compromise,  S38G, 
and  against  an  omission,  2387. 
and  in  case  oi'  money  borrowed  and  Bijuandeied,  2388. 

bciwceo  Wo  minors,  2.^83. 

not  hindered  by  the  anthoritj  of  the  tutor,  2390. 

the  surety  of  a  minor,  2392. 

hindc^d  by  the  minor's  ruiifirntion  on  wming  of  ngc,  SKJM. 

of  a  pnrcbutiu  made  by  a  minor,  2400. 

OKsinst  sentcncca  by  Roman  law,  2407,  note. 
KESTITUTION  OF  FRUITS  is  a  reparation  of  damages.  1978. 

how  fur  it  extends,  1979. 

signilicalion  of  the  word  Fhiita,  I9S0. 

the  nnjust  posscsiior  bound  to  restore  the  fmits  he  has  enjoyed,  1981. 

the  ujiriglit  possessor  not  l>onnd  to  restore  such  fruits,  1982. 

the  uprii^lit  possessor  restores  the  fi^ils  aflcr  a  legal  demand,  1983. 

the  fmils  cut  down  go  to  the  upright  possessor,  1984. 

of  revcnnea  that  come  in  socccssively,  1985. 

ceascn  when  the  upright  possessor  is  obliged  to  restore  the  fruits,  1986,  I98T. 

subject  to  the  deduction  of  the  expenses  laid  ont  on  lliem,  1988. 

fruits  belong  to  tlie  owner  of  land,  and  not  to  him  irho  tills  it,  19S9. 

unjust  paisessor  bound  to  restore  fntlts  lost  through  his  nt^ligence,  1990. 

heir  or  executor  of  unjust  possessor  suecoeds  to  his  engagements,  1991. 

estimation  of  fruits  and  other  revenues,  year  by  year,  1993. 

how  estimated  in  France,  1992.  note. 

of  the  revenues  of  movables,  1993. 

no  interest  due  for  (hiits  till  after  a  demand.  1994. 
(See  DiuiaBs.) 
HEVF,RSION,  the  right  of,  2889. 

received  both  in  ancient  and  modem  Romnn  [aw  and  in  France,  2890. 

defined.  2893. 
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REVERSION. 

of  two  sorts,  1 .  by  law ;  2.  by  agreementi  2894. 

by  agreement  regulated  by  the  agreement,  2896. 

of  things  given  in  favor  of  marriage,  2896. 

extends  to  mothers  by  the  usage  of  France,  2897. 

and  sometimes  to  other  donations  than  dowries,  2898. 

this  right  does  not  hinder  the  profits  of  goods  subject  to  the  reversion,  2902. 

whether  the  creditors  of  donee  can  hinder,  2905. 

case  of  the  mortgage  or  alienation  of  the  goods,  2906. 

nature  and  character  of  the  right  oi^  2908. 

when  the  donee  commits  a  crime,  2909. 

dispositions  of  donee  by  testament)  2910. 

when  regulated  by  covenant,  2912. 

the  father  has  the  reversion  of  the  dowry  given  by  the  grandfather  on  the  father's 
side,  2914. 
REVOCATION.    (See  Lkoact.) 
RULES  of  the  canon  law,  p.  46. 

what  the  natural  rules  are,  p.  51. 

impossible  to  make  a  particular  rale  for  every  individual,  p.  53. 

how  applied,  p.  62. 

two  sorts  of  natural  rules,  p.  67. 

are  general,  or  common  to  several  matters,  or  peculiar  to  one  matter  only,  p.  88. 

advice  concerning  the  use  of  rules,  p.  91. 

(See  Laws.) 

SALE,  origin  and  use  of  the  contract  of  sale,  256,  257. 
definition  of,  258. 

perfected  by  bare  consent  of  parties,  259. 
how  such  consent  is  given,  260. 
who  may  sell  or  buy,  261. 
three  engagements  in  the  contract  of  sale,  262. 

1 .  engagements  that  are  expressed,  263. 

2.  engagements  from  the  nature  of  the  contract,  264. 

3.  engagements  established  by  laws  and  usages  of  the  country,  265. 
engagements  of  seller  arc,  1 .  delivery  of  the  thing  sold,  266. 

2.  to  take  care  of  it  till  delivery,  267. 

3.  warranty,  268. 

4.  respects  the  faults  of  the  thing  sold,  269. 
perfected  by  delivery,  275,  note  a. 

not  annulled  bv  failure  of  seller  to  deliver,  285. 

what  care  seller  should  take  of  tlie  thing  sold,  289. 

such  care  may  be  regulated  by  agreement,  290. 

if  buyer  is  in  delay,  seller  is  discharged  from  care,  291. 

the  engagement  of  seller  not  to  sell  too  dear,  294. 

of  buyer  not  to  buy  at  too  low  a  price,  295. 

buyer  engages  to  pay  the  price,  296. 

the  time  and  place  of  payment,  297. 

if  buyer  do  not  pay,  seller  may  detain  the  goods,  298. 

delay  of  buyer  caused  by  accident,  299. 

the  buyer  in  delay  shall  pay  interest,  300. 

three  cases  in  which  the  buyer  owes  interest,  301. 

if  seller  take  back  the  goods  for  want  of  payment,  the  buyer  most  indemnify,  302. 

diisolutioD  of,  for  non-payment,  303. 


wlM  ililDgii  ma;  be  lold,  SOS. 

tiling  InrurpuriiBl  utity  Iw  iiiilil,  .iOS. 

or  thiii^  iiutfiit  in  btiag,  910. 

of  an  imccrtiua  cxpvcuuiaii.  811. 

in  ^TOM  utd  iijl  bulk,  313. 

by  numbnr,  Kclgbt,  uiil  mcoiurc,  313- 

by  whal«ii]i>  and  roDul,  liuw  p«diKtiKl,  Ut, 

opun  trt&I.  -IIS- 

otccasorlcs  un  InduJfd  in,  aifi. 

Mtme  Ibinu*  w'lilnitu  fruiu  thx  oililiM  inclinled  iD,<JIT. 

Ibo  BGCCIiBmiM  of  tiKiculilw.  318, 

of  ma  uf  two  thin^  319. 

of  thing  belonging  lo  anollicr,  330. 

the  ptiee  ot.  FUi  Is  nothing  else  ihao  inODe/,  331- 

wh«n,  innteul  uf  the  pHcu  o^jiecd  un, 

inatit,  312. 

v  pricw  of  the  some  thing,  3S3. 
when  the  prioo  ii  ancenain  mul  mkoMni,  3U. 
th«  priw  of,  ii  orbitinrji  33S. 

ui;  piu^uii  tuny  Im  adilnd  to  tbB  coMiai*  of  ul«.  HM. 
depending  on  a  cowlliicin,  3:28. 
lUasolyed  by  a  conditiop,  3.t9> 
of  the  eiimmt  penny ;  it*  uffcci,  330. 
where  aathing  i»  oiiiil  of  it  in  Ihii  ooolncli  331 . 
ttioclniiseof  tinliiiv,  133. 
of  the  power  of  redemption,  333, 
of  chani^s  in  t)ie  thing  sold,  334. 
changes  ticfore  uccooiplishment  oSect  Ibe  wiler,  335. 
changes  aDer  sole  atCtct  the  buyer,  33S, 
lilicwisfi  changes  between  snle  and  delivery,  836,  not«  b. 
the  Beller  bean  losses  happening  after  be  is  in  delay,  33T. 
where  both  panics  arc  in  delay.  33S- 

of  losses  of  thinga  sold  by  number,  weight,  and  meuue,  339. 
of  profit  and  loss  in  case  of  a  thing  gold  on  trial,  S40. 
of  one  of  two  things,  where  one  perishes,  341. 

on  condition,  where  tiling  perishes  before  the  event  o(  the  condition,  34S. 
on  condition,  where  the  thing  is  diminisbeil,  bnl  not  destroyed.  343. 
the  party  who  should  perform  a  condition  cannot  tate  advantage  of  lus  own 

performance,  344, 
loss  tnast  be  borne  by  him  whose  fault  occasions  it,  349, 
the  fmils  belong  to  Iiim  wito  is  master  at  the  time  when  tbey  are  gatlMred,  34 
of  elements  providing  for  loetes,  347. 
how  to  determine  who  shall  bear  profit  or  loss,  348, 
of  sales  that  are  nnll,  349. 
of  the  causes  which  annni,  3S0, 

persons  in  public  office  cannot  sell  or  bay,  by  the  Roman  law,  3S1. 
provisions  of  t'rcncb  ordinances  conceraing,  3S),  note  b. 
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SATjK. 

taton  and  guardians  cannot  bay  of  their  wards,  852. 

factors  under  same  incapacity,  353. 

heir  burdened  with  a  sabstitution  cannot  sell,  354. 

minors,  madmen,  and  prodigals  cannot  sell,  355. 

things  pnblic  cannot  be  sold,  356. 

things  consecrated,  and  immorables  of  oorpormtioiis,  eannot  be  told,  357. 

an  estate  entailed  cannot  be  sold,  358. 

dower  lands  cannot  be  sold,  359. 

things  of  which  the  commerce  is  forbidden,  9W. 

depending  on  condition,  null  if  condition  do  not  come  to  pasa,  361. 

noU  through  error  of  the  contractor,  36S. 

of  error  of  the  quality  of  the  thing  sold,  363. 

transacted  through  fraud  or  riolence  is  null,  364. 

rescission  of,  where  price  is  less  than  half  the  Talne,  966. 

time  of  estimation  of  price,  366. 

how  true  value  to  be  estimated,  367. 

the  buyer  may  restore,  or  make  up  the  full  price,  368. 

this  rescission  independent  of  fraud,  369. 

restitution  of  the  fruits  of  the  thing,  370. 

eTiction,371. 

other  things  diminishing  the  right  of  purchaser,  37S. 

warranty,  373-397. 

dirers  kinds  of  troubles  which  dissolre,  381 . 

redhibition  and  abatement  of  price,  397-414. 

other  causes  of  the  dissolution  of,  415,  416. 

difference  between  nullity  and  dissolution  of,  417. 

possessor  cannot  lose  his  possession  but  by  the  authority  of  Justice,  418. 

of  damages,  419. 

dissolution  restores  all  to  the  fame  eonditson  tiiey  were  in,  410. 

when  annulled,  seller  is  reinstated  in  his  right,  421. 

the  power  of  redemption  by  covenant,  421. 

with  power  of  redemption  implies  a  condition,  423. 

where  the  power  is  granted  after  the  contract  is  past,  434. 

continuance  of  the  power  of  redemption,  425. 

of  the  fruits  after  an  offer  to  redeem,  426. 

conditional  agreement  to  dissolve,  427. 

its  effect,  428. 

may  be  vacated  though  there  be  no  such  clause,  429. 

dissolution  of,  by  consent,  before  performance,  430. 

dissolution  of,  by  conj»ent,  after  performance,  431. 

the  causes  of  forced  sales,  432. 

forced  sale  defined,  433. 

a  forced  sale  for  the  public  good,  434. 

sale  of  provisions,  435. 

a  forced  sale  for  a  particular  necessity,  436. 

if  the  person  who  might  be  compelled  consent  to  the  tale,  437. 

if  he  refuse  to  sell,  438. 

effect  of  these  kinds  of  sales,  439. 

of  fields  lying  near  the  highway,  440. 

by  decree  of  a  court  of  justice,  441. 

by  auction,  442. 

(See  Deli  VEST,  Bedhibitiom) 


the  wife  cMinol  iJiEiww  sueli  (p)oJ«,  9«3. 

■he  nik]'  i1i«er*tn  litubMtd'i  gooda  for  her  dowr;,  BUS- 

iui'1  alHii  for  her  pvKpbBnul  goods  di5puailvd  with  the  hu>l>ui<l,  904- 

cM  nlno  fut  h<>r  gtint,  905. 

to  ii-cnre  nrdilon,  1801  -  IS08. 

itvKiH-il,  1S0».  ^H 

inrli^lipjdtnt  uf  the  laortgige,  1610.  '    ^^H 

It'gauu  have  the  liehl  of,  IBIl.  «    ^^H 

for  a  lunAitioDal  ilfbt,  ISia.  '    ^^H 

cannot  take  place,  iT  heir  hu  already  alienntcd  thu  itnod*,  I81S.  i    ^^H 

not  pnivetitud  by  ihc  engBgEmenu  of  tho  cnwDtor,  1814-  ■   ^^H 

maj  take  place  through  several  saciviMiiiii*,  ISIS.  •   ^^^| 

taken  place  when  the  debtor  suMeols  to  hU  >nrc^,  181ft-  ^^^| 

and  when  untrtj  saixerda  to  ilablor,  IBIfl,  note. 

does  not  prcjndice  the  right  against  the  heJr,  ISIT. 

not  prevonted  bj  privileg«l,  ISIS, 

maj  be  demanded  hf  one  of  iho  hein  or  executon,  if  •  ctttdiCur,  1819. 

prevent«l  bj  conftwion  of  goods,  1821. 

and  by  nontion,  1832. 

difficulties  conceming,  regulated  by  the  discretion  of  ttin  joJgo,  IMS- 
SEQUESTBATION,  GBI  -6S8, 

hbn  distingniahed  ttora  a  deposit,  738. 

(fiee  Diu««lT,) 
SEQUESTRATOR  by  conient  of  parties,  .Ifillned,  TE6. 

may  be  oblit;cd  to  [lerform  the  trust  by  Hch  of  the  putjw  wlio  bM  iwnwd 
hini,72T. 

hia  possession  and  its  eflects,  729. 

most  account,  730. 

bow  discharged,  731. 
SERVICES,  their  origin  and  use,  1015. 

have  two  chsTscleristics,  1016, 

are  commanlj  settled  by  covenant,  1017. 

defined,  1018. 

in  what  tbcy  consist,  1019. 

are  for  lands  and  icncmcnta,  1020. 

are  of  divem  sorts,  1021. 

two  general  kinds  of,  natural  tod  those  established  for  conTenience,  1033. 

of  houses  and  lands,  1023. 

the  right  of  service  comprehends  accessories,  103i. 

the  right  aud  use  of,  regulated  by  the  title  ealablishing  them,  1025. 

interpreted  favorably  for  liberty,  10S6. 

may  be  established  by  authority  of  justice,  1027. 

the  right  of,  may  bo  acquired  by  prescription,  1028. 

tho  manner  and  use  of,  regalated  by  the  ancient  candilioD  of  the  places,  1029. 

lost  or  diminished  by  prescription,  1030. 

are  annexed  to  land^  and  tenements,  1031. 

ihe  light  of  service  gives  no  right  of  property  to  the  land  which  owes  the  ict- 
vicc,  1033. 
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SERVICES. 

one  Benrice  may  senre  for  two  lands  or  tenements,  1033. 

which  appear  to  be  useless,  1034. 

of  lands  and  tenements  having  seTeral  owners,  1035. 

how  proserred  against  prescription,  1036. 

the  possession  of  one  owner  preserves  the  service  for  all,  1037. 

the  privilege  of  one  partner  prevents  the  prescription  fix>m  mnning  against  the 
others,  1038. 

various  services  of  boildings,  1039-1043. 

the  right  of  resting  on  another's  bailding,  1044. 

one  cannot  trespass  on  his  neighbour's  groand,  1045. 

what  one  may  do  in  his  own  groand  to  die  inconvenience  of  his  neighbour,  1047. 

inconveniences  which  the  neighbour  ought  or  ought  not  to  suffer,  1048. 

various  services  of  lands,  1049  -  1054. 

the  proprietor  is  bound  to  suffer  the  service,  1055. 

and  all  works  necessary  for  the  use  thereof,  1056. 

the  obligations  of  him  whose  wall  ought  to  bear  the  building  of  another,  1057. 

if  necessary  to  repair  a  partition  wall,  1058. 

of  repairing  a  wall  that  serves  for  supporting  a  building,  1059. 

the  proprietor  of  land  owing  a  service  may  relinquish  it,  1060. 

if  the  estate  to  which  service  is  due  be  divided,  1061. 

when  two  services  are  due  from  one  tenement  to  another,  1062. 

he  who  has  a  right  of  service  can  innovate  nothing,  1063. 

overloading  of  a  wall  subject  to  service,  1064. 

repairs  for  the  use  of  the  service,  1065. 

of  damage  which  is  a  natural  consequence  of  the  service,  1066. 

he  to  whom  a  service  is  due  cannot  communicate  it  to  others,  or  extend  its 
bounds,  1067. 

the  right  of,  perishes  with  the  land  or  tenement,  1068. 

and  on  the  confusion  of  the  property  of  the  two  lands  or  tenements,  1069. 

if  proprietor  afterwards  sell  the  land  which  served,  1070. 

where  a  land  or  tenement  that  is  between  two  others  hinders  the  use  of  the  ser- 
vice, 1071. 

prescription  of,  1073. 

different  ways  of  prescribing,  1073. 

prescription  of,  whose  use  is  interrupted  by  intervals  of  time,  1074. 

continuation  of  prescription  from  one  possessor  to  another,  1075. 

continues  where  an  estate  is  sold  by  decree  of  court,  1076. 
SOCIETY,  a  plan  of,  founded  on  the  two  first  laws  by  two  sorts  of  engagements,  p.  8. 

destination  of  man  to  society  by  two  kinds  of  enpigcments,  p.  10. 

the  first  kind  of  engagements  which  unite  men  in  society,  p.  11. 

the  natural  engagements  of  marriage  and  birth,  p.  11. 

the  second  kind  of  engagements,  p.  16. 

of  two  sorts,  voluntary  or  involuntary,  p.  17. 

the  troubles  which  disturb  society,  pp.  33,  33. 

the  state  of,  after  the  fall  of  man,  and  how  God  makes  it  to  subsist,  p.  33. 

all  disorders  a  consequence  of  man's  disobedience,  p.  33. 

selMove  the  source  of  disorders  in,  p.  34. 

and  made  by  God  to  contribute  to  its  subsistence,  p.  35. 

four  foundations  of  the  order  of,  p.  36. 

(tOiVs  government  over,  p.  37. 

the  authority  which  God  gives  to  the  supreme  powers,  p.  38. 

religion  the  most  natural  foundation  of  the  order  of  society,  p.  40. 
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60LID1TT,  among  dobton  and  rreilitars,  its  nnture,  )S31-)B;S. 

among  doblon,  defined,  1839. 

does  not  exial  uolesn  exprcsitd.  1830, 

does  not  hinder  Ihe  diyision  of  the  doht,  18.11. 

in  nil  obligations,  panici  tnn;  bind  itwrnudrc*  each  (or  tlic  nbole,  IB3S. 

the  condition  of  Bncb  partJM  ma;  bu  itiflVrea^  ItUM. 

relief  of  luni  who  payi  br  itio  aihGTs.  I&M. 

does  not  cease  bj-  on  action  against  on»  vf  tliem.  1835, 

a  pcrBoDitl  QXceptioti  of  one  debtor  doc*  not  dtxiJuir^ the  nthan,  imS. 

a  demand  of  tbe  debt  from  one  hinden  imicriptica  witli  rtapoct  to  llu)  oilm 
deblora,  1837- 

■moDg  credilorSi  wheredn  ttconaiil^  1838. 

how  >cqui[«d,  18.39. 

if  ono  creditor  demand  tlie  di.'bt  withoat  tlie  odieri,  1840. 

if  be  innovate  oc  assign  the  doht  tu  others,  1S41. 

a  demand  b;  one  intnrrnpta  tho  prescription  against  llie  ollu;!  cmUluD,  l$tX- 

one  crcdiloT  cahnot  prcjutlleu  the  otbeix,  1S43. 
BTELLIONATE,  duiinguiihcd  flrom  fraod  in  general,  1357. 

defined,  1263. 

exception  lo  the  mle,  1S64. 

the  effwl  ot  1S65, 

in  mongaging,  1677. 
BTBWABDS,  1309, 
SUBSTITUTION,  two  BignificatioM  of,  STM, 

I.  TOlgor,  3764. 

!,  fidaciar;  or  gradnai,  3765, 

the  latter  may  be  imposed  on  le§;atoa,  3766, 

difference  between  them,  3767. 

papillary,  ill  three  effects,  3769. 

&e  Trebcllionic  portion,  3769. 

vulgar,  il.-fiupi!,  ,■)<■!,  ~  '~       " 

annulled  as  soon  as  executor  accepts,  3772, 

several  degrees  of,  3773, 

tbe  different  modes  of,  3774, 

applies  also  to  legatee,  3775, 

among  cocxeculors  mnlually  anbstituted,  the  ohai^  of  aabstitution  are  the  mne 
as  those  of  the  institation,  3776. 

reciprocal,  restrained  to  the  survivors,  when  the  case  hs^ipeos,  377T. 

a  third  person  substitnted  to  a  coexecalor,  snbstituted  to  both,  3778. 

an   inBtilulion   of   two    executors   maj  implj  reciprocal   sobstitution   of  pa- 
vivor,  3779. 

substitute  dying  before  tbe  cose  of  the  substitution  does  not  transmit  bia  right,  3TB0, 

tbe  right  of  accretion  gives  place  to  sabstitution  among  coexeeutors,  3T8). 

coexccntor  accepting  one  share  maj  not  renounce  those  which  (all  void,  3TS!. 

an  executor  substituted  to  himself^  37S3. 

explanation  of  this  rule,  3784, 

which  implies  two  alternative  conditioiu,  3785. 

hardship  of  the  Roman  law,  3786. 

pupillary,  defined,  3787, 

one  may  substitute  lo  a  posthumons  child,  3788, 

the  pupillary  eomprehends  tho  vulgar  substitution,  3789. 

origin  of  this  rule,  3790. 

comprebends  the  goods  of  the  child,  3792. 
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a  result  of  the  paternal  anthoritj  given  by  the  Roman  law,  3793. 

a  testament  making,  disposes  of  two  saccessions,  3794. 

a  child  emancipated,  not  subject  to,  3795. 

pupillary,  annulled  when  infant  attains  puberty,  3796. 

exemplary,  to  children  in  state  of  madness,  3797. 

none  called  to,  except  children  of  brothen  of  the  heir  who  is  mad,  3798. 

at  an  end,  if  such  madnesa  cease,  3799. 

all  ascendants  may  substitute  in  this  manner,  3300. 

difficulty  arising  from  this  rule,  3801 . 

compendious,  3802. 

comprehends  three  substitutions ;  when  they  take  eflfect,  3803. 

the  difference  of  effect  of  these  three,  3804. 

reciprocal,  which  may  be  also  among  legatees,  3805. 

one  substituted  to  an  infant  cannot  accept  one  succession  without  the  other,  3806. 

even  though  he  be  coheir  or  coexecutor  with  him,  3807. 

reciprocal,  between  two  infants,  comprehends  both  cases,  3808.  ^ 

between  an  infant  under  puberty  and  an  adult,  is  rulgar,  3809. 

where  one  is  substituted  to  an  infant  and  to  another  executor,  is  vnlgtr  as  to 
both,  3810. 

where  one  is  substituted  to  two  infants,  he  succeeds  only  to  him  who  dies  lasti  381 1 . 

and  to  both,  if  they  die  together,  3812. 

has  its  effect,  where  an  infant,  haying  entered  on  the  sncoessioii,  afterwards  re- 
nounces it,  3813. 

such  renunciation  has  the  same  effect  as  if  substitntkui  had  been  open  at  the  tee- 
Utor's  death,  3814. 

where  executor  dies  while  deliberating,  3815. 

direct  and  fiduciary,  3816. 

why  no  distinction  is  made  between  these  terms,  3817. 

direct,  three  modes  of,  3818. 

gradual,  the  degrees  of,  restrained  by  divers  ordinances  and  usages,  3819,  3820. 

dispositions  containing  substitutions  and  fidadary  bequests  must  be  enrolled,  3821. 

meaning  of  the  word  tubtiitute^  3822. 

or  fiduciary  bequest,  defined,  3823. 

who  may  substitute,  3824. 

divers  ways  of  substituting,  3825. 

limited  to  goods  that  testator  leaves,  3826. 

executor  charged  with,  may  retain  a  fourth  part  of  the  inheritance,  3827. 

fruits  of  goods  substituted  remain  to  executor,  unless  testator  have  otherwise 
directed,  3828. 

a  legacy  to  an  executor  comprehended  in,  unless  otherwise  directed,  3829. 

may  be  either  to  a  certain  time,  or  on  condition,  3830. 

executor  charged  with,  and  delaying  after  demand,  accountable  for  the  firnits,  and 
liable  for  costs  and  damages,  3831. 

but  not  if  subntitute  neglect  to  demand,  3832. 

what  care  an  executor  charged  with,  is  bound  to  take  of  the  inheritance,  3833. 

difference  between  such  executor  and  one  charged  with  a  legacy,  3833,  note  p. 

executor  restoring  inheritance  to  the  substitute  may  retain  expenses  he  has  in- 
curred, 3834. 

a  father  charged  with,  who  dissipates  the  effects,  shall  have  them  taken  out  of 
his  hands,  3835. 

punishment  of  an  executor  charged  with,  who  fraudulently  detains  •  part  of  the 
goods,  3836. 


SUBSTITUTION. 

chnr^es  paas  with  ^ 

chiidren  chiirgud  r/ilb  & 

Bnd  mAj  olao  rctajn  ihf  TrebcllinnJc  portion,  S 

orii^n  sod  Hguitf  of  thin  usage,  3BiO. 

wfaicb,  by  soma  aathoncifa,  extends  lo  legacies,  3S41. 

jainmres  and  ituuriage  pgrUaas  are  taken  out  of  the  rabitintuil  goods,  38<3, 

remarks  on  JoBtiiiiBn's  Uw  respectine  thLi  deduction.  384.1. 

wben  one  ii  substituted  lo  the  soryivor  of  two,  does  not  lake  effert,  ufant  bwh 

die  together,  3844. 
ceases,  where  issae  ie  bom  lo  b  son  churned  with,  3845. 
execntor  ehould  moke  ao  invcctorj'  anil  giva  aecarit;  to  preserve  Ti;;hu  i-(  mli- 

e»eii  though  a  father  or  molhsr,  exrepl  in  two  ra««,  3B4T. 

particular  fldnciary  boqueata  of  ccrtdn  things,  SS48. 

may  be  of  all  kinds  of  things,  3849. 

eilherf  xeeutors  or  legatees  maj  be  charged  widi,  38SO. 

different  mannerH  of  inbstttnting,  3851. 

any  eipreaniona  showing  teslalor's  intention  snffident,  3M8. 

diScrent  dlipositions  which  hare  Che  effect  of,  3853. 

nny  be  made  in  Ihvor  of  persaos  lo  be  bom.  98S4. 

substitatcs  eneceed  aneeeasivelj,  in  tbo  order  given  by  Ibe  teaCator,  3895. 

different  manDere  of  regoJatin^  thli  order,  3SS6. 

made  inrteliRilel;  to  one  of  a  fauLllj,  38ST, 

the  intention  of  testator  to  be  judged  by  eimunslaneee,  3SB9. 

if  exeentor  die  withoal  muuing  the  snbsliltitA  oat  of  screral,  all  bare  a  share  in 

the  goods,  3859. 
the  iobatitnle  niuned  by  execntor  doiivoa  hL«  right  frorti  testator  only,  3BS0, 
B  probibilion  to  alienate  does  not  bind,  nnlcsl  made  in  favor  of  some  perwin,  38C1. 
probibilion  to  alienate  lands  out  of  the  family  does  not  take  awny  the  ehiiicc  uf 

one  of  sacb  fiinilly,  3862. 
the  snbjticute  shall  hat'e  cither  the  thing  Co  be  given  liim,  <»'  ici  valae,  3S63. 
ftnila  and  interest  dnc  from  the  time  of  delay,  3864. 
an  execntor  having  paid  a  flducuiry  tieqneat  cannot  revoke  it,  if  it  aftennudt  prove 

null,  3865. 
legatee  charged  with,  reaps  the  benefit  of  it,  if  it  prove  noil,  3866. 
rales  for  interpretation  of  testaments  apply  to,  3867. 
may  be  in  favor  of  one,  or  of  many,  3368. 
open  to  every  degree,  3869. 

all  capable  of  succeeding  arc  capable  of  being  substitDted,  3870. 
persons  incapable  of  fiduciary  substitnlions,  3BTI. 
tacit  fiduciary  substitutions  forbidden,  387S. 
of  persons  who  lend  their  names  to  such,  38T3. 
how  tacit  fiduciary  substitutions  are  proved,  3B74. 
difference  between  Roman  and  civil  law  in  respect  to,  3875. 
goods  subject  to,  may  not  ho  restored  hefoie  the  time,  onless  it  be  withonl  prejo- 

dice,  3876. 
a  donation  has  the  effect  of  election  of  a  snbstitnte,  wheie  donor  vas  empowoed 

to  choose  one,  3877. 
limits  of  the  liberty  of  (riving  more  to  one  snbstitote  than  to  others,  3878. 
order  of  substilples  [n  different  degrees,  3879. 
partief  mutually  substituted  may  mutnally  renounce,  3880. 
prescription  of  sahstitnted  goods  runs  against  both  execntor  and  nihBtitntc,  3881, 
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prescription  of  lands  snbstitnted,  alienated  bj  xarnhnetaMrj,  diTefta  fobftStnte  of 
his  property  therein,  3882. 

not  openeil  by  the  civil  death  of  executor,  S88d. 

to  an  executor  in  case  he  die  without  issue,  is  of  no  effect  if  he  leare  children,  3884. 

how,  if  the  children  are  substituted,  3885. 

different  opinions  concerning  this,  3886. 

difficulties, and  perplexities  caused  by  interpreten,  3888. 

of  a  surety  to  a  creditor,  1887,  note. 

(See  Crkditoe.) 
SUCCESSIONS,  their  necessity  and  use,  p.  31. 

two  ways  of  succeeding,  p.  31. 

to  be  distinguished  from  engagements,  p.  31,  2408. 

their  UAture  and  use,  2409. 

three  kinds  of,  2410. 

legal  and  testamentary,  2412. 

the  order  of  legal  suceettions,  MIS. 

1.  of  children  to  parents,  2416. 

2.  of  parents  to  children,  2417. 

3.  of  collaterals.  2419. 

legal,  conformable  to  the  order  of  nature,  and  consistent  with  natnral  affection,  2420. 
testamentary.  2421. 

whether  testamentary  or  legal  successions  are  moat  (krorahle,  2434. 
three  differences  between  them,  24.38-2441. 
of  tho«e  who  leaTe  neither  relations  nor  tfstamrm,  2461. 
of  hnsbflnd  and  wife,  2452,  2453. 
of  the  exchequer  in  default  of  heirs,  2453. 
of  bastards,  2455. 
of  aliens,  2456. 

of  pcn<»ns  of  aserrile  condition,  2458. 
defined.  2465. 
two  sorts  oC  2466. 
the  charges  ot  of  three  sorti,  M69. 

•cvcibI  snccesiions  of  one  heir  lo  anocfacr.  all  poM  lo  the  last  heir.  2479. 
of  mteitatet  does  not  take  pboe  if  there  is  a  lestamenc  whii-h  ««iMscs.  ti^l. 
i&d  how  rBSonBcca.  J     4. 


gareiy  mi}r  ba  ^ven  far  all  iBnful  engageniBilte,  1651. 

even  for  a  nitnral  ohligittioD,  1 853. 

secarilf  maj  he  givea  for  &  debi  to  ht  contracted,  IS93. 

can  he  bonnil  for  no  more  tban  llie  debtor,  18B4. 

bnC  mnj'  be  for  lesi,  tS5&, 

onv  mny  btrome  saietj  without  the  knowledgv  of  the  debtor,  tRSC. 

neither  lecnrity  nor  womnlj  con  he  given  in  ci ' 

scimritj  cannot  be  given  in  lome  lawful  engageaients,  I8A8. 

security  for  a  doHrp,  18SS,  note. 

are  not  discharged  by  the  rcsiilntion  of  the  principal  debtor,  18.^9. 

of  miDon  and  sons  under  jnriadictioi),  1S.19,  now. 

ra  hare  action  agdnst  them  if  not  aavcd  bamikc*,  li 
tile  engagements  of.  IBfil. 
taken  in  a  roDit  of  justice,  1 BG3. 
the  heirs  or  executors  of,  1 863. 
once  accepted  cunnot  be  rejected,  18S4. 
for  public  officer*,  how  br  liable,  II 

cannot  be  tued  till  after  di«ciis.sion  of  ibo  prindpal  debtor,  1SM- 
exccpl  [n  the  caic  of  jndiciiiJ  sureties.  I H67. 
and  where  the  debtor  is  absent  and  has  no  Ti«[h1s  esmte,  1S6S. 
discoBsion  docs  not  extend  to  gowli  alienated  by  the  dcbtur,  1869. 
cannol  oblige  the  creditor  to  soe  the  dvbtor,  IS70. 
where  there  are  leveral  of  the  some  thing,  I8T1. 

if  the  obligation  of  one  ia  annnlied,  the  others  answer  for  his  jiartion,  I  ATI.  I 
have  alt  the  dcfcnres  that  the  debtor  has,  1073. 
their  ensnccuierLti  follow  the  .iblii;fHion,  1ST4. 
the  debtor  should  save  the  suretj  harmless,  1875. 
how  indetnniHed,  I87fi. 

may  me  the  debtor  before  demand  by  the  creditor,  1877. 
if  the  Borety  pay  before  the  term,  IST8. 
may  pay  after  the  term,  without  demand,  1879. 
if  hcpay  what  was  not  due,  1880. 

if  he  pay  being  ignorant  of  the  debtor's  defence,  I88I. 
if  be  pay  having  a  defence  peculiar  to  himaetf.  1883. 
if  he  make  no  defence,  or  neglect  to  appeal,  1883. 
if  ho  pay  without  informing  the  debtor,  who  pays  a  second  time,  18M. 
for  a  thing  deposited  or  lent,  1885. 
if  the  surety  is  discharged  by  the  creditor,  1886. 
the  remedy  of  one  who  pays  against  the  other  snreties,  1 887. 
answer  for  each  other,  1888, 
no  surety  of  an  unlawful  obligation,  1889, 

obligation  not  annulled  by  a  potBonal  exception  in  favor  of  the  principal  debt- 
or, 1890, 
obligation  void  in  case  of  fraud  of  the  creditor,  1891. 
circumstances  vthieb  make  the  obligation  of.  to  be  void  or  valid,  1892. 
discharged  h;  the  annulling  of  the  obligation,  1893. 
or  by  the  innovalion  of  the  debt,  1894, 
in  a  lease,  not  bound  on  the  nmewal,  1895. 
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dischai^ged  bj  debtor  sncoeeding  to  the  creditor,  or  creditor  to  the  debtor,  1896. 

if  creditor  or  debtor  soocced  to  the  surety,  or  the  saretv  to  either  of  them,  1897. 

a  suit  by  the  creditor  against  one  of  several,  doe«  not  dischar^  the  others,  1898. 

for  the  delivery  of  a  thin^  that  perishes,  1899. 

(See  Discussion,  Division.) 
SYNDICS,  the  ose  of,  1439. 

by  whom  named,  and  howj  1440, 1441. 

the  person  named  included  in  the  nomber  of  voters,  1442. 

the  power  of,  1443. 

duration  of  their  power,  1444. 

the  care  of,  1445. 

the  engagements  of,  1446, 1447. 

TESTAMENT,  the  ose  of,  2421. 

anthorized  by  the  law  of  God,  2422. 

origin  and  differences  of  the  provisions  of  the  Boman  law  and  the  customs  of 

France  reitpecting,  2423-2433. 
can  have  effect  only  by  death  of  testator,  2535. 
definition  of,  in  the  Roman  law,  2978. 
in  province^govemed  by  the  customs,  2979. 
the  power  of  making,  not  especially  a  part  of  the  public  law,  2981. 
written  with  the  testator's  own  hand  and  without  witnesses,  2982. 
of  poor  country  people,  2983. 
among  children  restrained  by  Justinian,  2984,  2985. 
how  regulated  by  the  customs  of  some  provinces,  2986. 
definition  of,  2987. 
essential  characteristics  of,  2988. 
implies  the  disposal  of  all  the  goods,  2989. 
takes  effect  only  on  the  death  of  testator,  2990. 
the  heir  of  blood  is  testamentary  heir,  if  instituted,  2991. 
must  contain  the  institution  of  an  heir  or  executor,  2992. 
will  of  testator  is  in  the  place  of  a  law,  2993. 
must  contain  the  proper  will  of  the  testator,  2994. 
two  questions  arise  from,  2996. 

takes  effect  on  acceptance  of  the  heir  or  executor,  2998. 
divers  kinds  of,  2999. 

of  deaf  and  dumb,  and  blind  penons,  3000. 
of  officers  and  soldiers  in  service,  3001. 
made  in  time  of  a  plague,  3002. 
secret  and  private,  3003. 
common  to  all  having  an  interest  therein,  3005. 
validity  and  effect  of,  3006. 

the  causes  of  incapacity  of  receiving  a  benefit  by,  3007. 
persons  incapable  by  the  Roman  law  of  making,  3009,  3010. 
who  incapable  of  making,  3011. 

males  under  fourteen,  and  females  under  twelve,  incapable  of  making,  3012. 
eunuchs  under  eighteen  incapable  of  making,  until  permitted  by  the  Kmperor 

Constantine,  3012,  note  6. 
sons  under  their  father's  authority  cannot  make,  3016. 
madmen  cannot  make,  3017. 
old,  sick,  and  infirm  persons  may,  3018. 
a  prodigal  may  not,  after  inteniiction.  3019. 
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ijeaf  and  dnmb  penniu  ci 

aaXcBi  thcj  ran  wrilf ,  3022. 

tbo  deaf  man  who  can  speak  ma}-  toaku  H  will,  nOSS. 

uul  ao  daiob  jicnons  not  deaf,  if  (liej  cim  wrtM,  S 

blind  persona  mAj  m 

■iiena  and  foreigners  cannot  make,  S 

B  monk,  after  raking  the  rowjt,  cuinai  m 

persona  caademned  to  dealb  csunol  mdcu,  Kiti, 

baiuud*  may  moke,  30S9. 

incapadi;  of  uliens  to  make,  conudcred.  3U90- 

Talid  stSrsl,  may  ticcome  nnll,  3031. 

who  may  be  cieeniora  of,  3033. 

wlio  may  receire  bsDelit  by,  3033. 

incBpBcide!)  of  making  and  rctciring  bnnofll  by,  3033. 

ponons  iDcapabte  of  making,  bat  capable  of  rcccinng  a  benefit  by,  3M4. 

persons  incapable  of  both  making  and  roouirinj;  by,  303&. 

bastorfa  may  rccoire  benefit  by,  303G. 

children  nnbom  may  recGiTe  boncRt  by,  5037. 

childrea  not  concelTcd  moy  rcccire  benefit  by,  30SS. 

ti«ir  oKcd  not  be  named  by  namo,  3039. 

Toproachfol  terms  lued  In,  3040-  | 

persons  nowoithy  cannot  recclTO  benefit  ty,  3044. 

forms  necessary  in  mnkiut;,  3U4S. 

iiso  of  foimH,  3046. 

n  nitneascs  required  by  the  RomaB  law,  9047. 
le  proTintea  of  Franco,  3043. 
.n  olbers  only  too  reqairod,  3048. 

AS  mnst  be  present  at  tbe  readins  asd  (Igning  ol 
;b  noeessory  in  prt^FtnceS  gcvGmed  by  w 

laes  mnst  all  be  present  and  see  testator  sign,  3051. 
must  be  above  fourteen  years,  3052. 
women  ronnot  be  witnesses  to,  nor  can  mad,  deaf  and  dumb  peisons,  prodigals,  in 

famoas  persons,  or  aliens,  3O53-30.'S6. 
capacity  of  witness  considered  at  (ho  lime  of  making,  3057. 
difference  between  contract  and,  3064. 
the  father,  children,  and  brother 

several  of  the  same  family  may  be  witnesses  to,  3066. 
may  be  made  at  any  hour,  3067. 
formalities  for  different  kinds  of,  3068. 
formalities  of  military,  3069. 
three  kinds  of  military  icstaments,  3072. 
1.  ihoso  not  in  writing,  3073. 
S.  (hose  signed  by  the  testator,  3074. 
3.  those  reduced  lo  writing  before  witnesses,  3075. 
what  number  of  witnesses  necessary  to  a  military  W 
whether  the  presence  of  a  notary  is  necessary,  3077. 
made  in  the  lime  of  a  plague,  3073. 
secret  lealamenta,  3081. 

of  persons  who  can  neither  read  nor  write,  3082. 
secret,  of  deaf  and  dumb  persons  who  ean  write,  .3083. 
secret,  the  opening  of,  3084. 
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yerificadoQ  of  signatures  of  witnesses  to  secret,  3085. 

of  blind  men,  3086. 

a  sort  of  testament  fit  for  all  persons,  3087. 

when  null  for  want  of  form,  3088. 

simple  formalities  of,  in  the  customs,  3105. 

null  by  some  customs,  anlcss  made  a  certain  time  before  death,  3106. 

formalities  required  by  different  laws,  3107. 

the  first  testament  is  annulled  or  changed  by  a  second,  3116,  3131. 

even  though  not  mentioned  therein,  3117. 

if  the  second  be  in  due  form,  3118. 

or  if  formalities  are  dispensed  with  by  law,  3119. 

annulled  by  birth  of  a  child,  3121,  3132. 

unless  it  die  before  the  testator,  3122. 

null,  if  the  children  be  not  named,  3123. 

or  if  they  be  unjustly  disinherited,  3124. 

null  if  testator  die  incapable,  3126,  3146. 

not  annulled  by  other  changes,  3127. 

revocation  of,  3128. 

may  be  entirely  annulled,  or  only  as  to  tome  particular  disposition  therein,  3130. 

legacies  of  undutiful  testaments  subsist,  3133. 

not  annulled  by  renunciation  of  the  heir  to  avoid  the  payment  of  legacies,  3134. 

nor  when  he  renounces  by  collusion  with  the  next  of  kin,  3135. 

when  he  renounces  without  such  collusion,  3136. 

provisions  of  the  Roman  law,  3137-3144. 

incapacity  of  testator  annuls  all  the  dispositions  of,  3146. 

may  be  annulled  by  testator's  rasing  or  tearing,  3147. 

but  not  when  defaced  by  chance*  against  his  will,  3148. 

and  this  may  be  proved  by  the  notary  and  witnesses,  3148,  note. 

not  annulled  by  explanatory  additions  thereto,  3149. 

rasures  and  additions  in,  to  be  judged  by  circumstances,  3150. 

made  by  threats  or  violence,  null,  3151. 

flattery  not  sufficient  to  annul,  3152,  3154. 

null,  with  respect  to  him  who  forcibly  hinders  the  revocation,  3153. 

interpretation  of,  3155. 

difficulties  in  the  interpretation  of,  3156. 

rules  of  interpretation,  3157. 

modes  of  expression  in,  3158. 

1.  where  the  meaning  is  clear,  3159. 

2.  where  there  is  no  meaning,  3160. 

3.  where  the  meaning  is  obscarc,  3161. 

to  be  interpreted  from  the  whole  tenor  thereof,  3162. 

covenants  and  testaments,  difference  in  their  interpretation,  31 62,  note. 

testator's  intention  to  prevail  in  case  of  ambiguity,  3163. 

bequest  in,  not  prejudiced  by  a  false  addition,  3164. 

ohMcnrities  to  he  explained  by  circumstances,  3165. 

of  difficulties  in  interpretation,  3178. 

mles  of  interpretation,  3179. 

1.  the  will  of  the  testator,  3180. 

2.  his  esteem  for  the  persons,  3181. 

3.  the  heir  of  blood  favored  rather  than  a  Ktrangcr,  3i;)2. 
two  testaments  of  the  same  date,  in  due  form,  .i^fK). 
viows  for  the  interpretation  of,  3210. 
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conclilioii  ilcline'I,  321^. 

chai^ca  dufinoil,  11313, 

deslinutioiiK  disllncd,  3211- 

moiivea  defined,  »21S. 

dowiription  defined,  3S16- 

tenna  of  time  defined,  8SIT. 

char^a  and  rondiTions  oflcti  mnfonndad,  flSlL 

cliargo  aiiy  operate  oa  conditionK,  9Sli. 

ilBBiinaiJoaa  inBj  have  ihe  efl'Hct  of  uonditioiu,  StSO. 

motJTes  inaj  have  the  ctTcct  nf  roTuIitions,  S3fil , 

description  ma;  impljt  a  cuDdition,  3319. 

CODdilLoiu  an  considarsd  aa  to  Lhe  bcl»  im  whirh  the/  dc|<«R<l,  332T- 

coodidons  as  to  limi>,  3!28. 

COnditioDa  expreea  and  tacit,  3S99. 

tonditioaH  impos^lblo  orconn^rj  lo  lawiuidfooit  nuniiiDni,SS30,aS3I. 

nntdiDODB  made  wiltj  a  v'kv  to  [iiucuru  k  liko  benefit  h>  llw  liwlMur,  vwd.  9t3S- 

sncli  dJtpoaiilQDs  forhiddan  bj  the  Itonian  luw,  3333. 

mutual  tcBtamcnts,  :)234. 

made  in  acknowledgmeDt  of  former  benefits.  333S. 

diipositiona  depending  on  more  thitu  one  eondition,  33.^6. 

rondiliuiie  to  be  interpreted  in  e«nentl  by  tlie  will  of  the  loilatar,  SliST. 

roDditiooB  depending  on  the  act  of  the  execnlor  or  legktM,  3)36. 

of  i^nditiotis  obliging  not  to  do  n  certain  thing,  aiS9. 

condiiion<i  nut  doppuding  on  ihi.-  act  of  the  executor  or  ligaiee,  SMO- 

conditiofu  depending  on  the  act  of  a  third  peraon.  3M1. 

eonditioiiB  ilepcnding  putl;  on  the  act  of  the  exocator.  nut  ponlj  on  kiim 
CTcnt,  31MB -3344. 

condition  enlirelj  dependent  on  n  third  pcrHin,  3S4G. 

eooditions  depending  on  the  act  of  a  third  person,  whivh  miut  nvnctarilj  Iw 
nccompliahed,  3246,  324". 

roles  for  judging  of  such  conditiong  m  order  to  give  eliect  to  the  teduor't  mtcn- 
tion,  324S. 

bow  to  distingiu^h  conditional  dispositiona  From  those  which  are  not  to,  3319. 

of  the  relation  nhich  conditions  bate  to  events,  32M). 

where  two  executors  are  instituted  and  the  condition  does  not  happen,  thcj  suc- 
ceed equally,  3S51. 

conditions  accomplished  before  the  death  of  the  testator  j«l  bare  their  eficct,  3333. 

but  if  such  condition  is  a  fart  ihntmny  be  reiterated,  it  molt  be  accomplished.  3125.1. 

if  a  icrm  be  joined  to  a  condition,  it  is  neeessaiy  to  wait  till  the  lenn  expire,  33M, 

conditions  maj  not  l>c  divided,  32.')5. 

a  condition  imposed  on  several  ma;  be  divided,  3256. 

the  condition  "  if  A  die  without  children,''  fulfilled  if  A  and  his  ■on  die  at  the 
same  time,  325S. 

condition  of  majority  not  accomplished  bj  the  dispensation  of  age,  3S5S>. 

means  of  securing  the  pcrfonnimce  of  the  conditions  of,  3360. 

how  different  legatees  of  the  same  thing  may  be  joined,  3370. 

1.  by  the  thing  itself,  3271. 

2.  by  the  thing  itself  and  expression  of  testator,  3373. 

3.  by  word  only,  and  not  by  the  thing,  3273. 

thia  distinction  not  exact,  and  does  not  apply  equally  to  eiccahM*  and  lega- 
tees, 3274. 
the  exeention  of,  and  the  daties  of  heirs.  3330. 
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the  duties  of  execntors  by  customs  of  France,  3331. 

precaations  for  insuring  performance  of  these  dudes,  3333. 

executors,  their  use  and  necessity,  3334. 

overseers  of,  in  England,  3334,  note  d. 

execution  may  be  committed  to  the  testamentary  heir  or  to  some  other  per- 
son, 3335. 

the  execution  of  indefinite  dispositions,  3337. 

the  execution  of  dispositions  neglected  by  the  heir,  3338. 

undutiful  testaments,  3340. 

who  may  complain  of  them,  3345,  3346. 

undutiful,  annulled  as  to  the  undutiful  disposition,  3355. 

how  the  right  of  complaint  of  undutifulncss  passes  to  the  heirs  of  the  de-> 
ceased,  3356. 

collaterals  may  not  complain  unless  an  infamous  person  be  institatcd,  3364. 

a  complaint  on  the  score  of  forgery  does  not  bar  a  subsequent  one  for  nndntifiil- 
ness,  3378. 

nullity  and  undntifulness  may  be  pleaded  successively,  3379. 

eflfect  of  complaint  against,  as  undutiful,  3380. 

where  the  person  is  reduced  to  a  portion  less  than  was  due  to  nim  by  law,  8380. 

if  declared  undutiful,  all  the  children  succeed  as  if  there  had  been  no  testa- 
ment, 3381. 

where  the  complaint  augments  the  portion  of  the  son  institated,  338S. 

extravagant  donations  diminished,  3383. 

undutiful,  the  legacies  thereof  subsist,  3384. 

but  by  the  ancient  Roman  law  were  void,  3385. 

(See  Heir,  Leoaot,  Retooatioh.) 
TESTATOR,  the  will  of,  a  law  to  the  executor  and  to  the  legatees,  S993. 

may  make  two  or  more  originals  of  his  will,  3004. 

rules  for  discerning  the  intentions  of,  3177. 

where  the  court  changes  the  disposition  of,  3199,  3205. 

dispositions  which  are  not  to  be  executed,  3207. 

when  he  may  or  may  not  derogate  from  the  law,  3208. 

precautions  of  testators  in  executing  their  wills,  3211. 

to  interpret  the  dispositions  of,  3226. 
THINGS,  how  the  laws  consider  them,  112. 

the  foundations  of  the  distinctions  of,  113. 

distinctions  natural  and  made  by  law,  114. 

what  common  to  all,  115. 

difference  between  Roman  and  civil  law,  115,  note  a. 

things  public,  116. 

things  belonging  to  towns  or  other  places,  117. 

distinction  of  movables  and  immovables,  1 1 8. 

immovables,  119. 

trees  and  buildings,  120. 

hanging  fruits,  121. 

accessories  to  buildings,  122. 

movables,  124. 

which  arc  living  or  dead,  125. 

animals,  wild  and  tame,  126. 

movables  consumed  in  the  using,  127. 

distinctions  formed  bv  nature  and  bv  law,  128. 

which  enter  into  comment!  and  those  which  do  not,  129. 


THDJQS- 

conapcniled  (o  roligion,  ISO. 

coqmreal  and  inMrponiil,  130. 

Bllodial  Imii  asul  loads  borduned  with  quitrenis  nnd  olhnr  iluliti,  131. 


■AOlher  dininction  of,  made  Ij;  tlie  tawK,  13ft. 

ioboriUitice.  137. 
paternal  estate,  I3S. 
malcmnl  vitatc.  I3K. 
TKASSACTIOSS,  Ihuir  use,  I0T7. 
dcAued,  lOTS. 

divers  ways  of  tniji»u?tiiig,  toT9. 
Hmitod  to  their  anbJMt-mfitter,  lOBO. 

with  one  of  parttM  interrsted  are  of  no  pivjn<Uce  »  ihe  oih^w,  IMI. 
with  any  other  than  the  adTerae  party  nn  i>f  uo  CtTenl,  I0S9. 
concoming  a  right  arc  of  no  prejudice  in  a  lik«  tigtit  arrruinj;  •«)]■•»{ utnttr,  lOtS. 
tb«  Btipalttion  of  a  prnaltj  may  bo  added  tu,  IVSt. 
wfth  tb«  «nrtty  trf  dehlor,  1098. 

hsTo  ihe  for™  af  judgmcnu,  1066. 
madv  hdU  by  fraud,  IM7. 
and  by  ortur,  Inss. 

derognilng  frorn  a  right  of  which  the  rJllo  ia  unknown,  1l»9. 
grtnunJed  on  forged  wrilinga,  lOM. 

nalannoUed  by  [he  damage  niffercl  byoueof  tliepartla,  1091. 
made  to  rolor  an  illegal  arc,  null.  1091. 

eoneeming  a  lawsuit  in  which  jndgment  ha«  beea  giten,  though  the  pnni«  do  due 
know  it.  1093. 
TRANSMISSION,  tho  right  of,  3296. 

cesBionB,  3297, 
its  origin  fonnd  in  the  natural  order  of  legal  saoceesion,  3S9B. 
limited  in  the  Roman  law  lo  children  tut  hareda,  3298. 
the  right  of,  did  not  exist  in  testamentary  successions  unless  (he  heir  or  executor 

had  exerriaed  his  right,  3299. 
existed  in  testamenlar;  successions  only  Ibr  rhildren,  3299. 
in  legal  socccssions  only  for  children  not  emnncipated.  3299. 
exeeptiOD  in  faror  of  heirs  djiag  within  a  certain  time,  3300. 
in  (he  case  of  legatees,  3301 , 

the  condiiion  of  legatees  more  advanuigcous  than  thai  of  heirs  and  cxeenroir.  3303. 
by  the  civil  law,  the  succession  of  intestates  takes  place  not  only  for  children,  bat 

for  all  the  next  of  kin,  3.103. 
of  legacies  given  by  the  civil  liiiv  lo  all  legatees,  3.^01. 
of  tcslameniary  sncccssions,  difficulty  in  respect  lo,  3305. 
by  the  customs  of  Bourdeaux,  3306. 
objections  answered,  3307. 
founded  on  principles  of  equity,  3308. 
contains  rales  of  necessary  use,  3310. 
defined,  3312- 
how  iimilcd,  3313. 

lakes  place  as  soon  as  the  right  to  the  inheritance  veata,  3814. 
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depends  on  the  condition  in  which  the  right  is  at  the  time  of  the  death,  3315. 

does  not  exist  where  testamentary  heir  or  legatee  dies  before  the  testaUor,  3316. 

unless  so  expressed  in  testator's  will,  3317. 

is  acquired  by  the  acceptance  of  the  inheritance,  3318. 

where  the  testamentary  heir  dies  within  the  time  allowed  for  deliberation,  3319. 

where  the  heir,  knowing  of  the  legacy,  dies  without  making  any  declaration  oon- 
ccming  it,  3321. 

time  allowed  for  deliberation  by  the  ordinance,  3322. 

where  the  heir  dies  ignorant  of  his  right,  3323. 

does  not  take  place  where  the  institution  of  heir  is  conditional,  and  the  condition 
does  not  come  to  pass,  3325. 

of  a  legacy  pure  and  simple,  3326. 

of  a  conditional  legacy,  3327. 

of  a  legacy  to  an  uncertain  day,  3328. 

in  the  case  of  substitutions  and  fiduciary  bequest*,  3329. 
TREBELLIANIC  PORTION,  how  distinguished  from  Falcidian,  3889. 

'why  so  called,  3890. 

many  rules  of  the  Falcidian  portion  apply  to,  3891. 

defined,  3892. 

due  to  an  executor  chai^ged  with  a  fiduciary  substitution  having  only  part  of  the 
inheritance,  3893. 

testator  may  assign  houses,  lands,  or  money,  in  lieu  of,  3894. 

or  may  forbid  the  deduction  of,  3895. 

executor  who  has  restored  the  whole  inheritance  may  not  afterwards  claim,  3896. 

a  fiduciary  substitute  charged  with  a  second  restitution  has  no  right  to,  3897. 

how  the  fruits  arc  reckoned,  or  not,  as  a  part  of,  3898. 

the  fruits  not  reckoned  to  children  as  a  part  of,  3899. 

an  executor  charged  to  restore  the  inheritance,  who  has  made  no  inventory,  is  de- 
prived of,  3900. 

different  opinions  concerning  this  law,  3901. 

different  cases  jndged  by  circumstances,  3902. 
TRUTH,  what  it  U,  1996. 

a  thing  adjudged  is  held  for  true,  201 1 . 
TUTOR,  the  necessity  of  guardianships,  1276. 

the  nature  of  this  engagement,  1277. 

difference  between  Roman  and  civil  law  as  to  tutorships,  1278-1281. 

tutorship  defined,  1283. 

duration  of  tutorship,  1284. 

the  nearest  relations  should  be  appointed,  if  there  is  no  reason  to  the  contrary,  1285. 

may  be  named  by  the  parents,  1 286. 

one  or  more  may  be  named,  1287. 

honorary,  and  onerary,  1288. 

should  be  confirmed  by  the  judge,  1289. 

with  or  without  suretv,  1290. 

the  one  who  offers  security  preferred,  1291. 

the  father  or  grandfather  is  instead  of,  1292. 

who  may  be,  1293. 

takes  an  oath  of  faithful  administration,  1294. 

tutorship  is  general  and  indefinite,  1295. 

lihould  take  advice  of  the  relations  of  their  minorn,  1296. 

custom  of  France  concerning  this,  1297. 

the  council  of  the  tutor,  1298. 
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should  be  discussed  before  surety  is  sued,  1349. 

of  those  who  certify  tutors  to  be  solvent,  1350. 

of  those  who  nominate  a  tutor,  1351. 

heirs  or  executors  of,  1352. 

their  duty,  as  to  affairs  begun  before  tutor^s  death,  1353. 

as  to  new  affairs,  1354. 

if  the  heir  of,  assume  the  tutorship,  1355. 

the  surety  discussed  before  the  co-tutor,  1356. 

allowed  interest  for  money  which  he  adyances,  I36I. 

has  a  mortfifage  on  the  minor*8  estate,  1362. 

priyileg:e  of,  in  his  mortgage,  1363. 

causes  for  which  a  tutor  may  be  remoTed,  1371. 

a  tutor  rcmoycd  for  dishonesty  is  branded  with  infamy,  1372. 

punishable  misdemeanours  of,  1373. 

the  causes  which  render  persons  incapable,  or  excuse  them  from  being  taton,  1374. 

difference  between  incapacity  and  an  excuse,  1375.  § 

women  cannot  be  guardians  but  to  their  own  children,  1377. 

mothers  and  grandmothers  may  be  g^nardians,  1378. 

the  father-in-law  may  be  tutor,  1378. 

minors  cannot  be  tutors,  1379. 

the  infirmities  which  render  persons  incapable  of  being,  1380. 

a  son  of  full  age  may  be,  1381. 

other  causes  for  not  confirming  the  nomination  of,  1382. 

excuses  are  of  two  kinds,  1383. 

incapacity  is  an  excuse,  1384. 

those  past  seycnty  years  of  age  excused,  1385. 

the  number  of  children  is  an  excuse,  1386. 

three  tutorships  excuse  from  a  fourth,  1387. 

or  one  burdensome  tutorship,  1388. 

enmity  between  minor's  father  and  tutor  excuses,  1389. 

certain  lawsuits  excuse,  1390. 

a  lawsuit  between  the  minor  and  next  of  kin  to  the  tutor,  1391. 

excuse  on  account  of  priyilegc,  1392. 

ecclesiastical  persons  cannot  be  tutors,  1393. 

poverty  and  want  of  industry  excuse,  1394. 

when  nominated  should  act  till  discharged,  1395. 

acceptance  precludes  all  excuses,  1396. 

of  incapacity  happening  after  the  nomination,  1397. 

privilep;  acquired  after  the  nomination,  1398. 

excuses  happening  after  entering  on  office  do  not  disrhai^,  1399. 

when  the  tutor  and  minor  live  in  different  places,  1400. 

cxcu.<es,  no  one  of  which  alone  is  sufficient,  1401. 

or  guardian  who  participates  in  a  fraud  on  creditors,  bow  liable,  1649. 

may  niortjjajre  the  estate  in  his  charj^c,  1678. 
TUTOUSlIir.  at  an  end  when  minor  is  of  age,  1364. 

of  scvenil  minor*,  1365. 

adininistnition  of,  after  majority,  1366. 

terminated  by  death  of  the  minor,  1367. 

or  by  death  of  the  tutor,  1368. 

or  by  tlie  civil  death  of  cither,  1369. 

or  by  excuse  or  removal  of  the  tutor,  1370. 
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UNDERTAKER,  457. 

UXDEIITARINUS  of  work  b;  Ih«  groM,  aeAbed,  Sl». 

the  diiTercQc:!!  of  nndcrukuis,  as  tljuy  funii«h  iht  matcnoli  or  not,  520 

of  tbe  arvbitect  who  fumUhca  orar;  thing,  &S2. 

iho  conditiooE  of,  523. 

whu  thiogB  to  be  regolaud  Uj  ihe  jnilfpnent  of  ikUfnl  penotu,  f>SI4. 

undertakers  uuworabtc  for  ig^ioiiuice,  b2i. 

Mid  for  defects  of  niKteriali  the^  ore  to  rumUfa,  sa6. 

of  thv  ouv  the;  wv  buuud  lu  take.  5ST- 

(if  lliu  defect  of  the  ihlog,  &Sa. 

ilie  earn  of  carrlen  aad  wttetmca,  SSS. 

vork  U>  be  dotlO  to  ownot't  uliaAuitioD,  or  the  orbittatian  of  ■  tbini  |H>nuii,  MU. 

work  madu  awonling  to  the  oivner'a  direclicFn,  531. 

if  the  work  fioriah,  before  it  is  appivvud,  fi3£. 

If  on  cdlflco  pcrlah  while  building,  533. 

if  iha  norkmui  tu  to  furni^  ever;  thing,  «nd  Iha  wb^  [>oiiib.  iM. 

of  ■n'VstioriM  to  the  enga^mcnt  of  Ihe  undcnoker,  K13. 

the  BDgngcmcnl«  of  the  peraon  who  given  work  to  he  dona,  630. 

he  owes  the  priee,  with  inlerwe,  if  he  he  in  delay,  MT. 

he  may  b«  di8c:hBr^d  (iom  advaaciuu  the  priov,  in  taat  of  danger,  MS. 

If  the  thing  petiith  throu^  his  act,  or  itx  owii  defitot,  MS. 

if  the  work  be  not  done  at  the  lime  a^cd,  tiio. 

of  the  laborer  whose  Ihnlt  it  whb  nol  tliat  hi>  did  IWt  work,  Ml- 

if  the  maoier  delay  10  roeeive  (he  yrark,  543. 

if  (he  nndertaker  is  at  an;  charge,  Sts. 
DNIVERSAL  DONEE  is  in  the  plare  of  heir,  S674. 
UMVEItSAL  SUCCESSOR,  the  king  ii,  in  ivreaiii  caaea,  9678. 
UKLAWFUL  COVENANTS,  of  two  wrm,  136(1. 

fa  what  reE|iGct  uoTeaanta  an  contrarjr  to  iaw,  1S67. 

null,  and  liiitrlc  to  jiuniahincni,  !  268. 

thocffmtof,  1269. 

when  one  may  or  may  not  recover  what  is  nnjoslly  given,  1270. 

whether  condition  of  the  receiver  is  better  than  that  of  (he  giver,  1270,  note. 
USE,  how  disiinguished  from  usufruct,  969. 

defined,  971. 

when  it  implies  the  nsufmet,  972. 

he  who  hm  the  use  ought  not  to  incommode  the  proprietor,  973. 

cannot  be  transferred,  9T4. 

accniiitg  to  husband  or  wife,  is  for  both,  975. 

lasts  during  life,  976. 

of  movables,  its  bounds  and  extent,  991. 

expires  by  death  of  usufractuary,  1006. 

and  by  limitation,  1U07. 
USUFRUCT,  948. 

defined,  949. 

of  movables  and  immovables,  950. 

comprehends  all  sorts  of  revenues,  951. 

the  usafmetuarj  makes  the  fruits  which  he  gather?  his  onli,  953. 

the  rent  of  the  lease  belongs  to  the  usofroctuary  as  the  fruits  do,  953. 

the  revenues  of,  acquired  successively,  shared  between  the  proprietor  and  usn&Qc- 
tuory,  954. 

the  usufructuary  may  anticipate  the  harvest,  055. 

increased  or  diminished  by  change  in  ibc  estate,  956. 
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USUFRUCT. 

changes  which  the  usufructoary  mMj  make  in  the  estate,  957. 

trees  blown  down,  958. 

dead  trees,  959. 

trees  blown  down  may  be  employed  in  repairs,  960. 

vino  props,  961. 

service  accessory  to,  962. 

of  conveniences  not  necessary  for  the  enjoyment  of,  963. 

the  usufructuary  has  the  services,  964. 

improvements  and  repairs  which  the  usufnictuary  may  make,  965. 

such  improvements  cannot  be  taken  away  by  him,  966. 

ntufrnctuary  may  sell,  transfer,  or  give  away  his  right,  967. 

he  may  interrupt  the  lease,  968. 

of  movables,  982. 

of  thinp^s  which  perish  in  the  use,  983. 

of  movables  in  a  totality  of  goods,  984. 

in  what  tliis  usufruct  consists,  985. 

of  livinjj  creatures,  986. 

the  usufructuary  of  a  herd  of  cattle  should  supply  oat  of  the  fruits  the  places  of 
those  who  die,  987. 

but  not  so,  in  the  case  of  animals  that  do  not  produce  young,  988. 

of  things  consumed  in  the  use  gives  a  property  in  them,  989. 

and  use  of  thingii  so  consumed  is  the  same  thing,  990. 

if  the  usufructuary  of  movables  can  let  them,  991. 

the  usufructuary  should  make  an  inventory  of  the  things  subject  to,  993. 

and  give  security  to  make  restitution,  994. 

and  prescr\'c  and  take  care  of  the  things,  995. 

should  use  the  thing  as  a  good  husband  would,  996. 

should  acquit  the  charges,  997. 

and  ought  to  make  necessary  repairs.  998.  . 

a  person  having  the  bare  use  has  the  same  engagements,  999. 

of  relinquishing  a  usufruct  in  order  to  avoid  the  charges,  1000. 

the  proprietor  is  bound  to  leave  the  enjo}'ment  of  the  fruits  and  the  use  free,  1001. 

he  cannot  change  the  place  or  thing  even  for  the  better,  1002. 

he  should  remove  obstacles  against  which  he  is  bound  to  guarantee,  1003. 

he  should  reimburse  the  usufnictuary  who  has  mode  repairs  which  he  was  bound 
to  make  himself,  1004. 

the  nsufrurtnary  enjoys  the  things  in  the  condition  in  which  he  finds  them,  1005. 

use  and  habitation  expire  by  death  of  usufructuary,  1006. 

and  when  the  time  to  which  they  were  limited  bus  elapsed,  1007. 

restitution  of,  to  a  tliinl  usufructuary,  1008. 

if  the  thing  pK'rish,  1009. 

inundation,  1010. 

of  what  remains  of  the  land  or  tenement,  1011. 

ditforrncc  In^twren  universal  and  particular,  1012- 

of  chancres  in  the  land  or  tenement,  1013. 

tlie  remainder  of  the  tiling  destroyed  belongs  to  tlie  proprietor,  1014. 

(See  Legacy.) 
USURY,  607. 

condemned  by  the  divine  law,  608. 

what  cau'ie**  jn<tify  the  receiving  of  profit  in  the  contract   of  letting  and  hir- 
ing. 610-622. 

prohibited  by  the  law  of  God,  and  naturally  unlawful,  623. 
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of  tbo  objertitin 

1.  ihnt  tliny  <lu  a  kindneiu,  ezs. 

•a  ihie  objection,  626  -  638. 
It  of  gain,  639. 
4.  ihD  proflt  of  the  tKHTQver,  630. 
il(  iniqaitf,  £31. 
the  bid  (.-oawqaencfs  of,  Mil. 
jtrohiUilicma  of,  in  thr  law  and  thr  jiroiAcB,  B33. 
fbrbiddcn  at  Romv,  633. 

le  pcimuininn  to  the  Jcwa  to  ItaiA  to  *(ratigcn,  6St. 
lo  llu«  objw 
objei-iion  ibut  the  gospel  has  not  fbiiiidden  twniy  answnnd.  633,  f 
objec.tioQ  from  theliSiTTy  of  uniiry  under  lUc  Romsn  law,  Ml,  U: 
nnlnirfiil  witlionC  eiceptioB>  643. 
the  jirohibitiong  of,  reach  to  oil  nsurionii  a 
exception  of  caaui  whore  tho  Icrm  hai  uU|wcd,  and  a  jodidal  doiiiaiid  of  p 

been  made,  6*5. 
oxcepdoa  of  amaBcIa  for  antniities,  644, 

VALUATION,  ua. 

VICES  OF  COVENANTS,whattheynre,  and  example!!,  1M9-II13. 

h»ve  a  different  effcM  as  the;  are  higher  or  lower  in  def^ree,  I  II  3. 

(Soe  Ebbor,  Foscb,  Fsadd,  Vsuivrvt.  CovsHAim.) 

WAQERS,  SBB. 
WAR,  p.  33. 
WAERANTY,  373. 

le  against  violeDca,  cnsilalt;, 

in  law  and  by  deed,  375,  377.    ■ 

the  SPllcr  cntiiiol  hr  dltchur^.^d  fi 

regulated  by  partienlar  customs, 

of  damages  for  evictloQ,  380. 

where  sale  is  dissolved  by  evictio 
ages,  3 


of  tlie  BO\"CTeiETi,  37*. 

n-arrantr  agsinet  his  own  deed,  378. 


,  the  seller  mnst  r 


:  the  prioe  with  dam- 


if  the  thing  is  not  changed  at  titae  of  eviction,  3S3. 

if  it  be  diminished,  3S4. 

if  it  have  increased  in  price,  385. 

if  the  purchaser  has  mnde  itnprorements,  386. 

bow  such  improvements  to  be  estimated,  387,  SBB. 

if  seller  have  sold  knowingly  the  goods  of  another,  389. 

he  who  is  bound  to  warrant  cannot  evict,  390. 

where  the  purchaser  who  is  molested  docs  not  give  noiicc 

the  buyer  is  only  boond  to  give  i 

may  be  demanded  before  disturb 

of  law  in  the  sale  of  riglns,  394. 

in  the  sale  of  an  inheritance,  395 

in  the  sale  of  a  debt,  396. 

of  dowry,  663. 

is  reciprocal  among  coheire,  277? 

two  kinds  of,  2779. 

for  the  debts  due  from  the 


r  be  other' 


>c  regulated  by  the  heirs,  3781. 


of  other  charges,  8780. 
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WARRANTY.  { 

against  their  proportion  of  the  charges,  2782. 
agtiinst  new  charges  after  the  partition,  2783. 
losses  after  partition,  where  they  fall,  2784. 
heir  bound  for  a  loss  happening  by  his  act,  2785. 

heir  who  disposes  of  goods  privately  bears  the  loss  that  may  happen  on  thenii  2786. 
WITNESSES  to  a  written  act  are  not  admitted  to  prove  the  contrary,  2025. 
examination  of,  ad  futuram  ret  memorititn^  abolished  in  France,  2036. 
abont  customs  and  their  evidence,  2039. 
the  use  of,  is  infinite,  2040. 
who  may  be  a  witness,  2041. 

two  qualities  necessary  in,  probity  and  steadfutness,  2042. 
whose  probity  is  snspected,  2043. 
interested  in  the  fibcta,  2044. 
interested  in  the  party,  2045. 
who  are  relations  or  allies,  2046. 
who  are  friends,  2047. 
who  are  enemies,  2048. 

dependent  on  the  party  producing  them,  m  domestics,  9049. 
who  waver  in  their  deposition,  2050. 
two,  necessary  to  make  a  proof,  2051. 
many  may  be  produced,  2052. 
how  their  evidence  is  to  be  judged,  2053. 
whoso  integrity  is  unimpeached,  may  be  mistaken,  2054. 
may  be  compelled  to  give  evidence,  2055. 
should  be  interrogated  by  the  judge,  2056. 
must  be  sworn,  2057. 
the  excuses  of,  2058. 

who  are  exempt  from  attending  by  reason  of  their  dignity,  2059. 
living  out  of  the  jurisdiction  of  the  court,  2060. 
the  advocate  of  a  party  cannot  be  a  witness,  2061 . 
the  expenses  of,  to  be  paid  by  the  party  summoning,  2062. 
the  punishment  of  false  witnesses,  2063. 

(See  Proof,  Tbstambmt.) 
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